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SIDNEY  S.  BAXTER. 


(*)  Judge  Brooke  died  on  the  3d  of  March  1851. 

(*)  Elected  March  13th,  1851,  to  fill  the  vacancy  occasioned  by  the  death 
of  Judj?e  Brooke, 
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GREEN  B.  SAMUELS. (8) 
RICHARD  PARKER. (*) 


n)  Judge  Smith  died  on  8th  of  November  1850. 

y)  Judge  Dauglam  died  on  the  1850. 

{*)  Elected  on  the  6th  of  December  1850,  to  fill  the  vacancy  occasioned  by 
the  death  of  Judee  Smith. 

(*)  Elected  on  the  16th  of  January  1851,  to  fill  the  vacancy  occasioned  by 
the  death  of  Judge  Douglass. 
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OASES 


DECIDED  IN  THE 


SUPREME  COURT  OF  APPEALS 


OF 


VIRGINIA. 


Bicf|moft&« 


Watson  v.  Fletcher.  1850. 

April 


Fletcher  v.  Watson. 

May  4th. 

1.  A  Court  of  equity  will  not  lend  its  aid  for  the  settlement  and 
adjustment  of  the  transactions  of  a  partnership  for  gambling. 
Nor  will  it  give  relief  to  either  partner  against  the  other,  founded 
on  transactions  arising  out  of  such  partnership,  whether  for 
profits,  losses,  expenses,  contribution  or  reimbursement. 

2.  Though  the  pleadings  do  not  shew  that  the  transactions  sought  to 
be  settled  and  adjusted,  arose  out  of  a  partnership  for  gambling  ; 
yet  if  this  appears  from  the  evidence  taken  before  the  commis- 
sioner who  was  directed  to  settle  the  accounts,  it  is  proper  for  the 
Court  to  recommit  the  accounts,  and  direct  an  enquiry  into  the 
consideration  on  which  the  claims  of  the  parties  are  founded. 

3.  One  of  the  partners  qualifies  as  administrator  of  the  other,  and 
there  is  personal  property  belonging  to  the  partnership,  which 
had  been  bought  and  u.sed  for  the  partnership  purposes.  The 
administrator  cannot  question  the  title  of  his  intestate  to  his 
moiety  of  this  property,  on  the  ground  that  it  was  bought  and 
used  for  gambling  purposes. 

Vol.  vii. — 1 
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1850.      4.  The  whole,  and  not  a  moiety,  of  the  personal  property  belonging 
April         to  the  partnership  must  be  sold,  and  the  proceeds  divided  be- 
^^™'        tween  the  living  partner  and  the  estate  of  the  deceased  partner. 
Watson   ^'  '^^  partners  own  real  estate  jointly.    One  of  them  dies  having 
V.  made  a  will  subjecting  his  whole  estate  to  the  payment  of  his 

Fletcher,     debts,  and  having,  subsequent  to  making  the  will,  conveyed  real 
Fletcher      *^^  personal  estate  of  his  own  to  his  sole  devisee  and  legatee. 
V.  The  surviving  partner  qualifies  as  administrator  with  the  will 

Watson.  annexed ;  and  then  files  a  bill  against  the  devisee  and  legatee, 
charging  that  his  testator  was  largely  indebted  to  him,  and  seek- 
ing to  set  aside  the  conveyances  as  without  consideration,  and 
void  as  to  creditors,  and  to  have  his  claims  established.  He  then 
offers  for  sale  his  testator's  undivided  moiety  of  the  real  estate 
owned  by  them  jointly.  Held  :  That  having  by  his  bill  invoked 
the  jurisdiction  of  the  Court  to  establish  the  validity  of  his  claims 
as  creditor,  and  the  invalidity  of  the  conveyances,  he  thereby 
placed  his  whole  trust  and  authority  under  the  control  and  direc- 
tion of  the  Court ;  and  it  was  an  abuse  of  his  fiduciary  relation 
to  proceed  to  sell  the  said  real  estate  before  an  adjudication  of  the 
matters  in  controversy  between  himself  and  the  devisee  and 
legatee ;  and  the  sale  was  properly  restrained  by  injunction  at  the 
suit  of  the  devisee  and  legatee. 

On  the  26th  of  February  1844,  Thomas  R.  Comer 
made  his  will,  by  which,  after  directing  that  his  debts 
sbould  be  paid,  he  gave  the  whole  residue  of  his  estate, 
real  and  personal,  to  Ellen  Fletcher;  and  he  appointed 
Samuel  H.  Myers  his  executor.  On  the  11th  of  April 
following.  Comer,  upon  the  consideration,  as  stated  in 
the  deed,  of  1500  dollars,  conveyed  to  Ellen  Fletcher  a 
house  and  lot  on  L  street  near  Bacon  Quarter  branch; 
and  on  the  same  day  by  another  deed,  on  the  considera- 
tion as  stated  therein,  of  300  dollars,  he  conveyed  to 
Ellen  Fletcher  all  the  personal  property  in  said  house. 
Comer  died  on  the  23d  of  April  1844,  and  his  will  was 
duly  admitted  to  probat  in  the  County  court  of  Hen- 
rico, when  Samuel  H.  Myers  having  refused  to  qualify 
as  executor,  administration  with  the  will  annexed,  was 
committed  to  Thomas  D.  Watson. 

On  the  6th  of  June  1844,  Watson,  in  his  own  right, 
and  as  administrator  with  the  will  annexed  of  Comer, 
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filed  his  bill  in  the  Superior  court  of  chancery  for  the     1850. 

Richmond  circuit,  against  Ellen  Fletcher,  in  which,    x^^^. 

after  statinor  the  foresroinff  facts,  he  said  that  he  was  — 

.  .       Watson 

only  induced  to  qualify  as  administrator  with  the  will       v. 

annexed  upon  the  estate,  because  he  was  a  large  credi-  Fletcher, 
tor  of  Comer.  That  Comer  and  himself  had  purchased  Fletcher 
jointly,  a  house  and  lot  on  14th  street,  in  the  City  of  AVatson. 
Richmond,  for  which  they  agreed  to  give  8000  dollars, 
of  which  the  complainant  had  paid  the  whole  amount ; 
and  a  deed  had  been  made  to  Comer  and  himself  for 
the  house  and  lot;  so  that  complainant  had  a  claim 
against  Comer's  estate  for  4000  dollars,  and  an  equita- 
ble lien  on  Comer's  moiety  of  the  said  house  and  lot ; 
and  it  was  doubtful  whether  the  said  moiety  would  re- 
imburse the  complainant  the  advances  made  by  him. 
That  in  addition  to  this  debt,  Comer  was  indebted  to 
the  complainant  in  the  following  sums,  viz  :  415  dol- 
lars, with  interest  from  the  18th  of  April  1840  ;  2795 
dollars  87  cents,  with  interest  from  the  15th  of  Octo- 
ber 1842;  and  1000  dollars  for  money  loaned  to  him  or 
paid  for  him,  for  which  sums  complainant  had  vouch- 
ers; thus  making  Comer's  indebtedness  to  the  com- 
plainant about  8000  dollars. 

The  plaintiff  further  charged  that  few,  if  any,  debts 
were  due  to  Comer ;  and  that  the  whole  means  which 
could  be  relied  on  from  this  source,  would  not  be  more 
than  1000  dollars;  and  this,  with  the  moiety  of  the 
house  and  lot  aforesaid,  would  not  exceed  5000  dollars 
of  available  means  for  the  payment  of  Comer's  debts. 
That  at  the  time  of  making  his  will,  he  had  sufficient 
capacity  for  executing  such  a  paper ;  but  between  that 
period  and  the  11th  of  April,  when  the  deeds  aforesaid 
were  executed,  from  constant  excitement,  his  mind  be- 
came greatly  impaired,  and  he  was  on  the  11th  of  April, 
totally  incapable  of  discreetly  disposing  of  his  property, 
or  entering  into  any  contract;  and  for  this  reason,  the 
said  deeds  ought  to  be  treated  as  nullities.     That  more- 
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1850.     over,  the  said  Ellen  Fletcher,  who  was  a  free  mulatto. 
Term     ^"^  ^^^  been  the  mistress  of  Comer  for  some  years, 


never  paid  one  dollar  for  this  property  ;  that  she  never 
V.  was  worth  1800  dollars,  but  that  she  was  at  all  times, 
Fletcher,  dependent  on  Comer  for  the  support  of  herself  and  her 
Fletcher  relations.  That  the  property  thus  conveyed  was  worth 
Watson.  ^^  ^^^^  *^^^  dollars  :  that  the  conveyances  were  frau- 
dulent, and  were  contrived  and  designed  to  defeat  the 
payment  of  the  debts  of  Comer.  That  the  said  Ellen 
Fletcher  had  entered  upon  and  taken  possession  of  the 
real  and  personal  estate  so  conveyed  to  her,  and  the 
complainant  apprehended  that  for  the  purpose  of  con- 
summating the  fraud,  she  would  sell  the  personal  pro- 
perty conveyed  to  her ;  which  would  then  be  wholly 
lost  to  the  estate  and  creditors  of  Comer,  as  Ellen 
Fletcher  had  no  means  to  make  satisfaction  for  the  value 
of  the  property.  He  therefore  prayed  for  an  injunction 
to  restrain  the  said  Ellen  Fletcher  from  alienating  the 
said  house  and  lot ;  and  that  the  Court  would  direct  the 
sherift*  to  take  possession  of  the  personal  property  afore- 
said, and  hold  the  same  subject  to  the  future  order  of 
the  Court,  unless  Ellen  Fletcher  should  give  bond  with 
approved  security  to  have  the  same  forthcoming  subject 
to  the  final  decree  of  the  Court.  That  the  Court  would 
set  aside  the  deeds  aforesaid,  and  subject  the  said  pro- 
perty to  the  payment  of  Comer's  debts ;  and  grant  to 
the  plaintiff  such  other  and  further  relief  as  might  seem 
just  and  equitable. 

.The  Court  overruled  the  plaintiffs  application  for  an 
injunction  in  his  character  of  administrator  with  the  will 
annexed  of  Thomas  R.  Comer ;  and  also  rejected  his 
motion  to  enjoin  the  sale  of  the  real  property  charged 
in  the  bill  to  have  been  fraudulently  conveyed  by  Co- 
mer to  the  defendant,  being  of  opinion  that  the  lis  pen- 
dens  created  by  filing  the  bill,  afforded  adequate  protec- 
tion ;  but  on  the  ground  of  the  defendant's  alleged  in- 
solvency, the  Court  awarded  to  the  plaintiff  in  his  indi- 
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vidual  character  an  injunction  to  restrain  the  defendant  1850. 
from  selling  the  personal  property  conveyed  in  one  of  Xerm. 
the  deeds  of  the  11th  of  April  1844,  until  the  further 


1         /.    1      /M  Watson 

order  ot  the  Court.  v. 

On  the  25th  of  June,  Ellen  Fletcher  filed  her  bill  in  Fletcher, 
the  same  Court  against  Thomas  D.  Watson  in  his  own  Fletcher 
right,  and  as  administrator  with  the  will  annexed  of  Watson. 
Thomas  R.  Comer.  She  stated  the  death  of  Thomas 
R.  Comer,  and  the  admission  of  his  will  to  probat ;  and 
farther  stated  that  at  the  time  of  his  death,  he  was  the 
partner  of  Thomas  D.  Watson,  and  that  they  were  the 
joint  owners  of  a  house  and  lot  on  14th  street  in  the 
city  of  Richmond ;  and  that  they  were  jointly  and  equal- 
ly interested  in  numerous  and  large  outstanding  claims 
against  various  individuals ;  and  that  Watson  was  in- 
debted to  Comer  for  his  share  of  numerous  debts  which 
were  due  to  them  jointly,  and  had  been  collected  by 
Watson,  some  of  which  she  mentioned,  and  among 
them  a  debt  of  3000  dollars  and  upwards  collected  by 
Watson  of  James  Garden  of  the  county  of  Charlotte. 
This  debt  was  secured  by  a  deed  of  trust  upon  land 
and  slaves,  which  were  sold  to  satisfy  it,  and  were  pur- 
chased by  Watson,  and  retained  by  him ;  thereby  ma- 
king him  chargeable  to  Comer  for  one  moiety  of  the 
debt. 

She  further  charged  that  Watson  had  advertised  the 
undivided  moiety  of  the  house  and  lot  on  14th  street, 
for  sale  at  public  auction,  upon  the  pretence  that  Comer 
was  largely  indebted  to  him,  which  she  charged,  was 
not  true  if  a  fair  settlement  of  accounts  between  the 
said  Watson  and  Comer  was  had.  That  though  Wat- 
son held  a  bond  of  Comer's  for  about  2500  dollars,  the 
amount  of  that  bond,  and  probably  no  part  of  it,  was 
due,  if  a  fair  settlement  was  made,  and  the  credits  to 
which  Comer  was  entitled,  were  allowed.  That  al- 
though Watson  may  have  made  the  payments  to  Gait 
for  the  house  and  lot  on  14th  street,  the  payments  were 


Digitized  by  VjOOQIC 


6  COURT   OF    APPEALS    OF   VIRGINIA. 

1850.  not  made  out  of  his  own  private  funds;  and  that  Co- 
Term.  ^^^^  naade  large  payments  for  the  repairs  and  improve- 
ments of  said  house,  for  which  he  was  entitled  to  credit. 


V.  That  under  these  circumstances,  even  if  Watson  was 
Fletcher,  ^.^titled  to  sell  the  hoiise  and  lot,  which  she  was  ad- 
Fletcher  vised  was  at  least  questionable,  yet  it  would  be  unjust 
AVatson.  ^^^^  injurious  to  the  complainant  to  permit  him  to  sell 
an  undivided  moiety  thereof  before  a  settlement  of  his 
account  with  Comer  was  had,  so  as  to  ascertain  whe- 
ther a  sale  would  be  necessary.  She  therefore  prayed 
that  Watson  might  be  required  to  render  a  full  account 
of  all  moneys  received  by  him,  to  any  portion  of  which 
Comer  was  entitled;  that  he  might  exhibit  all  his 
claims  against  the  estate  of  Comer,  and  fairly  settle  the 
account  between  himself  and  said  estate  ;  that  he  might 
be  enjoined  from  selling  the  undivided  moiety  of  the 
said  house  and  lot  until  the  further  order  of  the  Court; 
and  for  such  other  and  further  relief  as  her  case  might 
require,  and  to  equity  might  seem  meet. 

The  injunction  was  granted  as  prayed  for  in  the 
bill. 

In  July  1844  Watson  answered  the  bill.  He  denied 
that  Comer  was  his  partner  at  the  time  of  his  death. 
He  alleged  that  he  had  paid  the  whole  purchase  money 
of  the  house  and  lot  on  14th  street,  and  that  the  im- 
provements and  repairs  thereon  were  paid  for  out  of 
money  furnished  by  him ;  and  that  Comer  w^as  not 
only  indebted  to  him  for  his  proportion  of  the  purchase 
money  and  of  the  costs  of  the  repairs  and  improve- 
ments made  upon  the  house,  but  was  indebted  to  him 
to  a  large  amount  in  addition  thereto.  He  denied  that 
he  was  indebted  to  Comer  for  his  share  of  immerous 
debts  which  were  due  to  them  jointly,  and  had  been 
collected  by  him,  or  that  he  owed  Comer  one  dollar  on 
that  account.  He  alleged,  that  on  the  15th  of  October 
1842  they  had  a  settlement  of  all  accounts  between 
them,  (except  the  sum  of  415  dollars,  for  which  Comer 
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had  previously  executed  to  him  his  bond,)  on  which  1850. 
settlement  Coiner  was  found  indebted  to  hira  in  the  jenQ. 
sum  of  2795  dollars  87  cents,  for  which  he  executed 


his  bond.     He  denied  he  was  indebted  to  Comer  on       v. 
account  of  the  debt  of  Garden,  in  any  form  whatever.  ^^t<^^er. 
He  said  Garden  was  not  jointly  indebted  to  Comer  Fletcher 
and  himself,  but  was  indebted  severally  to  each  in  dif-  watson. 
ereut  sums.     He  denied  that  Comer's  estate  was  suffi- 
cient to  pay  his  debts  without  a  sale  of  the  lot  on  14th 
street,  or  that  on  L  street,  in  which  the  plaintiff  Ellen 
Fletcher  lived. 

Upon  filing  his  answer  "Watson  moved  the  court  to 
dissolve  the  injunction :  but  the  Court  overruled  the 
motion,  and  made  a  decree  that  he  render  before  one  of 
the  commissioners  of  the  court  an  account  of  his  ad- 
ministration of  the  estate  of  Comer ;  and  the  commis- 
sioner was  authorized  to  examine  the  defendant  upon 
oath  touching  the  subject  matter  of  the  accounts,  if  re- 
quired by  the  plaintiff. 

On  the  25th  of  February  1845  Ellen  Fletcher  filed 
her  answer  to  Watson's  bill.  She  admitted  the  exe- 
cution of  the  conveyances  by  Comer,  but  denied  he 
was  incompetent  at  the  time.  She  admitted,  too,  that 
she  did  not  pay  to  Comer  money  for  the  property  con- 
veyed to  her,  and  that  he  was  prompted  in  a  great 
measure  by  regard  for  her  to  make  the  conveyances. 
She  denied  that  Watson  was  a  creditor  of  Comer;  or  if 
he  was,  the  estate  of  Comer  was  ample  to  pay  him  and 
all  other  of  his  creditors,  without  touching  the  pro- 
perty conveyed  to  her.  If  it  was  not  she  would  make 
no  question  of  that  property  being  liable  for  the  pay- 
ment of  Comer's  debts.  That  she  was,  however,  the 
devisee  of  the  whole  of  Comer's  estate,  after  the  pay- 
ment of  his  debts,  and  the  plaintiff  admitted  that  his 
will  was  valid. 

In  March  1845  the  Court  made  a  decree  in  the  case 
of  Watson  v.  Fletcher,  that  the  plaintiff  should  render 
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1850.  before  a  commissioner  of  the  Court,  an  account  of  his 
Term,  a^niinistration  upon  the  estate  of  Thomas  R.  Comer, 
deceased,  and  of  all  debts  due  to  or  from  the  estate  of 


TVsitsoii 

V.       said  Comer,  and  from  whom  and  to  whom  due ;  and 

Fletcher.  ^\^^^  ^]^q  same  commissioner  should  take  and  state  an 
Fletcher  account  of  the  value  of  the  personal  estate  held  by  the 
Wateon.  defendant,  and  conveyed  to  her  by  the  deed  of  the  11th 
of  April  1844. 

In  pursuance  of  this  decree,  the  commissioner  repor- 
ted in  May  1845,  that  the  personal  property  held  by  the 
defendant  under  the  deed  from  Comer,  was  of  the  value 
of  308  dollars  33  cents.  And  he  reported  that  by  con- 
sent of  parties,  the  other  accounts  directed  by  the  de- 
cree, were  reported  in  the  case  of  Fletcher  v.  Watson. 
In  the  case  of  Fletcher  v.  Watso7},  the  commissioner 
reported  a  balance  of  22  dollars  25  cents,  due  from 
Watson  as  administrator  of  Comer.  In  stating  the  pri- 
vate account  between  Watson  and  Comer,  the  commis- 
sioner assumed  that  the  bond  dated  the  15th  of  October 
1842,  for  2795  dollars  87  cents,  which  was  executed  on 
a  settlement  of  accounts  between  them,  closed  all  their 
accounts  up  to  that  period.  This  bond  was  therefore 
charged  as  the  first  item  in  the  account.  There  were 
then  other  credits  to  Watson  foi*  all  payments  made  af- 
ter the  execution  of  the  bond,  for  the  house  and  lot  on 
14th  street,  and  for  taxes,  and  repairs  done  to  the  house, 
and  moneys  due  to  them  jointly,  which  had  been  paid 
to  Comer ;  and  the  credits  to  Comer  were  for  payments 
made  by  him  for  repairs  and  moneys  received  by  Wat- 
son. And  the  balance  reported  to  be  due  to  Watson  on 
this  account,  on  the  31st  of  December  1844,  was  6911 
dollars. 

The  plaintiff*  Fletcher  excepted  to  the  report  of  the 
commissioner ;  1st.  Because  Watson  was  allowed  a  cre- 
dit for  payments  made  to  Gait  for  the  house  and  lot  on 
14th  street,  after  the  15th  of  October  1842,  whilst  all 
credits  to  Comer  prior  to  that  period,  as  for  instance. 
Garden's  debt,  were  excluded. 
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There  were  other  exceptions  to  the  omission  of  par-  1850. 
ticular  items  of  charge  against  Watson  and  credits  to  Term. 
Comer,  of  the  latter  of  which  one  was  for  failing  to 


credit  Comer  for  1788  dollars  54  cents,  paid  by  him       v. 
for  improvements  and  repairs  to  the  house,  and  expenses  ^l^^^er. 
of  the  establishment.  Fletcher 

In  June  1845,  the  Court  recommitted  the  report  with  wateon. 
the  exceptions  to  the  same  commissioner,  with  instruc- 
tions to  make  a  general  and  thorough  resettlement  of 
the  accounts  between  Watson  and  Comer;  and  that  he 
should  require  Watson  to  state,  and  shew  as  far  as  prac- 
ticable, the  true  consideration,  and  all  the  particulars 
which  constituted  the  amount  of  Comer's  bond  to  Wat- 
son, for  2795  dollars  87  cents,  and  to  render  an  account 
of  all  partnership  property,  if  any.  And  the  commis- 
sioner was  authorized  to  examine  the  defendant  Watson 
upon  oath  touching  the  said  accounts,  if  required  by 
the  plaintiff,  or  deemed  necessary  by  himself. 

The  evidence  taken  when  the  accounts  were  before 
the  commissioner,  and  which  was  in  the  record  when 
the  last  order  was  made,  throw  suspicion  over  the  ac- 
counts between  Watson  and  Comer;  and  although  it 
was  not  positively  stated  by  any  of  the  witnesses,  that 
the  connexion  between  them  was  for  gambling  purpo- 
ses, yet  both  from  the  witnesses  and  their  evidence,  this 
was  strongly  to  be  inferred.  It  appeared  too,  that  on 
the  15th  of  September  1841,  Watson  had  received  from 
a  sale  of  the  property  of  James  Garden,  on  account  of 
a  debt  due  from  Garden  to  Comer,  a  sum  of  money 
which  he  afterwards  admitted  to  be  1065  dollars  46 
cents. 

When  the  case  "went  before  the  commissioner  under 
the  order  last  mentioned,  the  examination  of  Watson 
left  no  doubt  at  all,  that  a  gambling  establishment  was 
conducted  in  the  upper  part  of  the  house  on  14th  street, 
and  that  Watson  and  Comer  were  partners  in  that  es- 
tablishment.    It  appeared,  too,  that  certainly  many  of 
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1850.     the  items  of  account  between  them  was  connected  with 
Term.    ^^^^  business ;  and  the  doubt  was,  whether  all  of  them 


— were  not.     The  Court  below  thought  they  were ;  this 

V.       court  excepted  the  purchase  of  the  house  and  lot,  and 

Fletcher.  Garden's  debt. 

Fletcher      The  commissioner  first  reported  an  account  to  shew 

Wateon.  ^^^  consideration  of  the  bond  of  2795  dollars  87  cents, 
and  according  to  his  statement,  after  crediting  Comer 
with  Garden's  debt  at  1065  dollars  46  cents,  and  also 
crediting  him  with  his  payments  for  improvements  and 
repairs  upon  the  house  on  14th  street,  and  also  for  sup- 
plies furnished  the  gambling  establishment;  and  exclu- 
ding the  bond  of  415  dollars  mentioned  in  the  plain- 
tiflF's  bill,  he  stated  the  amount  due  from  Comer  to 
Watson  on  the  15th  of  October  1842  at  2774  dollars  6 
cents.  The  report  stated  Comer's  indebtedness  on  the 
81st  December  1844,  at  6909  dollars  55  cents  of  prin- 
cipal, and  872  dollars  46  cents  of  interest. 

The  plaintiflF,  Ellen  Fletcher,  excepted  to  this  report, 
for  every  charge  in  the  account  for  money  paid  as  capi- 
tal or  expenses  for  the  gambling  establishment ;  to  every 
charge  not  supported  by  testimony  other  than  the  oath 
of  Watson ;  to  the  due  bill  for  415  dollars ;  to  all  credits 
on  account  of  payments  to  Gait,  on  the  ground  that 
they  were  covered  by  the  bond  of  the  15th  of  October 
1842;  and  as  against  that  bond,  she  claimed  a  dtedit 
for  Garden's  debt,  and  some  other  debts  which  she 
claimed  that  Watson  had  collected. 

In  April  1847,  the  Court  made  another  decree  in  these 
causes,  by  which  the  accounts  were  recommitted,  with 
directions  to  the  commissioner  to  state  an  account  of  all 
sums  paid  by  Comer  in  his  lifetime,  and  by  Watson  re- 
spectively, on  account  of  the  purchase  of  the  house  and 
lot  on  14th  street,  and  for  repairs,  taxes  and  other  ex- 
penses thereof,  and  also  of  all  sums  received,  expended 
or  advanced  by  either  for  the  other,  in  or  about  any 
bonajide  dealing  or  transaction;  .omitting,  however,  the 
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rents  of  the  lower  part  of  the  said  house  to  the  period  1850. 

of  Comer's  death,  and  all  bills  paid  the  tenant  by  either  rp^^ 
of  the  said  parties  for  clothing  furnished  the  other  du- 


,  .    _  Watson 

nng  the  same  period.  v. 

Cpou  the  account  in  relation  to  the  house  on  14th  Fletcher, 
street,  the  report  stated  that  there  was  due  to  Watson,  Fletcher 
on  the  15th  of  October  1842,  the  sum  of  2072  dollars  Watson. 
22  cents,  and  on  the  20th  January  1844,  there  was  due 
the  sum  of  5378  dollars  88  cents.     And  for  other  bona 
fide  advances  by  Watson  to  Comer,  there  was  due  on 
the  Ist  of  February  1844,  923  dollars  45  cents.    There 
were  exceptions  to  this  report  by  Ellen  Fletcher,  but  it 
is  not  necessary  to  state  them. 

In  the  progress  of  the  cause,  the  Court,  on  the  mo- 
tion of  the  defendant  Watson,  made  a  decree,  that,  un- 
less the  plaintiff,  Ellen  Fletcher,  should  execute  a  bond 
with  satisfactory  security,  with  condition  to  account  for 
the  rents  of  the  real  estate  conveyed  to  her  by  Comer, 
that  the  sheriff*  should  take  possession  thereof  as  the 
receiver  of  the  Court. 

It  is  not  deemed  necessary  to  extend  this  statement 
by  setting  out  more  particularly,  the  items  in  these  ac- 
counts. Those  which  are  commented  on  by  the  Judge, 
are  suflSiciently  explained  in  his  opinion,  and  any  further 
explanation  of  them  is  not  necessary  to  a  correct  under- 
standing of  the  principles  involved  in  the  cause. 

The  two  causes  came  on  to  be  heard  together  on  the 
30th  of  June  1847,  when  the  Court  decreed  that  the 
mjunctions  awarded  the  parties,  should  be  dissolved; 
the  order  for  the  appointment  of  a  receiver  should  be 
set  aside ;  and  the  bills  of  the  plaintiffs,  respectively, 
should  be  dismissed  without  costs.  From  this  decree, 
the  plaintiffs  in  the  causes,  respectively,  applied  to  this 
Court  for  an  appeal  which  was  allowed. 

Stanard  ^  Bouldin  for  Watson^  and  Lyons  for  Fletch- 
er^ submitted  the  causes. 
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1850.  Baldwin,  J,  In  these  causes  it  appears  from  the 
Teraa.  record  that  Watson  and  Comer,  gamblers  by  profession^ 
were  associated  several  years  in  one  or  more  copartner- 


Wfltsoii 

V.       ships  for  gaming  purposes,  during  which  others  were 

Fletcher,  connected  with  them,  from  time  to  time,  as  sub-part- 
Fletcher  ners.  The  particular  partnership  out  of  which  this 
Watson,  controversy  has  arisen  existed  early  in  the  year  1841, 
and  perhaps  previously,  and  continued  until  Comer's 
death  in  the  month  of  April  1844.  The  information 
which  we  have  of  the  operations  of  this  concern,  is 
mainly  in  regard  to  an  establishment  on  14th  street  in 
Richmond,  where  a  faro  bank,  with  its  appurtenances, 
was  kept,  in  a  house  purchased  by  Watson  &  Comer 
from  Gait,  on  the  1st  of  February  1841,  at  the  price 
of  $8000,  of  which  one  third  was  to  be  paid  in  cash 
and  the  residue  in  two  equal  annual  instalments.  At 
the  date  of  this  contract  the  house  and  lot  was  con- 
veyed by  the  vendor  to  the  purchasers  jointly,  and 
the  deferred  instalments  were  secured  by  the  joint 
bonds  of  the  latter,  and  a  deed  of  trust  which  they 
gave  upon  the  property. 

Of  the  terms  of  this  gaming  partnership  we  have  but 
little  reliable  or  distinct  information.  It  does  not  ap- 
pear that  there  was  any  written  partnership  agreement, 
or  that  there  were  any  partnership  books,  or  that  any 
other  means  now  accessible  have  been  preserved,  of 
ascertaining  the  cai»ital  stock  invested  in  the  business, 
or  its  expenses,  profits  and  losses,  or  the  advances 
made  to  or  receipts  from  the  concern,  by  the  respective 
partners,  or  to  or  from  each  other  upon  the  %ith  of  the 
partnership  funds  or  resources.  In  short,  there  are  no 
adequate  materials  for  a  settlement  and  adjustment  of 
the  partnership  affairs  for  the  purpose  of  ascertaining 
any  supposed  rights  or  interests  of  the  parties  litigant 
therein,  or  their  res[)ective  claims  against  each  other 
arising  therefrom,  if  such  settlement  and  adjustment 
were  at  all  allowable  in  a  court  of  justice. 
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But  it  is  clear  that  a  Court  of  equity  will  not  lend  1S50. 
its  aid  for  such  a  purpose,  nor  give  relief  to  either  xeraa. 
partner  against  the  other,  founded  upon  transactions- 


arising  out  of  their  immoral  and  unlawful  partnership,  v. 
whether  for  profits,  losses,  expenses,  contribution  or  ^®^*^^- 
reimbursement.  I  am  not  aware  of  any  reported  case  Fletcher 
in  relation  to  a  gambling  partnership ;  but  the  principle  watson. 
is  a  general  one  in  reference  to  partnerships  prohibited 
by  law  or  for  an  unlawful  purpose ;  and  prevails  at  law 
as  well  as  in  equity.  Coll.  Part.  50,  ed.  of  1848;  Gow. 
Part.  119 ;  1  Bac.  Abr.  109,  n.  Assump.  A,  ed.  of  1846; 
Anbert  v.  Maze^  2  Bos.  &  Pul.  371 ;  Holman  v.  John- 
son, Cowp.  R.  343;  Watson  Part.  5^7;  Griswold  v. 
Waddingion,  16  John.  R.  438,  486,  489;  Mitchell  y. 
Cockburn^  2  H.  Bl.  379;  Knowles  v.  Haughton^  11 
Ves.  R.  168.  And  it  is  applicable  with  peculiar  force  to 
such  an  association  as  the  one  developed  in  this  con- 
troversy, the  object  of  which  was  a  tissue  of  oflFences, 
and  a  course  of  conduct  denounced,  restrained  and 
severely  punished  by  law;  and  moreover  not  only  con- 
trary to  good  morals,  but  highly  prejudicial  to  the  pub- 
lic interests.  There  is  in  the  administration  of  justice 
but  one  rational  and  politic  treatment  of  the  mutual 
claims  of  such  associates,  thus  springing  out  of  their 
spoliations  upon  society,  and  that  is,  to  refuse  them  all 
aid  in  the  prosecution  of  their  respective  demands  of 
that  nature  against  each  other.  Of  this  the  parties  liti- 
gant and  their  counsel  in  the  Court  below  were  doubt- 
less apprised,  and  accordingly  we  find  that  the  true 
character  of  the  association  and  of  its  operations  is 
withheld  from  the  pleadings ;  but  it  is  sufficiently  ex- 
posed by  the  evidence. 

Comer,  at  his  death,  left  a  will,  by  which  he  gave 
all  his  estate,  real  and  personal,  to  Ellen  Fletcher,  a 
woman  who  had  lived  with  him  a  number  of  years  in 
a  state  of  illicit  intercourse,  charged,  however,  with 
the  payment  of  his  debts,  and  directing  that  his  other 
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1850.  property  should  be  sold  before  the  house  and  lot  where 
Term.  ^®  resided  on  L  street.  The  will  was  admitted  to 
'probat,  and  the  executor  named  therein  declining  to 


WfttBon 

V.       take  upon  himself  the  burthen  thereof,  Watson  quali- 
Fletcher.  g^j  ^  administrator  with  the  will  annexed,  and  took 
Fletcher  possession   of  the   decedent's  papers.      The   testator, 
Watson,  however,  after  the  making  of  his  will,  and  shortly  be- 
fore his  death,  executed  deeds  to  Fletcher,  by  which 
he  conveyed  to  her  the  house  and  lot  on  L  street,  and 
his  furniture  therein. 

Watson,  soon  after  his  qualification  as  administrator, 
filed  his  bill  in  that  character,  and  also  in  his  individual 
right,  against  Fletcher,  in  which  he  alleged  himself  to 
be  a  creditor  of  his  testator's  estate  to  a  large  amount, 
specifying  his  claims  to  be,  1,  Comer's  moiety  of  the 
purchase  money  of  the  house  and  lot  on  14th  street, 
the  whole  of  which  he  charged  that  he  had  himself 
paid,  and  for  which  moiety  he  represented  that  he  had 
an  equitable  lien  on  Comer's  undivided  moiety  of  that 
property,  the  sufficiency  of  which  for  his  reimburse- 
ment he  considered  very  doubtful;  2,  the  sum  of  415 
dollars,  with  interest  from  the  18th  of  April  1840; 
3,  the  sum  of  2795  dollars  87  cents,  with  interest  from 
the  15th  of  October  1842;  4,  about  1000  dollars  for* 
money  loaned  to  or  paid  for  him.  For  all  these  claims 
he  alleged  that  he  had  vouchers,  but  these  were  not 
exhibited  with  the  bill.  He  represented  that,  being 
the  personal  representative  of  Comer,  he  could  not  sue 
himself,  and  thus  place  his  debts  on  the  footing  of 
judgments,  as  other  creditors  diflferently  situated  might 
do.  He  further  represented  the  insufficiency  of  assets, 
and  charged  that  Comer,  at  the  time  of  executing  the 
deeds  above  mentioned,  was,  from  the  disordered  state 
of  his  mind,  incapable  of  contracting,  and  that  the 
deeds  were  without  consideration  and  fraudulent.  And 
he  prayed  an  injunction  to  prevent  the  defendant  from 
disposing  of  the  property  conveyed,  and  that  the  deeds 
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might  be  declared  null  and  void,  and  the  property  to  1850. 

belong  to  the  testator's  estate,  and  subject  to  the  pay-  xerai. 
raent  of  his  debts. 


We  need  not  consider  whether  the  provision  in  v. 
Comer's  will  for  the  payment  of  debts  was  a  mere  ^'^^^^^r. 
charge  upon  his  estate  for  that  purpose,  with  a  direction  Fletcher 
as  to  the  order  in  which  that  charge  should  be  en-  watson. 
forced ;  or  a  devisee  of  lands  to  be  sold  for  the  same 
purpose,  to  be  executed  under  our  statute,  1  Rev. 
Code,  eh.  104,  §  52,  p.  388,  by  his  personal  represen- 
tative. Watson  himself  seems  to  have  thought,  that 
as  administrator,  with  the  will  annexed,  he  had  au- 
thority to  make  sales  of  his  testator's  real  estate,  as 
well  as  personal,  and  he  appears  from  the  language 
of  his  bill  to  have  only  desired  the  aid  of  the  Court  to 
remove  out  of  his  way  the  deeds  to  Fletcher,  which  in- 
vested her  with  the  title  to  the  property  thereby  con- 
veyed, and  operated  pro  ianio  as  a  revocation  of  the 
charge  for  payment  of  debts.  And  we  find  that  a  few 
days  after  filing  his  bill  and  obtaining  his  injunction,  he 
advertised  a  sale  of  Comer's  undivided  moiety  of  the 
house  on  14th  street,  and  ot  the  furniture  therein.  In 
this  he  acted  improperly  and  oppressively.  Having 
invoked  the  jurisdiction  of  the  Court  to  establish  the 
validity  of  his  claims  as  creditor,  and  the  invalidity  of 
the  conveyances  to  Fletcher,  he  thereby  placed  his 
whole  trust  and  authority  under  the  control  and  direc- 
tion of  the  Court,  and  it  was  an  abuse  of  his  fiduciary 
relation  to  proceed  to  sell  an  important  portion  of  the 
real  estate,  before  an  adjudication  could  be  had  of  the 
matters  in  controversy  between  him  and  the  only  ob- 
ject of  his  testator's  bounty.  To  arrest  the  contem- 
plated sale,  Fletcher  filed  her  bill,  and  the  injunction 
which  she  prayed  was  granted.  Her  bill,  and  her  an- 
swer subsequently  filed  to  Watson's  bill,  put  in  issue 
the  justice  of  his  demands,  and  assert  that  nothing  will 
be  found  due  to  him  upon  a  fair  settlement  before  a 
commissioner  of  the  Court. 
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1850.  Under  interlocutory  decrees  for  accounts,  several 
Term.  Settlements  thereof  were  made  by  a  commissioner  of 
the  Court,  and  numerous  depositions  and  vouchers  were 


V.  returned  and  filed. 
Fletcher,  j^  appears  from  the  evidence  that  the  deeds  to 
Fletcher  Fletcher  were  executed  by  Comer  when  he  was  in  due 
Wateon.  possession  of  his  mental  faculties,  and  were  not  ob- 
tained from  him  by  any  fraud  or  duress,  but  were  his 
own  spontaneous  acts.  They  were  not  made,  it  is 
true,  for  the  pecuniary  considerations  expressed  to  have 
been  paid  by  her,  and  therefore  stand  in  relation  to  cre- 
ditors, as  she  admits  in  her  answer,  merely  upon  the 
footing  of  voluntary  conveyances.  But  they  are  not 
the  less  obligatory  from  that  circumstance  upon  the 
representatives  of  the  grantor,  and  are  good  against 
them  both  at  law  and  in  equity,  notwithstanding  the 
character  of  the  cohabitation  between  the  parties.  A 
bond  or  other  instrument  for  the  consideration  upon  its 
face  of  future  cohabitation  is  doubtless  unlawful  and 
void,  but  not  where  the  consideration  expressed  is  for 
past  cohabitation,  for  that  is  not  incompatible  with  a 
motive  of  honor  and  duty,  Newl.  Cont.  488,  and  serves 
only  to  place  it  upon  the  footing  of  a  voluntary  deed. 
And  though  equity  has,  on  the  ground  of  fraud,  en- 
quired into  the  consideration  of,  and  given  relief 
against,  securities  obtained  by  the  arts  of  common 
prostitutes,  yet  a  great  Judge  has  held  that  the  cases 
which  have  determined  against  securities  given  to  com- 
mon prostitutes,  went  upon  the  circumstance  of  the 
securities  being  given  previous  to  the  cohabitation, 
which  being  turpis  in  its  nature,  the  court  had  relieved 
against  them ;  but  that  there  was  no  principle  of  equity 
which  says  that  a  man  may  not  give  a  voluntary  bond 
to  a  common  prostitute,  and  that  it  would  be  going  but 
a  little  further  to  say  he  could  not  give  her  money 
without  being  liable  to  be  called  upon  for  it.  Hill  v. 
Spencer^  Ambl.  K.  641.     In  the  present  case,  however, 
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there  is  no  proof,  uor  even  allegation,  that  the  grantee    1850. 
was  a  common  strumpet,  nor  any  reason  to  believe    xe^. 

that  the  grantor  was  influenced  by  any  other  motive  — 

than  a  sentiment  of  attachment  for  her,  and  a  desire  in       v. 
his  last  illness,  and  in  view  of  approaching  death,  to  ^^^^^^^r. 
secure  to  her  some  provision  for  her  future  mainte-  Fletcher 
nance.  •  And,  in  fact,  a  successful  impeachment  of  the  w^ateon 
deeds,  upon  any  ground,  could  avail  Watson  nothing 
in  this  controversy ;  for  if  the  deeds  were  null   and 
void,  the   will   devising   the   estate  to   Fletcher,  and 
which  has  been  admitted  to  probat,  would  still  remain ; 
and  no  one  supposes  thai  could  ever  have  been  im- 
peached, whatever  might  have  been  the  want  or  turpi- 
tude of  consideration. 

The  most  important  of  Watson's  claims  against  his 
testator's  estate,  is  that  for  contribution  on  account  of 
the  purchase  money  of  the  house  and  lot  on  14th 
street.  The  evidence  is  satisfactory  to  shew  that  the 
whole  amount  of  the  purchase  money  has  been  paid 
by  Watson,  and  there  is  no  reason  to  believe  that  his 
payments  thereof  were  not  made  out  of  his  individual 
resources.  On  the  contrary,  the  relative  pecuniary 
condition  of  the  two  persons,  and  the  cotemporary  de- 
clarations  of  Comer,  warrant  the  conclusion  that  he 
contributed  nothing  himself,  directly  or  indirectly,  on 
that  score.  Watson  is  therefore  entitled  to  the  reim- 
bursement sought  by  him  on  this  head,  and  to  an  equit- 
able security  therefor  upon  Comer's  undivided  moiety 
of  the  property,  unless,  indeed,  his  demand  can  be  re- 
pelled, as  falling  within  the  influence  of  the  unlawful 
gambling  partnership  which  existed  between  them. 

There  is  no  proof  that  this  property  formed  any  part 
of  the  partnership  funds,  or  that  it  was  purchased  for  a 
gambling  establishment,  though  the  circumstances  of 
the  case  seem  to  indicate  it  as  probable  that  the  parties, 
at  the  time  of  their  purchase,  contemplated  the  use  of 
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1850.  it  by  themselves  for  gaming  purposes.  It  was  a  joint 
T^rm  P^^chase  in  fee  by  these  persons,  upon  the  strength  of 
•  their  individual  resources  and  credit,  of  real  estate,  to 


\  ^  be  held  by  them  and  their  representatives  in  perpetuity, 
Fletcher,  qj.  ^ntil  alienation ;  and  the  temporary  abuse  of  it  by 
Fletcher  gaming  operations  could  stamp  no  permanent  unlawful 
Wateon  character  upon  the  property.  The  contract  with  the 
vendor  was  perfectly  lawful ;  each  of  the  joint  vendees 
was  liable  to  him  for  the  whole  purchase  money ;  from 
that  liability  Watson  could  not  escape,  and  has  fully 
discharged  it ;  and  his  right  to  contribution  is  the  legal 
and  equitable  consequence.  It  is  not  founded  upon  or 
derived  through  the  unlawful  partnership,  but  springs 
from  a  transaction  collateral  thereto,  though  it  may  have 
been  connected  therewith;  and  in  such  cases  I  take  the 
true  principle  to  be,  that  the  claim  to  contribution  or  re- 
imbursement cannot  be  repelled.  See  Gow.  Part.  109; 
Toler  V.  Armstrong,  4  Wash.  C.  C.  R.  297;  11  Wheat. 
R.  258. 

Watson's  claim  to  a  debt,  as  due  him  from  his  tes- 
tator, of  2795  dollars  87  cents,  with  interest  from  the 
15th  of  October  1842,  stands  upon  a  different  footing. 
His  bill  is  silent  as  to  the  consideration  and  nature  of 
that  debt.  But  his  answer  to  Fletcher's  bill  states  it 
to  be  due  by  a  bond,  of  the  amount  and  date  just  men- 
tioned, executed  to  him  by  Comer,  on  a  settlement  of 
all  accounts  between  them,  except  415  dollars,  (men- 
tioned in  his  bill,)  for  which  Comer  had  previously,  to 
wit,  on  the  18th  of  October  1840,  given  him  his  obli- 
gation, (a  due  bill  under  seal).  By  the  interlocutory 
decree  of  June  1845,  recommitting  a  report  which  had 
been  returned  by  the  commissioner,  with  the  excep- 
tions thereto,  for  a  general  and  thorough  resettlement 
of  the  accounts  between  Watson  and  Comer,  an  en- 
quiry was  directed  as  to  the  consideration  of  the  bond 
for  2795  dollars  87  cents,  with  authority  for  Watson's 
examination  upon  oath. 
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The  direction  of  this  enquiry  was  perfectly  paper,     1850. 

for  obvious  reasons.     There  was  at  leaif^t  a  prima  fadr    fjrni. 

repugnancy  between  the  execution  of  that  bond,  upon  — : 

^  y  .  .  ^    ,    .  Watson 

a  settlement  between  the  parties  oi  their  accounts,  on       v. 

the  15th  of  October  1842,  and  Watson's  claim  for  a  ^^^^^'^^r. 
moiety  of  the  whole  amount  of  the  purchase  money  of  Fletcher 
the  house  and  lot;  it  appearing  from  his  vouchers  that  AVatson. 
the  cash  payment  was  made  by  him  in  February  1841. 
There  was,  when  the  enquiry  was  directed,  evidence  in 
the  record  disclosing  the  gambling  partnership,  and  in 
relation  to  its  operations,  and  mutual  claims  of  the  par- 
ties litigant  arising  therefrom.  It  was  a  duty  which 
the  court  owed  to  itself  and  the  public,  to  sift  these 
transactions  thoroughly,  in  order  to  repeal  all  efforts  to 
make  it  the  instrument  of  enforcing  or  relieving  against 
the  turpis  contractus,  and  its  consequences,  at  the  in- 
stance of  either  of  the  parties,  standing  as  they  did  in 
pari  delicto.  This  was  emphatically  so  when  the  per- 
sonal representative,  with  his  decedent's  papers  in  pos- 
session, was  seeking  to  charge  his  estate  with  a  heavy 
debt  as  due  upon  settlement,  without  any  proof  or  even 
sugfi^estion  of  the  nature  of  the  dealings  upon  which  it 
was  founded.  The  enquiry,  therefore,  was  warratited 
by  the  evidence,  and,  under  the  circumstances,  it  would 
be  idle  to  consider  whether  it  was  covered  by  the  plead- 
ings. A  reference  to  them,  however,  will  serve  to 
shew  that  the  substantial  controversy  between  the  par- 
ties was,  whether  Watson  was  a  creditor  (and  of  course 
a  lawful  creditor,)  of  Comer,  and  if  so,  to  what  amount. 
The  result  of  the  enquiry  directed  into  the  conside- 
ration of  the  bond  was,  that,  according  to  Watson's 
own  shewing  before  the  commissioner,  it  embraced  Co- 
mer's moiety  of  the  cash  payment  for  the  house  and  lot 
on  14th  street,  and  numerous  items  of  account  arising 
out  of  the  operations  of  the  gaming  establishment.  It 
was  therefore  disregarded  in  the  resettlement  by  the 
commissioner,  and  also  in  his  final  report ;  and  the  ac- 
counts restated  as  if  it  had  never  been  executed. 
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1850.         The  claim  of  Watson  in  his  bill  for  a  debt  of  about 

Term.    ^^^^  dollars,  as  due  to  him  from  his  testiitor,  *'  for  money 

-— loaned  to  him  or  paid  for  him,"  falls  into  the  considera- 

Watson     .«,,..  1        ,  ,.  ,      . 

V.       tion  oi  the  unliquidated  matters  or  account,  exclusive 

Fletcher.  ^^  ^Y\e  purchase  money  of  the  house  and  lot. 
Fletcher  These  unliquidated  matters  of  account,  it  is  obvious, 
Wateon.  ^^^^  originated  to  a  great  extent,  if  not  entirely,  out  of 
the  relation  between  Watson  and  Comer  as  partners  in 
the  gambling  concern;  and  the  difficulty  is  in  ascertain- 
ing how  far,  if  at  all,  they  can  be  treated  as  individual 
transactions  between  them,  which  would  not  properly 
belong  to  a  settlement  of  the  partnership  affairs,  if  that 
were  allowable. 

Such  of  them  as  consist  of  bills  paid  for  supplies  of 
provisions  and  liquors  for  the  comfort  and  refreshment  of 
gaming  guests,  or  for  furniture  and  other  articles  pur- 
chased for  the  concern,  or  of  collections  of  debts  due 
the  partnership,  are  upon  their  face  of  such  a  nature  as 
to  condemn  and  expunge  themselves  from  the  contro- 
versy. 

The  debits  and  credits  claimed  for  bills  paid  to  me- 
chanics for  the  fitting  up,  reparation  and  improvement 
of  the  house  and  lot  while  used  as  a  gaming  establish- 
ment; and  for  payments  duringthesame  period,  of  taxes, 
insurance  and  the  like ;  and  for  collections  of  rents  of 
a  part  of  the  building  occupied  by  tenants,  require  more 
consideration.  If  these  items  could  be  referred  exclu- 
sively to  the  joint  ownership  ot  the  property  in  fee,  and 
its  permanent  advantage — if  the  expenditures  were  such 
as  would  have  been  equally  incurred  by  joint  owners 
unconnected  as  gambling  partners — if  the  payments  were 
made  out  of  their  respective  individual  means,  and  not 
out  of  the  capital,  profits  or  funds  of  the  partnership — 
if  the  rents  were  applied  to  their  individual,  and  not  to 
their  partnership  purposes ;  in  a  word,  if  their  expendi- 
tures upon  and  receipts  from  the  property  appeared  to 
be  separate  and  distinct  from  their  gambling  operations. 
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and,  SO,  unaffected  and  untainted  by  the  turpitude  of  1850. 

their  temporary  association,  I  would  think  that  such  xerm. 
matters  of  account  would  be  proper  for  adjustment  by 


the  Court.     But  I  do  not  so  understand  the  evidence.       v. 
The  house,  though  owned  jointly,  was  devoted  during  ^l^^^^^r. 
the  partnership  to  the  purposes  of  the  concern  ;  the  use  Fletcher 
of  it  for  that  period  may  be  regarded  as  part  of  their  watson. 
stock  in  trade ;  and  its  revenues  and  charges  were  blen- 
ded indiscriminately  with  the  partnership  affairs.     It  is 
impossible  now  to  separate  them;  that  could  not  be 
done,  if  at  all,  without  a  settlement  of  the  gambling 
partnership,  including  its  capital  stocks,  profits  and  dis- 
bursements; even  if  the  Court  could  lend  its  authority 
for  such  a  purpose. 

The  items  for  moneys  loaned  or  advanced  by  one 
partner  to  the  other,  stand  upon  the  like  footing.  It 
does  not  appear  from  any  distinct  or  reliable  evidence, 
that  the  sums  reported  by  the  commissioner  on  this  score 
were  derived  from  individual  funds,  or  designed  for 
other  than  partnership  objects.  Indeed,  it  appears  from 
Watson's  examination  before  the  commissioner,  that  a 
sura  corresponding  with  that  claimed  by  Watson,  in  his 
bill,  "as  loaned  to  Comer,  or  paid  for  him,"  was  sent  to 
Comer  by  a  servant,  to  pay  mechanics'  bills,  and  buy 
furniture;  and  that  the  500  dollars  per  check,  claimed 
before  the  commissioner,  was  furnished  for  the  same 
purpose.  The  further  sum,  it  is  true,  reported  by  the 
commissioner  per  note  for  600  dollars  to  Tate,  is  stated 
by  Watson,  in  his  examination,  to  have  been  a  loan  to 
Comer  for  his  own  purposes ;  and  the  answers  of  a  party 
to  interrogatories  upon  such  an  examination  are  doubt- 
less evidence  for  him,  to  the  same  effect  as  a  responsive 
answer  to  a  bill,  but  liable  to  discredit  in  like  manner; 
and  no  one  can  read  the  examination  before  the  com- 
missioner, without  agreeing  with  the  Chancellor,  that  its 
statements  in  support  of  Watson's  pretensions,  are  en- 
titled to  but  little  weight.     It  is  to  be  remarked,  also. 
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1850.     that  the  form  of  the  transaction  as  stated,  a  blank  en- 
Term.    <lorsement  for  raising  money,  left  bv  the  absent  wath 

-— the  resident  partner,  indicates  an  advance  to  the  tirm 

V.       rather  than  a  loan  to  the  individual.     And  that  such 
Fletcher.  .^^^  ^^^  ^^^^^  jg  shewn  by  Watson's  own  statement  of 
Fletcher  the  items  of  the  settlement  of  the  15th  of  October 
Watson.  1842,  when  Comer's  bond  for  2795  dollars  87  cents  was 
executed;   in  which  Comer   is   debited    with   only  a 
moiety  on  account  of  the  note  to  Tate,  and  with  a 
moiety  only  of  the  1000  dollars  per  servant,  and  of  the 
500  dollars  per  check;  and  credited  with  a  moiety  of  a 
large  amount  of  disbursements  in  payment  of  mechan- 
ics' and  other  bills. 

Of  the  unliquidated  matters  of  account  between  the 
parties,  ther-e  remains  only  to  be  noticed,  the  credit  to 
Comer,  reported  by  the  commissioner,  of  1065  dollars 
46  cents,  on  account  of  the  debt  from  Garden.  That 
debt  appears  from  the  evidence,  and  is  admitted  by 
Watson,  to  have  been  due  to  Comer  individually,  and 
the  sum  credited  was  furnished  by  Watson,  as  the  true 
amount  for  which  he  was  accountable.  It  may  be 
doubted  whether  the  credit  is  not  short  of  the  proper 
sum ;  but  the  materials  for  correcting  it,  if  wrong,  are 
not  in  the  record,  and  there  appears  no  sufficient  reason 
for  disturbing  it. 

The  claim  of  Watson  in  his  bill  for  a  debt  ot  415 
dollars,  as  due  him  from  Comer,  with  interest  from  the 
18th  of  April  1840,  without  explanation  of  its  conside- 
ration or  nature,  appears  from  the  voucher  subsequently 
filed,  to  be  evidenced  by  the  due  bill  under  seal  of  that 
.  amount  and  date.  It  is  therefore  not  embraced  by  the 
.  period  for  which  the  accounts  between  the  partners 
have  been  reported  by  the  commissioner,  commencing 
in  February  1841.  And  yet,  there  is  evidence  that  they 
were  gambling  partners  during  several  years  previous  to 
that  date,  and  of  course,  at  and  before  the  date  of  the 
due  bill;  and  of  outstanding  gaming  debts  due  them, 
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and  collections  on  account  of  them,  made  by  the  part-    1850. 
nere,  respectively  in  the  year  1839.    And  there  is  no  evi-    xera. 

dence  of  any  legitimate  business  transactions  between— 

them  prior  to  the  execution  of  the  due  bill.     The  pre-       v. 
sumption  of  law  from  a  due  bill  under  seal,  is  that  it  ^l^^^^r. 
was  given  for  a  true  and  lawful  consideration ;  but  in  Fletcher 
this  case,  the  presumption  of  fact,  under  the  circum-  watson. 
stances,  is  the  other  way.     And  the  claim,  with  others, 
proved  to  hav<5  sprung  ex  turpe  causa^  is  preferred  in  a 
Court  of  equity,  by  a  fiduciary,  in  possession  of  his  de- 
cedent's papers,  and  seeking  to  subject  the  estate  which 
he  represents,  without  evidence,  or  even  suggestion,  of 
the  consideration  upon  which  it  is  founded.     I  think  it 
ought  not  to  be  sustained. 

The  foregoing  views  dispose  of  all  the  matters  of  con- 
troversy between  the  parties  down  .to  the  time  of  Co- 
mer's death;  and  the  result  of  them,  if  correct,  is  to 
reject  all  the  items  of  debit  and  credit  reported  by  the 
commissioner,  until  that  period,  except  the  debits  in  fa- 
vor of  Watson,  on  account  of  his  payments  of  the 
purchase  money  of  the  house  and  lot  on  14th  street, 
and  the  credit  in  favor  of  Comer,  on  account  of  Gar- 
den's debt. 

I  think,  therefore,  that  the  decree  of  the  Chancellor 
ought  to  be  reversed,  and  the  injunctions  which  had 
been  granted  to  the  parties  respectively,  and  the  order 
for  the  appointment  of  a  receiver,  reinstated ;  that  the 
accounts  between  the  parties  down  to  the  time  of  Co- 
mer's death,  should  be  recommitted  and  reformed  as 
above  designated;  that  the  administration  account 
ought  also  to  be  recommitted  and  reformed,  and  conti- 
nued so  as  to  exclude  all  credits  to  the  administrator  for 
costs  and  counsel  fees  in  these  suits,  and  add  all  proper 
debits  against  him  for  debts  due  the  estate  which  he 
has  collected,  or  ought  to  have  collected ;  and  on  ac- 
count of  the  rents  of  the  house  and  lot  on  14th  street, 
which  have  accrued  since  Comer's  death,  with  the  pro- 
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1850.     per  deductions  for  repairs,  taxes,  insurance  and  the  like ; 
•^rm     ^^^^  ^^^  whole  of  the  furniture  in  the  house  on  14th 

street,  ought  to  be  sold  under  the  direction  of  the  Court, 

Watson 

V.       and  a  moiety  of  the  net  proceeds  paid  to  Watson,  and 

Fletcher,  ^j^^^  other  moiety  carried  into  the  administration  account 
Fletcher  to  the  credit  of  the  estate.  That  furniture  was  no 
WaLon.  doubt  purchased  for  the  gambling  establishment;  but  it 
does  not  fall  within  the  principles  above  indicated;  for 
Comer's  undivided  moiety  thereof  having  come  to  the 
hands  of  Watson  as  his  personal  representative,  it  would 
not  be  competent  for  the  latter  to  deny,  on  any  such 
ground,  the  title  of  his  testator;  and  in  fact,  he  has  not 
done  so,  but  has  held  and  treated  the  same  as  belonging 
to  the  estate.  He  was  wrong,  however,  in  the  attempt 
to  sell  Comer's  undivided  moiety  of  the  furniture,  the 
proper  course  in  such  cases  of  joint  ownership  of  such 
property  being  to  sell  the  whole,  and  divide  the  pro- 
ceeds. 

I  am  further  of  opinion  that  the  creditors  of  Comer's 
estate  ought  to  be  convened  before  the  commissioner, 
by  a  public  notice  to  come  in  and  assert  and  prove  their 
demands.  This  is  proper  in  order  to  close  the  admi- 
nistration, and  to  the  due  disposition  and  application  of 
the  assets  legal  and  equitable.  After  the  balance  of  prin- 
cipal money  and  interest  due  to  Watson,  shall  have  been 
ascertained,  as  also  the  sums  due  to  other  creditors,  the 
Court  should  proceed  according  to  the  rules  of  equity, 
observing  due  priorities,  to  charge  the  same  upon  the 
assets  legal  and  equitable,  and  to  a  final  decree  accord- 
ing to  the  rights  of  the  parties. 

The  other  Judges  concurred  in  the  opinion  of  Judge 
Baldwin. 

The  following  was  the  decree  of  the  Court : 
The  court  is  of  opinion,  that  the  decree  is  errone- 
ous, and  ought  to  be  reversed  and  annulled,  and  the  in- 
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junctions  which  had  been  granted  to  the  parties  respec-  1850. 

tively,  and  the  order  of  the  27th  of  June  1846,  for  the  ^era. 
appointment  of  a  receiver,  reinstated  ;  that  the  accounts 


WfltSOD 

between  the  parties  down  to  the  time  of  Comer's  death,  v. 
should  be  recommitted  and  reformed,  by  rejecting  all  Fletcher, 
the  items  of  debit  and  credit  reported  by  the  commis-  Fletcher, 
sioner  until  that  period,  except  the  debits  in  favour  of  ^vatson. 
Watson  on  account  of  his  payments  of  the  purchase 
money  of  the  house  and  lot  on  14th  street,  and  the  cre- 
dit in  favour  of  Comer  on  account  of  Garden's  debt; 
that  the  administration  account  ought  also  to  be  recom- 
mitted and  reformed,  and  continued,  so  as  to  exclude 
all  credits  to  the  administrator  for  costs  and  counsel  fees 
in  these  suits;  and  add  all  proper  debits  against  him  for 
debts  due  the  estate  which  he  has  collected,  or  ought  to 
have  collected,  and  on  account  of  the  rents  of  the 
house  and  lot  on  14th  street,  which  have  accrued  since 
Comer's  death,  with  the  proper  deductions  for  repairs, 
taxes,  insurance  and  the  like;  that  the  whole  of  the 
furniture  in  the  house  on  14th  street,  ought  to  be  sold 
under  the  direction  of  the  Court,  and  a  moiety  of  the 
net  proceeds  paid  to  Watson,  and  the  other  moiety  car- 
ried into  the  administration  account  to  the  credit  of  the 
estate;  that  the  creditors  of  Comer's  estate  ought  to  be 
convened  before  the  commissioner,  by  a  public  notice, 
to  come  in  and  assert,  and  prove  their  demands;  and 
that  after  the  balance  of  principal  money  and  interest 
to  Watson,  shall  have  been  ascertained,  as  also  the  sums 
due  to  other  creditors,  the  Court  should  proceed,  accord- 
ing to  the  rules  of  equity,  and  observing  due  priorities, 
to  charge  the  same  upon  the  assets,  legal  and  equitable, 
and  to  a  final  decree,  according  to  the  rights  of  the  par- 
ties. It  is,  therefore,  adjudged,  ordered  and  decreed 
that  the  said  decree  of  the  Chancery  court  be  reversed 
and  annulled,  with  costs  to  the  appellants  respectively; 
and  that  these  causes  be  remanded  to  the  Chancery 
court,  to  be  proceeded  in  according  to  the  principles 
above  declared. 
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)ltcf|moft&« 

1850.  Clough  ^.  V.  Thompson. 

April 


Term. 


(Absent,  CabeU,  P.) 
May  4th. 

1.  Upon  taking  the  oath  of  insolvency  all  the  property  and  rights 
of  the  insolvent  debtor  are  vested  in  the  sheriff,  who,  as  repre- 
senting the  creditor,  is  entitled  to  assert  the  legal  and  equitable 
rights  of  the  creditor,  and  to  set  aside  fraudulent  conveyances  of 
the  insolvent,  and  recover  the  property  for  the  benefit  of  the 
creditor. 

2.  The  law  does  not  permit  a  sale  of  the  goods,  chattels  or  estates 
of  an  insolvent  debtor  in  the  possession  of  a  third  per^n,  until 
the  same  shall  have  been  recovered  in  the  mode  precribed  by  the 
statute. 

3.  The  sheriff,  who  is  a  trustee  for  all  who  are  interested  in  the 
estate  of  an  insolvent  debtor,  is  not  justified  in  selling  the  interest 
of  the  debtor  in  the  estate  surrendered  by  the  schedule  or  vested 
by  law  in  the  sheriff,  when,  owing  to  aUeged  incumbrances,  the 
validity  of  which  is  controverted,  or  the  extent  thereof  is  unas- 
certained and  uncertain,  the  property  is  not  in  a  condition  to  be 
disposed  of  for  its  fair  value. 

4.  The  real  estate  of  an  insolvent  debtor  vests  in  the  sheriffs  of  the 
counties  in  which  it  lies ;  and  a  sale  thereof  by  the  sheriff  of  the 
county  in  which  the  oath  of  insolvency  is  taken  by  the  debtor,  is 
without  authority  and  void. 

5.  Debts  due  to  the  insolvent  debtor,  and  slaves  and  other  personal 
.  property  not  in  the  possession  of  the  sheriff,  or  which  is  in  such 

a  condition  that  he  cannot  take  possession  without  any  process, 
cannot  be  sold  by  him  so  as  to  vest  the  legal  title  in  the  pur- 
chaser. 

6.  Where  a  variety  of  property  is  embraced  in  a  schedule,  a  sale, 
not  of  the  property  specifically,  but  of  the  schedule  itself,  is  a 
violation  of  duty  on  the  part  of  the  sheriff ;  and  the  purchaser  at 
such  a  sale,  if  he  acquired  the  legal  title,  would,  in  a  Court 
of  equity,  be  treated  as  a  trustee  for  the  benefit  of  those  inte- 
rested, 

7.  To  a  bill  to  set  aside  fraudulent  conveyances  made  by  an  insol- 
vent debtor,  the  trustees  and  cestnis  que  trust  in  the  deeds,  the 
sheriflfe  of  the  counties  in  which  the  lands  lie,  and  the  execution 
creditors  interested  in  the  property,  should  be  parties.. 
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By  deed  bearing  date  the  7th  day  of  N'ovember  1842,  1850. 
John  C.  Dickinsou  and  Martha  A.  H.  his  wife,  reciting  xerm 
that  Dickinson  was  indebted  to  George  N".  Clough  in  the  • 


sum  of  10,175  dollars  25  cents,  by  single  bill  of  that  &c. 
date,  payable  on  demand,  which  he  was  desirous  to  ^,  ^• 
secure,  conveyed  to  William  T.  Dickinson,  Burwell  B.  son. 
Dickinson,  and  Leonard  J.  Clough,  a  tract  of  land  in 
the  county  of  Hanover,  a  tract  lying  partly  in  Caroline 
and  partly  in  Spotsylvania,  a  moiety  of  a  tract  in  the 
county  of  Caroline,  a  number  of  slaves  by  name,  with 
their  future  increase ;  horses,  mules,  cattle,  sheep,  hogs, 
waggons,  carts,  all  his  plantation  utensils  of  every  de- 
scription ;  all  his  household  and  kitchen  furniture,  in- 
cluding a  clock ;  his  whole  crop  of  tobacco,  corn,  fod- 
der, shucks,  straw  and  hay ;  also  five  shares  of  Louisa 
railroad  stock ;  blacksmith  tools,  two  stills,  a  carriage, 
his  interest  in  the  life  estate  of  Mrs.  Sarah  Ashley  in  a 
tract  of  land  called  Ashley's,  and  all  debts  then  due,  or 
which  might  thereafter  become  due  to  him,  either  by 
bond,  bill,  note  or  account,  in  trust  that  said  Dickinson 
and  wife  should  be  permitted  to  remain  in  possession 
of  the  property  until  default  should  be  made  in  the 
payment  of  the  said  sum  of  10,175  dollars  25  cents, 
with  the  interest  thereon  accruing,  in  whole  or  in  part; 
and  then  upon  the  further  trust  that  the  trustees,  or 
either  of  them,  should,  whenever  they  or  either  of 
them  might  think  best  for  the  interest  of  the  parties, 
or  the  said  George  JS.  Clough,  his  heirs  or  assigns, 
might  direct,  proceed  to  sell  the  said  property,  or  so 
much  thereof  as  might  be  necessary  to  pay  off  the  said 
sum  of  10,175  dollars  25  cents,  and  interest,  for  cash, 
upon  thirty  days  notice  in  one  of  the  newspapers  in 
Richmond  and  in  the  neighborhood  of  such  sale  ;  and 
out  of  the  proceeds  of  such  sale  should,  after  paying 
the  expenses  thereof,  pay  to  the  said  George  N.  Clough 
the  aforesaid  sum  of  10,175  dollars  25  cents,  with  the 
interest  thereon  accruing;    and  the    balance,  if   any. 
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1850.     should  pay  to  the  said  Dickinson,  his  heirs  or  assigns. 
^^^     This  deed  was  signed  by  Dickinson  and  wife  and  the 


•  trustees,  and  was  duly  admitted  to  record  in  the  clerk's 

^     office  of  the  County  court  of  Hanover,  as  to  Dickinson 

rjr^-       and  wife,  on  the  15th  of  November  1842.     On  a  part 

son.     of  the  property  embraced  in  this  deed  a  previous  deed 

of  trust  had  been  executed  to  secure  a  debt  due  to 

William  Hancock. 

On  the  10th  of  December  1842  Dickinson  confessed 
judgments  in  six  several  actions  at  law  depending 
against  him  in  the  Circuit  court  of  Hanover  county, 
and  being  prayed  in  custody  he  took  the  benefit  of  the 
act  for  the  relief  of  insolvent  debtors,  and  was  dis- 
charged. His  schedule  then  delivered  referred  to  his 
interest  in  two  deeds  of  trust  from  John  Clough,  sr., 
dated  in  November  1819  and  September  1822;  and 
also  all  the  property  mentioned  in  two  deeds  of  trust 
from  himself  and  wife,  one  for  the  benefit  of  William 
Hancock  and  the  other  for  the  benefit  of  George  N. 
Clough,  subject  to  any  liens  created  by  said  deeds; 
and  he  said  that  he  had  no  other  property,  real  or  per- 
sonal. 

In  February  1843  the  sheriff  of  Hanover  offered  the 
said  schedule  at  public  auction  for  cash,  when  it  was 
purchased  by  Charles  Thompson  for  300  dollars ;  and. 
the  sheriff  executed  a  paper  bearing  date  the  28th  of 
February,  which  was  intended  to  be  a  deed,  and  was 
acknowledged  and  admitted  to  record  as  a  deed,  con- 
veying the  said  schedule  to  Thompson :  the  paper 
was,  however,  without  a  seal. 

About  the  time  of  the  sale  of  the  schedule  by  the 
sheriff,  the  trustees  in  the  deed  of  the  7th  of  Novem- 
ber 1842,  advertised  the  property  thereby  conveyed  to 
them  for  sale;  and  then  Charles  Thompson  filed  a  bill 
in  the  Circuit  court  of  Hanover  to  enjoin  the  sale.  In 
his  bill,  after  stating  the  foregoing  facts,  he  charged 
that  the  deed  executed  to  secure  the  sum  of  10,175 
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dollars  25  cents  to  George  N.  Clough  was  fraudulent  1850. 
and  void,  and  intended  exclusively  to  cheat  the  ere-  xerm. 
ditors  of  Dickinson,  by  putting  his  property  beyond- 


their  reach,  as  he  supposed,  until  he  could  first  take  the      &c. 
oath  of  insolvency,  and  then  obtain  the  benefit  of  the  rpu^* 
bankrupt  law,  for  which  he  was,  at  the  time  of  the      son. 
filing  of  the  plaintiff''8  bill,  an  applicant.     That  the 
plaintiif  would  be  able  to  prove  from  the  admissions  of 
Clough,  that  Dickinson  owed  him  nothing,  and  that  in 
feet  Clough  never  did  lend,  and  never  was  able  to  lend 
to  Dickinson,  or  otherwise  fairly  become  his  creditor 
for,  ten  thousand  dollars.     That  Dickinson,  who  was 
the  brother-in-law  of  Clough,  had  been  permitted  to 
use  and  consume  the  perishable  property  conveyed  in 
the  deed,  and  to  remove  the  tobacco  to  Richmond,  and 
sell  it  as  his  own  and  for  his  own  use  and  benefit. 

Clough,  Dickinson  and  the  trustees  were  made  de- 
fendants, and  Clough  and  Dickinson  were  called  upon 
to  disclose  how,  when  and  where  the  pretended  debt  of 
10,175  dollars  25  cents  was  contracted  ;  whether  it  was 
by  a  loan  of  money,  or  for  the  purchase  of  property ; 
if  a  loan  of  money,  whether  it  was  lent  at  one  time  or 
at  diflerent  times;  if  at  one  time  when  and  where,  and 
in  wh«at  kind  of  money  and  in  whose  presence ;  if  at 
diflerent  times  to  exhibit  the  account  of  it ;  and  that 
Clough  should  be  required  to  exhibit  the  evidence,  if 
he  had  any,  of  the  said  debt,  and  especially  the  single 
bill  recited  in  the  conveyance. 

The  prayer  of  the  bill  was,  that  the  trustees  should 
be  enjoined  from  selling  the  property,  or  any  part 
thereof,  without  the  order  of  the  court;  and  that  the 
sherifl  should  be  directed  to  take  possession  of  the 
personal  property  conveyed  by  the  deed  and  in  the 
possession  of  Dickinson,  and  to  sell  the  perishable  part 
thereof,  unless  the  defendants,  or  one  of  them,  would 
enter  into  bond  in  adequate  sum,  to  be  fixed  by  the 
Court,  with  ample  security,  with  condition  to  have 
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1850.     the  property  forthcoming  to  answer  the  decree  of  the 
Term,    ^ourt,  and  to  account  for  the  hires  and  increase  thereof. 


■  That  the  conveyance  of  the  7th  of  November  1842, 
&c.      might  be  declared  null  and  void,  and  the  property 
r^-       thereby  conveyed  delivered  up  to  the  plaintiff;  and  for 
son.     general  relief. 

The  injunction  was  granted ;  and  it  was  ordered  that 
unless  the  defendants,  or  some  one  or  more  of  them, 
should^  execute  a  bond  with  sufficient  security  payable 
to  the  plaintiff,  in  the  penalty  of  4000  dollars,  with 
condition  to  have  all  the  personal  property,  or  the  pro- 
ceeds thereof,  forthcoming  to  answer  the  future  order 
of  the  Court,  the  officer  who  might  execute  the  process 
was  directed  to  take  all  said  personal  property  into  his 
possession,  to  hire  out  the  slaves  for  the  balance  ot  the 
year,  and  to  make  sale  of  the  residue  of  said  personal 
property  on  a  credit  of  nine  months,  taking  from  the 
purchasers  bonds,  with  good  security;  and  to  make 
report  of  his  proceedings  under  the  order.  If  the  de- 
fendants should  execute  the  bond  required  of  thera, 
they  were  to  be  at  liberty  to  sell  the  said  personal  pro- 
perty, and  the  officer  was  authorized  to  take  and  to 
judge  of  the  sufficiency  of  the  security. 

Under  this  order,  the  defendants  having  declined  to 
execute  the  bond  thereby  required,  the  sheriff  took 
possession  of  the  personal  property  as  directed,  and 
hired  out  the  slaves  and  sold  the  remainder. 

Clough  and  Dickinson  tiled  their  separate  answers  to 
the  bill.  They  both  deny  that  the  deed  was  fraudu- 
lent; and  allege  that  it  was  executed  to  secure  a  bona 
fide  debt  due  from  Dickinson  to  Clough.  Clough  said 
that  the  debt  secured  by  the  deed  was  for  money  lent 
by  Clough  to  Dickinson,  not  at  one  time  but  at  various 
times,  commencing  as  far  back  as  1822;  that  when 
such  loans  were  made  acknowledgments  thereof  were 
taken,  in  which  the  interest  reserved  was  added. 
That  these  loans  were  repeated  from  time  to  time, 
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down  to  the  date  of  the  deed  of  trust  and  single  bill     1850. 
therein  mentioned.     That  the  evidences  of  the  deal-    xerm. 
ings  between  the  parties,  except  the  single  bill,  were  — — -- 
not  in  his  possession,  but  were  surrendered  from  time      &c. 
to  time  to  Dickinson.     That  he  kept  no  account  of  ^,  ^* 
the  several  sums  lent,  and  of  the  interest  thereon,  and     son. 
could  exhibit  none.     He  denied  that  he  had  ever  ad- 
mitted since  1822,  that  Dickinson  was  not  indebted  to 
hira,  or  that  Dickinson  had  been  suttered  to  waste  any 
of  the  property  conveyed  by  said  deed,  and  said  that 
some  wheat  and  tobacco  sold  by  Dickinson  after  the 
trust  was  made,  was  sold  on  account  of  Clough,  and 
for  which  he  was  ready  to  account. 

Dickinson's  answer  was  substantially  the  same. 

The  testimony  in  the  cause  related  to  the  admission 
by  Clough  that  Dickinson  was  not  indebted  to  him ; 
to  the  declarations  by  Dickinson  after  the  making  of 
the  deed,  and  in  the  absence  of  Clough,  that  he  was 
not  indebted  to  Clough ;  but  especially  to  the  ability 
of  Clough  to  make  advances  to  Dickinson  to  the 
amount  of  10,000  dollars.  On  this  point  several  wit. 
nesses  expressed  the  opinion  that  he  could  nOt  have 
made  the  advances  unless  he  was  possessed  of  resources 
of  which  they  had  not  heard.  To  the  evidence  of  the 
declarations  of  Dickinson,  and  to  the  opinions  of  the 
other  witnesses,  Clough  excepted,  and  introduced  testi- 
mony to  show  his  ability  to  make  the  advances. 

When  the  cause  came  on  to  be  heard,  the  Court  be- 
low overruled  the  exceptions  to  the  depositions,  and 
made  a  decree  wholly  setting  aside  the  deed  of  the  7th 
of  November  1842,  as  fraudulent  and  void,  and  con- 
firming the  plaintiff's  title  to  the  property  thereby  con- 
veyed, under  his  purchase  of  the  schedule  and  convey- 
ance to  him  by  the  sheriff,  subject,  however,  to  Mrs. 
Dickinson's  right  of  dower  in  the  land;  and  the  sheriff 
was  directed  to  transfer  to  him  the  personal  property  in 
his  possession,  and  account  with  him  for  the  proceeds 
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1850.     of  such  as  had  been  sold,  and  for  the  net  hires  of  the 
Term,    s^^^^s.     From  this  decree  Clough  and  Dickinson  ap- 
—- plied  to  this  Courf  for  an  appeal,  which  was  allowed. 

&c. 
^v ^-  jR.  T.  Daniel  and  Patton  for  the  appellants, 

son.         Lyons  and  Scott  for  the  appellee. 

Allen,  J.  delivered  the  opinion  of  the  court. 

The  Court  is  of  opinion,  that  the  deed  of  trust  exe- 
cuted by  John  C.  Dickinson  and  Martha  his  wife,  on 
the  7th  day  of  November  1842,  to  William  T.  Dickin- 
son, Burwell  B.  Dickinson  and  Leonard  J.  Clough,  for 
the  benefit  of  George  X.  Clough,  was  made  with  intent 
to  defraud  the  creditors  of  said  John  C.  Dickinson,  and 
as  against  such  creditors  is  fraudulent  and  void ;  but 
that  the  same  was  good  as  between  the  parties  thereto ; 
and  therefore,  the  decree  of  the  Circuit  court  was  erro- 
neous in  wholly  setting  aside  and  vacating  the  said  deed. 
The  court  is  further  of  opinion,  that  under  the  act  of 
assemblj^  concerning  executions,  and  for  the  relief  of 
insolvent  debtors,  1  Rev.  Code,  p.  524,  all  the  property 
and  rights  of  the  insolvent  debtor  are  vested  in  the  she- 
riff*, who  as  representing  the  creditor,  is  entitled  to  as- 
sert the  legal  and  equitable  rights  of  the  creditor,  and 
to  set  aside  fraudulent  conveyances  of  the  insolvent, 
and  recover  the  property  for  the  benefit  of  the  creditor. 

The  court  is  therefore  of  opinion,  that  although  the 
said  John  C.  Dickinson,  in  the  schedule  subscribed  and 
delivered  by  him,  surrendered  his  equity  of  redemption 
only,  in  the  real  and  personal  estate  described  in  the 
deeds  of  trust,  in  the  schedule  referred  to,  subject  to  any 
lien  created  by  said  deeds,  the  sheriflT  claiming  under 
the  law,  which  for  the  benefit  of  the  creditor  vested  in 
him  all  the  property  of  the  insolvent,  had  the  right  in  a 
proper  proceeding,  to  impeach  said  deeds  or  either  of 
them,  and  set  them  aside  as  against  the  creditor,  if  made 
with  intent  to  defraud  the  creditor. 
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The  Court  is  farther  of  opinion,  that  as  the  law  does  1850. 

not  permit  a  sale  of  the  goods,  chattels  or  estates  be-  xeraa. 
longing  to  the   debtor,  and  in  the*  possession  of  any 


Other  person,  until  the  same  shall  have  been  recovered  &c. 
in  the  mode  prescribed ;  so  neither  is  the  sheriff,  who  is  ^j^^* 
a  trustee  for  all  interested  in  the  estate,  justified  in  sel-  son. 
ling  the  interest  of  the  debtor  in  the  estate  surrendered 
by  the  schedule  or  vested  by  law  in  the  sheriff,  when 
owing  to  alleged  incumbrances,  the  validity  of  which 
is  controverted,  or  the  extent  thereof  unascertained  and 
uncertain,  the  property  is  not  in  a  condition  to  be  dis- 
posed of  for  its  fair  value.  The  Court  is  further  of  opi- 
nion, that  as  by  the  deed  of  trust  of  the  7th  November 
1842,  for  the  benefit  of  said  George  N.  Clough,  portions 
of  the  property  thereby  conveyed,  are  described  as  be- 
ing situated  in  the  counties  of  Caroline  and  Spotsylva- 
nia, the  interest  of  the  debtor  in  such  property  vested 
in  the  sheriffs  of  those  counties  respectively ;  and  a  sale 
made  thereof  by  the  sheriff  of  Hanover,  was  without 
authority  and  void ;  and  as  by  the  said  deed  all  the  per- 
sonal estate  of  said  debtor  was  conveyed,  including 
amongst  other  things,  all  debts  then  due,  or  which 
might  become  due  to  him,  such  chases  in  action  were 
not  the  proper  subjects  of  sale;  and  as  it  does  not  ap- 
pear that  the  sheriff  was  in  possession  of  the  slaves  or 
other  personal  property,  or  that  the  same  was  in  such  a 
condition  that  he  could  have  taken  possession  thereof, 
without  any  process,  it  would  not  have  been  competent 
for  the  sheriff  to  have  made  a  valid  sale  thereof  so  as 
to  vest  in  the  purchaser  the  legal  title. 

The  Court  is  further  of  opinion,  that  where,  as  in 
this  case,  a  variety  of  property  was  embraced  in  the 
schedule;  a  sale,  not  of  the  property  specifically,  but  ot 
the  schedule  itself,  would  be  a  violation  of  duty  on  the 
part  of  the  sherift;  and  the  purchaser  at  such  a  sale,  if 
he  acquired  the  legal  title,  would,  in  a  Court  of  equity, 

Vol.  VII.— 3 


Digitized  by  VjOOQIC 


84  COURT   OF   APPEALS    OF   VIRGINIA. 

1850.     be  treated  as  a  trustee  for  the  benefit  of  those  interes- 

April 
Term. 


ted. 

But  it  appearing'  in  this  ease,  that  no  regular  convey- 
&c.  anee  has  been  made  by  the  sheriff,  the  paper  executed 
Thoinp-  ^y  ^™  dated  the  28th  February  1843,  not  being  under 
son.  seal,  no  title  to  the  real  estate  contained  in  the  schedule 
has  passed  to  the  purchaser,  and  the  title  of  the  insol- 
vent is  still  vested  in  the  sheriffs  of  the  counties  where 
such  property  shall  lie  or  be  found.  The  Court  is  there- 
fore of  opinion,  that  the  decree  of  the  Circuit  court  was 
also  erroneous  in  holding  that  all  the  title  of  the  said 
John  C.  Dickinson  to  the  property  conveyed  by  the 
deed  of  trust  of  the  7th  of  November  1842,  passed  to 
the  appellee,  Charles  Thompson,  and  in  directing  his 
title  to  be  quieted,  and  declaring  the  same  to  be  com- 
plete ;  and  in  decreeing  that  the  sheriff*  should  deliver 
over  to  him,  the  slaves  and  other  personal  property,  and 
pay  over  to  him  the  net  amount  of  all  hires  of  the 
slaves,  and  all  money  arising  from  the  sale  of  the  per- 
ishable property. 

The  Court  is  further  of  opinion,  that  said  Circuit 
court,  instead  of  proceeding  to  render  any  decree,  should 
have  required  the  appellee  to  amend  his  bill,  and  make, 
as  defendants  to  the  suit,  the  sheriffs  of  Hanover,  Caro- 
line and  Spotsylvania  counties,  the  creditors  of  said 
John  C.  Dickinson  and  the  persons  interested  in  the 
deeds  of  trust  in  the  schedule  referred  to.  And  the  par- 
ties being  regularly  before  the  Court,  there  should  have 
been  a  decree  for  the  sale  of  the  property  belonging  to 
the  debtor,  and  vested  in  the  sheriffs  aforesaid;  and 
from  the  proceeds  arising  from  the  sale  of  the  property 
embraced  in  the  deed  for  the  benefit  of  William  Han- 
cock, the  amount  of  his  debt  should  have  been  dis- 
charged; the  validity  of  the  deed  for  his  benefit  not  be- 
ing impeached ;  and  the  balance,  if  any,  arising  from 
the  sale  of  the  property  in  said  deed  described,  toge- 
ther with  the  proceeds  arising  from  the  sale  of  the  pro- 
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perty  described  in  the  deed  for  the  benefit  of  said     1850. 
George  N.  Clough,  or  arising  froni  the  hires,  rents  or    xenn. 
profits  thereof,  should  have  been  applied  to  the  repay-  — — — 
ment  of  the  sum  of  300  dollars  paid  by  the  appellee  to      ^^c, 
the  sherift*  at  the  sale  of  the  schedule,  with  interest  j^^^p^ 
from  the  time  of  such  payment,  in  the  first  place,  then      son. 
payment  of  the  creditors  of  the  said  John  C.  Dickinson 
according  to  their  legal  priorities ;  and  after  satisfying 
the  claims  aforesaid,  the  residue,  if  any,  should  have 
been  decreed  to  be  paid  over  to  the  said  George  N. 
Clough. 

It  is  therefore  ordered  and  adjudged,  that  said  decree 
be  wholly  reversed  and  annulled — that  the  injunction 
be  reinstated,  with  costs  to  the  appellants,  and  the 
cause  remanded,  with  instructions  to  direct  new  parties 
to  be  made,  and  for  further  proceedings,  according  to 
the  principles  above  declared,  in  order  to  a  final  decree. 
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1850.  Fairfax  i*.  Fairfax's  ex'or. 

April 


Term. 


May  11th. 

1.  To  the  judgment  of  a  County  court  refusing  to  permit  a  person 
named  as  executor  in  a  will,  to  qualify  as  such  without  giving 
security,  an  appeal  demandable  as  of  right,  lies  to  the  Circuit 
court. 

2.  A  testator  appointed  his  wife  and  son  executrix  and  executor 
of  his  will ;  and  expressing  his  confidence  in  them,  directed  that 
they  should  be  permitted  to  qualify  without  giving  security. 
Some  years  afterwards,  he  added  a  codicil,  by  which  he  says :  "  I 
further  appoint  J.  H.  ex' or  to  the  within  will,  with  my  wife  and 
son.  Held  :  J.  H.  is  not  entitled  to  qualify  without  giving  se- 
curity.* 

3.  Qr  JERE :  If  in  such  case  parol  testimony  is  admissible  to  shew 
the  intention  of  the  testator. 

Henry  Fairfax,  of  Prince  William  county,  made  his 
will,  by  which,  after  giving  small  legacies  to  several  oi 
his  children,  he  gave  the  residue  of  his  estate  to  his 
wife  for  her  life,  and  at  her  death,  to  his  son  John  Wal- 
ter and  his  daughter  Martha  Lindsay,  for  their  lives, 
with  remainder  to  their  children,  and  cross  remainders 
over.  Among  the  legacies  given,  was  one  to  his  daugh- 
ter Sarah  Ann,  the  wife  of  Dr.  James  Hunter,  of  Fair- 
fax county,  of  300  dollars  j)er  annum^  for  her  own  pri- 

*Supp.  Rev.  Code,  ch.  158,  ?  2,  p.  216.  **But  where  any  tes- 
tator or  testatrix  shall  leave  visible  estate,  more  than  sufficient 
to  pay  all  his  or  her  debts,  and  by  his  will  shall  direct,  that  his  or 
her  executors  shall  not  be  obliged  to  give  security,  in  that  case,  no 
security  shall  be  required,  unless  the  Court  shall  see  cause,  from 
their  own  knowledge,  or  the  suggestions  of  creditors  or  legatees,  to 
suspect  the  executors  of  fraud  ;  or  that  the  personal,  as  well  as  the 
real  estate,  by  the  said  will  devised  to  be  sold,  when  the  same  nuiy 
be  subjected  to  the  payment  of  debts,  will  not  be  sutiicient  to  dis- 
charge all  the  debts,  and  shall  require  security,  when  the  same 
shall  l)e  given  before  a  certificate  shall  be  granted,  notwithstanding 
any  directions  to  the  contrar>'  in  the  will." 
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Tate  use  during  her  life,  aud  a  negro  girl,  Mary;  and  af-  1850. 

ter  her  death,  the  negro  girl  with  her  increase  was  to  xe^. 
go  to  Mrs.  Hunter's  children,  if  she  had  any,  and  if  she 


Fciirfftx 
died  without  children,  to  the  children  of  the  testator's       v. 

daughter  Elizabeth.  ^t^o^^^ 

The  last  clause  of  his  will  was  as  follows: 

"I  hereby  nominate  and  appoint  my  wife  Elizabeth 
and  my  son  John  Walter  executrix  and  executor;  John 
to  qualify  at  the  age  of  twenty-one  years.  And  I  ap- 
point Benjamin  Johnson  my  trustee ;  and  in  case  of  the 
death  of  the  said  Benjamin  Johnson,  I  appoint  John  P. 
Philips  of  Fauquier  county,  in  his  place,  trustee  of  this 
my  last  will  and  testament.  And  I  hereby  desire  that 
as  I  have  implicit  confidence  in  them,  and  in  their  pru- 
dence, and  in  my  trustee's  honesty,  and  the  estate  ow- 
ing nothing  more  than  there  is  ample  provision  made 
by  me  to  pay  off,  and  for  all  legacies  that  I  have  given, 
by  interest  on  stocks  that  will  be  coming  in  every  year, 
to  pay  them  off,  that  no  security  shall  be  required  from 
thera ;  but  if  my  said  wife  shall  marry  again,  then  I  di- 
rect that  she  shall  give  sufficient  security  for  the  true 
performance  of  the  trusts  appertaining  thereto  accord- 
ing." 

This  will  bears  date  the  2l6t  of  September  1840; 
and  there  was  added  to  it  the  following  codicil : 

"I  further  appoint  Dr.  James  Hunter,  of  Fairfax 
county,  executor  to  the  within  will,  with  my  wife  and 
son  John."  This  codicil  bears  date  the  22d  of  Sep- 
tember 1846. 

This  paper  was  offered  for  probat  in  the  County  court 
of  Prince  William,  in  November  1847 ;  and  there  being 
no  subscribing  witnesses  thereto,  it  was  admitted  to 
probat  upon  proof  that  it  was  wholly  in  the  handwri- 
ting of  the  testator. 

At  the  June  term  1848,  of  the  County  court  of 
Prince  William,  James  Hunter,  one  of  the  executors 
named  in  the  Codicil  of  the  will,  moved  the  Court  to 
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1850.  permit  him  to  qualify  as  executor  of  the  said  will  with- 
Term.  ^^^  S^^^^^g  security.  This  motion  was  opposed  by  John 
W.  Fairfax,  by  his  guardian  ad  Ktetn^  and  by  Martha 


V.  L.  Fairfax,  and  Benjamin  Johnson  the  trustee ;  and  the 
^ex^r^^^  Court  being  of  opinion  that  the  said  James  Hunter 
ought  not  to  be  permitted  to  qualify  as  executor  as 
aforesaid  without  giving  bond  and  security  conditioned 
as  the  law  directs,  overruled  and  rejected  the  motion, 
and  refused  to  pernjit  him  to  qualify  unless  he  would 
give  bond  with  sufficient  security  according  to  law. 
And  frcfm  this  opinion  and  judgment  of  the  Court, 
Hunter  took  an  appeal  to  the  Circuit  Court  of  Prince 
William. 

The  case  came  on  to  be  heard  in  the  Circuit  court  of 
Prince  William  in  October  1848,  when  in  addition  to 
the  transcript  of  the  record  of  the  cause  from  the 
County  court,  the  appellant  Hunter  introduced  several 
witnesses,  by  whom  the  following  facts  were  proved,  viz : 
The  testator's  estate  was  estimated  at  one  hundred  and 
seventy-five  or  two  hundred  thousand  dollars,,  of  which 
*  the  personal  estate  amounted  to  120,000  dollars;  and  he 
owed  few  or  no  debts.  His  wife  had  been  fluttering 
from  an  attack  of  parwlysis  for  three  or  four  years  before 
his  death,  and  died  about  a  mouth  after  he  did,  between 
fifty  and  sixty  years  of  age.  The  testator's  son  John 
was,  at  the  death  of  his  father,  a  minor,  but  would  at- 
tain twenty-one  years  of  age  in  June  1849.  Dr.  Hun- 
ter married  the  testator's  daus^hter,  Sarah  Ann,  in  1838. 
When  the  will  was  written  in  September  1840,  he  and 
the  testator  were  not  on  friendly  terms,  and  they  did 
not  visit.  Afterwards,  on  the  illness  of  John  Walter 
Fairfax,  Dr.  Hunter  was  sent  for,  and  attended  him; 
and  subsequently,  attended  the  daughter  Martha  and 
Mrs.  Fairfax.  John,  after  his  recovery,  studied  medi- 
cine with  Hunter,  and  lived  in  his  family.  Dr.  Hunter 
was  represented  by  the  witnesses,  as  highly  respectable, 
and  much  esteemed  in  the  county  of  Fairfax,  where  he 
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resided;  and  prudent  in  the  management  of  his  affairs.  1850. 

His  circumstances  were  limited;  his  property  being  es-  xerm. 
timated  at  between  five  and  seven  thousand  dollars; 


but  he  was  entirely  unembarrassed  in  his  circumstances.       v. 
The  witnesses  expressed  the  opinion,  that  he  would  not  ^^^^^'^ 
be  able  to  give  the  security  necessary  to  be  js^iven  by  an 
executor  of  the  testator. 

The  Circuit  court  held,  that  by  the  true  construction 
of  the  will  and  codicil  of  the  testator,  taken  in  connex- 
ion with  the  facts  proved  by  the  witnesses,  the  testator 
intended  that  the  appellant.  Hunter,  should  act  as  his 
executor  in  like  manner,  and  on  like  terms  as  his  wite 
and  son,  who  were  appointed  executor  and  executrix, 
and  were  to  qualify  as  such  without  giving  security. 
The  judgment  of  the  County  court  was,  therefore,  re- 
versed and  annulled  with  costs;  and  the  cause  was  re- 
manded to  said  Court  with  instructions  to  permit  Hun- 
ter to  qualify  as  executor  upon  his  executing  his  bond, 
without  sureties,  in  such  sum  as  should  be  fixed  by  the 
Court,  with  the  usual  condition.  From  this  judgment, 
John  W.  Fairfax  applied  for,  and  obtained  an  appeal 
to  this  Court. 

Jahn  M.  PaU(m,jr.,  for  the  appellant. 

The  act  Supp.  Rev.  Code,  ch.  158  §  1,  p.  215,  in  re- 
lation to  the  qualification  of  executors,  directs  that  they 
shall  give  bond  and  security  with  condition  for  the 
fiiithful  performance  of  their  duties.  To  this  general 
provision,  the  statute  makes  but  one  exception ;  and 
that  is  where  the  testator  directs  that  the  executor  shall 
qualify  without  giving  security,  and  the  security  of  cre- 
ditors and  legatees  does  not,  in  the  opinion  of  the  Court, 
render  security  necessary.  This  act,  too,  provides  that 
in  determining  whether  security  is  necessary,  the  Court 
may  act  on  its  own  knowledge.  The  act  thus  gives 
the  rule  and  the  exception ;  and  the  party  who  claims 
the  benefit  of  the  exception  must  bring  himself  clearly 
within  it. 
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1850.  Let  US  look,  then,  first  to  the  will,  to  see  whether  the 
Term,  app^ll^^^j  Hunter,  is  within  the  exception.  The  will 
—  provides  distinctly,  that  the  testator's  wife  and  son  shall 
V.  qualify  as  executrix  and  executor  without  giving  secu- 
Fairfax's  j.j^y.  ^^^^j  grates  the  grounds  on  which  he  makes  that 
provision;  his  confidence  in  .them.  The  codicil  cer- 
tainly does  not  in  terms  direct  that  Hunter  shall  qualify 
without  giving  security.  The  whole  foundation  of  the 
argument  in  his  favour,  is  the  single  word  "with." 
The  testator  appoints  Hunter  executor  of  his  will  wUh 
his  wife  and  son.  The  word  is  in  common  use,  and 
invariably  means  "  together,"  "  in  company."  Give  it 
that  meaning  here,  and  there  is  no  want  of  sense  in  the 
sentence ;  nor  is  it  inoperative.  Hunter  will  be  a  joint 
executor  with  the  wife  and  son.  But  to  give  the  codi- 
cil the  effect  of  dispensing  with  security  on  the  part  of 
Hunter,  the  sense  of  the  word  is  not  to  be  changed,  but 
other  words  must  be  interpolated ;  and  the  codicil  must 
be  read  as  if  the  words  "  on  the  same  terms  "  preceded 
"  with."  It  is  true  that,  to  give  meaning  to  a  sentence 
which  has  none,  or  to  effectuate  the  obvious  intent  of 
the  testator  as  manifested  by  other  parts  of  his  will, 
words  will  be  interpolated;  yet  I  submit,  that  no  au- 
thority can  be  found  for  thus  amending  a  sentence, 
which,  of  itself,  expresses  a  plaii^  sensible,  operative 
meaning,  for  the  purpose  of  giving  to  the  testator  an 
intent  which  is  nowhere  else  discoverable  in  his  will. 
And  this  is  still  less  excusable  when,  as  we  see,  the  tes- 
tator was  fully  informed  of  the  necessity  of  expresdng 
the  intention  if  he  entertained  it,  and  he  knew  well 
how  to  do  it. 

If,  then,  the  will  and  codicil  do  Tjot  sustain  the  pre- 
tension of  the  appellee,  is  it  aided  by  the  parol  evi- 
dence ?  I  shall  not  enter  into  any  minute  examination 
of  that  evidence.  It  certainly  has  no  direct  bearing 
upon  the  question  in  issue  ;  and  the  only  use  which  can' 
be  made  of  it  is  as  a  foundation  for  the  inferences  that 
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the  testator  must  have  known  that  Hunter  could  not  1850. 

give  the  necessary  security ;  and  that  he  was  deserving  xem. 
of  the  testator's   confidence.     But   the  last  inference 


conflicts  with  the  first.  If  he  was  entitled  to  the  con-  v. 
fidence  of  the  testator,  the  testator  might  well  believe  ^^^^*^ 
that  he  so  possessed  the  confidence  of  others  that  he 
woold  find  no  difficulty  in  giving  the  necessary  secu- 
rity. But  I  submit  that  such  inferences  are  much  too 
vague  and  unsatisfactory  to  be  adopted  as  the  basis  of 
the  Court's  action;  especially  on  a  subject  which  the 
legislature  has  guarded  with  so  much  anxious  care. 

But  if  the  parol  testimony  was  as  strong  in  favour 
of  the  pretension  of  the  appellee  as  he  could  desire,  I 
submit  it  could  have  no  influence  upon  the  judgment 
of  the  Court ;  because  it  was  improperly  admitted  in 
evidence.  The  principle  is  too  well  settled  upon  au- 
thority to  be  now  a  subject  of  discussion,  that  parol 
evidenc3  is  only  admissible  to  explain  a  latent  ambigu- 
ity, such  as  the  person  or  thing  intended,  or  the  cir- 
cumstances of  the  testator  at  the  time  the  will  was 
made.  Here,  there  is  no  latent  ambiguity  in  this  codi- 
cil; and  the  testimony  has  no  relation  to  the  circum- 
stances of  the  testator  when  the  codicil  was  written.  I 
refer  the  Court  for  the  law  on  this  subject,  to  Jarm.  on 
Wills  349,  382;  1  Greenl.  Ev.  410,  note  415,  418,  419; 
PuUer^s  ex^or  v.  Puller,  3  Rand.  88 ;  Miars  v.  Bedgood, 
9 Leigh  361,  368,  373;  2  Lomax  Ex'ors  11. 

I  submit,  in  conclusion,  that  the  Circuit  court  had  no 
authority  to  revise  the  judgment  of  the  County  court. 
The  act  which  has  been  before  cited,  provides  that  the 
probat  Court  may  act  upon  its  own  knowledge  in  refu- 
sing to  permit  an  executor  to  qualify  without  giving  se- 
curity, where  the  testator  has  dispensed  with  it.  There 
fore,  even  if  the  testator  had  directed  that  Hunter 
should  be  permitted  to  qualify  without  giving  security, 
it  was  competent  for  the  County  court  to  refuse  the  per- 
mission ;  and  that  upon  grounds  derived  from  their  own 
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1850.     knowledge.     In  this  case,  the  ground  of  the  refusal  is 

Temi.    ^^^  stated  upon  the  record  ;  and  as  it  is  the  judgment 

— T-; —  of  a  Court  having  jurisdiction  of  the  subject,  that  judg- 

V.       ment  will  be  presumed  to  be  right. 
Fairfax's 
ex' or.  • 

Robinson^  for  the  appellee. 

The  statute  gives  the  absolute  right  of  appeal  in  such 
cases  as  this  from  the  County  to  the  Circuit  court. 
The  case  goes  up  precisely  as  it  was  in  the  County  court ; 
and  the  Circuit  court  may  pass  upon  all  matters  of  law 
and  fact  involved  in  the  cause.  It  is  against  all  the 
analogies  of  the  law,  to  suppose  that  it  is  intended  the 
judgment  of  the  County  court  shall  be  final.  At  least 
in  such  cases,  the  record  should  shew  that  the  grounds 
of  the  judgment  were  such  as  cannot  be  reviewed  by 
the  appellate  tribunal. 

There  is  no  question  that  the  statute  does  authorize 
a  testator  to  direct  that  his  executor  shall  qualify  with- 
out giving  security.  And  if  this  testator  has  so  direc- 
ted, then  there  is  just  as  little  question  that  under  the 
facts  of  this  case,  the  executor  should  have  been  per- 
mitted to  qualify  without  security :  the  estate  is  ample; 
the  executor,  Hunter,  is  a  man  of  high  character,  and 
no  fraud  in  him,  or  danger  to  creditors  or  legatees,  is 
suggested  on  the  record. 

There  is  no  doubt  either,  that  the  testator  directs 
that  his  widow  and  son  shall  be  permitted  to  qualify 
without  giving  security.  Now  the  statute  obviously 
contemplates  a  general  authority  by  the  testator  to  his 
executors  to  qualify  without  security.  The  testator 
may  possibly  make  a  distinction  between  the  executors; 
but  this  is  not  to  be  presumed,  and  is  not  probable. 

The  office  of  a  codicil  is  not  to  set  aside  the  will,  but 
to  vary  or  explain  it;  and  the  will  is  not  to  be  disturbed 
further  than  is  absolutely  necessary  to  carry  into  effect 
the  provisions  of  the  codicil.  Jarm.  on  Wills  160. 
When  the  will  of  Henry  Fairfax  was  made,  his  wife 
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and  son  were  appointed  executrix  and  executor  thereof.  1850. 
Afterwards,  by  a  codicil,  the  testator  appointed  Hunter  Tem. 
an  executor  with  his  wife  and  son.     This  provision  of - 


the  codicil  is  to  be  read  as  if  it  was  introduced  in  the       v. 
clau!«e  of  the  will  appointing  executors.     Kead  the  two  ^^^f'^ 
clauses  thus  together,  and  without  adding  or  taking 
away  a  word,  it  is  obvious  that  the  provision,  as  to  the 
security,  applies  to  all  the  executors. 

No  case  precisely  like  this  in  its  facts,  is  to  be  found 
in  the  English  books ;  but  it  is  easy  to  find  cases  which 
are  similar  in  principle.  Thus,  in  Jarm.  on  Wills  161, 
the  case  is  given  of  a  devise  to  A,  subject  to  a  rent 
charge  to  B;  and  a  revocation  by  a  codicil,  of  the  de- 
vise to  A,  and  the  devise  thereof  to  another  without 
noticing  the  rent  charge :  And  it  was  held  that  the  se- 
cond devisee  took  the  land  subject  to  the  rent  charge. 
There,  though  nothing  was  said  in  the  codicil  about  the 
rent  charge,  yet  it  was  held  to  exist  as  to  the  new  de- 
vise. So  here,  the  appointment  of  a  new  executor  by 
the  codicil,  is  to  be  considered  as  made  in  pursuance  of 
the  provisions  of  the  will.  So  where  a  legacy  was  gi- 
ven upon  certain  contingencies,  and  by  a  codicil  a  le- 
gacy was  given  "  in  addition,"  it  was  held  to  be  subject 
to  the  same  contingencies.     Jarm.  on  Wills  165. 

In  the  case  before  the  Court  the  word  '^further"  is 
used,  which  is  in  effect  the  same  as  the  words  *'  in  ad- 
dition;" and  if  '*  further"  had  been  substituted  for 
these  words  in  the  case  referred  to,  the  construction  of 
the  clause  would  have  been  the  same.  But  the  words 
"with  my  wife  and  son  "  must  necessarily  be  construed 
to  mean  on  the  same  terms. 

So  where,  by  a  codicil,  a  trustee  was  appointed  in 
place  of  one  named  in  the  will  who  had  a  legacy  fixed 
on  land,  it  was  held  that  the  substituted  trustee  took 
in  the  same  way.  Jarm.  on  Wills  168.  Suppose 
Hunter  had  been  appointed  in  the  place  of  the  testator's 
wife  and  son ;  under  the  principle  of  this  last  case,  the 
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1850.     provision  a^  to  security  would  certainly  apply ;  and  is 
Term.    ^  distinction  to  be  raade  beeanse  he  is  appointed  with 


^^^  them  ? 

T.  This  construction  of  the  cotlicil  is  sustained  by  the 

^^^^"  parol  evidence,  which  goes  strongly  to  shew  that  the 
testator  intended  Hunter  to  qualify  without  giving  secu- 
rity. With  this  intention  he  wrote  the  codicil,  and  did 
not  doubt,  plain  man  as  he  was,  when  he  directed  that 
Hunter  should  quality  with  his  wife  and  eon,  that  he 
would  be  understood  to  say  that  he  should  qualify  in 
the  same  way.  We  see  that  when  he  wanted  to  pro- 
vide that  his  wife  should  give  security  in  the  event  of 
her  marriage,  he  directed  it  in  explicit  terms. 

The  parol  testimony  introduced  in  this  case  is  not 
liable  to  the  objection  made  to  its  competency.  It  is 
not  offered  to  contradict  the  will,  but  to  shew  the  cir- 
cumstances, situation  and  relations  of  the  parties,  so  as 
to  explain  what  the  testator  meant  by  the  words  which 
he  used ;  and  for  this  purpose  it  was  admissible.  Ken- 
non  V.  3r  Roberts,  1  Wash.  96;  Shelton  v.  Shelion, 
Id.  53;  Hamletts  v.  HandeW^  ex'or,  12  Leigh  350; 
Trent  v.  Trent,  Gilm.  174;  Powell  on  Dev.  488-9. 

Whatever  may  be  the  result  in  this  case,  the  appellee 
should  not  be  subjected  to  costs;  they  should  be  paid 
out  ot  the  estate.  Grant  v.  LesUe^  1  Eng.  Ecc).  R. 
373;  Dean  v.  JRassel^  Id.  411,  in  note. 

John  M.  Paftun,  .sr.,  in  reply. 

As  to  the  costs  of  this  Court  there  can  be  no  ques- 
tion, as  the  statute  allows  no  discretion.  This,  too,  is 
the  case  as  to  the  costs  of  the  Circuit  court;  and  as 
to  those  of  the  County  court  they  are  de  minimis. 

The  question  in  this  case  is,  whether  the  executor 
shall  be  permitted  to  qualify  without  giving  security. 
This  is  a  mere  personal  privilege.  The  whole  object 
is  to  get  the  commissions;  for  the  wife  was  dead;  the 
whole  estate  is  given  to  the  son  and  daughter;  the  son 
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would  be  of  age  within  six  months,  and  qualified  as     1850. 
executor  about  the  time  the  appeal  in  the  case  was  al-    Term, 
lowed.    It  is  therefore  a  personal  matter  entirely ;  and  — r^ — 
if  the  appellee  shall  fail  in  his  object,  it  is  entirely  proper       v. 
that  he  shall  pay  the  costs  of  the  proceeding.  ^i^'^r^'* 

But  let  us  come  to  the  consideration  of  the  case. 
First,  then,  Was  the  judgment  of  the  County  court 
open  to  revision  by  the  Circuit*  court  ?  This  is  not  a 
question  about  the  probat  of  a  will,  or  the  right  of  an 
executor  to  qualify;  the  will  has  been  admitted  to  pro- 
bat  without  question,  and  nobody  disputes  the  right  of 
Hunter  to  qualify  as  executor.  If,  therefore,  the  Court 
had  stated  the  ground  of  its  judgment,  it  is  question- 
able whether,  under  the  statute,  there  was  an  absolute 
right  of  appeal.  But  however  that  be,  it  is  clear  that 
where  a  case  is  submitted  to  the  discretion  of  the  jus- 
tices upon  grounds  peculiar  to  themselves,  there  can  be 
no  appeal  from  their  judgment;  especially  when  the 
ground  of  their  judgment  is  not  stated  on  the  record. 
By  the  act  Supp.  Rev.  Code,  p.  216,  §  2,  the  Court  is 
authorized,  when  the  testator  directs  it,  to  allow  an 
executor  to  qualify  without  giving  security,  unless  they 
shall  see  cause  from  their  own  knowledge  or  the  sug- 
gestion of  creditors  or  legatees  to  suspect  fraud.  Sup- 
pose the  order  of  the  Court  had  said,  that  from  their 
own  knowledge^  or  from  the  suggestion  of  creditors  or 
legatees,  they  suspected  fraud ;  would  that  be  a  matter, 
either  of  law  or  f  ict,  that  an  appellate  Court  could  re- 
view? Xot  as  a  matter  of  law,  certainly;  for  the  act 
authorizes  it;  not  of  fact,  because,  from  the  nature  of 
the  case,  it  is  impossible  to  review  it.  Could  you  in- 
terrogate the  Judge  of  the  probat  Court  as  to  the 
grouud  of  his  suspicions;  and  then  consider  whether 
the  ground  is  sufficient  to  warrant  the  suspicion  ? 

If  such  a  judgment,  thus  stating  the  grounds  on 
which  it  is  made,  is  not  examinable  by  an  appellate 
Court,  then  is  not  this  general  judgment  equally  be- 
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1860.  yond  the  review  of  such  a  Court  ?  Every  Court  having 
Term,  jurisdiction  of  a  subject  must  be  presumed  to  have 
•  acted  correctly.     This  has  been  lately  decided  by  this 


Fairfax    ^  .  r^  tt        m 

V.        Court   in    a   very    strong   case.     (Jarpenier  v.    (Jiz^  4 

^^^^'^  Gratt.  270.  Then  the  judgment  of  the  County  court 
in  this  case  must  be  presumed  to  be  correct,  if  there  be 
any  ground  out  of  the  will,  and  resting  in  the  know- 
ledge of  that  Court,  upon  which  it  may  be  sustained. 
It  is  said  that  there  is  no  suggestion  of  fraud.  Why 
v^as  there  not  a  suggestion  that  there  was  no  fraud? 
Here  is  a  judgment;  and  there  is  a  ground  not  nega- 
tived which  will  sustain  the  judgment ;  and  therefore 
it  must  be  sustained. 

Our  law  has  carefully  provided  against  the  dilapida- 
tion of  the  estates  of  cestuis  que  trust  by  trustees. 
The  act  Supp.  Rev.  Code,  p.  115,  §  1,  requires  all  exe- 
cutors to  give  security.  The  second  section  authorizes 
an  exemption  where  the  testator  directs  it,  provided 
creditors  and  legatees  are  not  thereby  endangered* 
The  counsel  on  the  other  side  suggests  that  the  law 
does  not  provide  for  exempting  some  of  the  executors 
without  the  others;  but  he  admits  the  testator  may  do 
this.  He  seems  to  infer  that  where  some  are  exempted^ 
the  others  will  be  considered  as  exempted,  unless  it 
clearly  appears  that  the  testator  did  not  so  intend.  I 
have  referred  to  our  statute  to  shew  that  such  exemp- 
tion should  be  made  by  clear  provision  of  the  will,  and 
not  left  as  a  matter  of  inference  or  doubt.  Here  we 
are  consi^lering  a  case  on  a  will  which  appoints  Hunter 
executor,  without  exempting  him  from  the  obligation 
to  give  security,  and  it  is  argued  that  he  is  exempted 
because  others  are  exempted.  But,  on  the  contrary, 
does  not  the  maxim  apply,  expressio  unius  est  exdusia 
alterius  ? 

Counsel  seems  to  suppose  that  great  aid  to  his  case 
is  derived  from  the  fact  that  the  appointment  of  Hunter 
is  by  a  codicil,  and  that  of  the  other  executors  is  by 


Digitized  by  VjOOQIC 


COURT   OF   APPEALS   OF    VIRGINIA.  47 

the  will.      I  concur   in   the   principle  which  he  has     1850. 


Term. 


stated:  a  codicil  is  only  to  add  to  or  vary  the  will. 
When  it  adds  to  the  will,  each  is  to  be  construed  sepa-  Fairfax 
rately.    When  it  varies  the  will,  they  are  to  be  con-  Fairfax's 
strued  together,  so  as  to  give  full  effect  to  the  codicil;    ^^'^''* 
but  it  is  not  to  disturb  the  will  further  than  is  necessary 
to  give  it  fiill  effect.     Then  what  is  the  eftect  of  this 
codicil?    It  does  not  disturb  the  appointment  of  exe- 
cutors made  by  the  will,  but  only  adds  another.     The 
first  are  exempted  by  the  will  from  the  obligation  to 
give  security;    the  codicil    does  not  exempt  the  last 
from  this  obligation. 

It  is  said  that  the  testator  was  a  plain  man,  and 
wrote  the  codicil.  That  is  true;  and  he  wrote  the 
will  too;  and  that  was  before  him  at  the  moment  when 
he  wrote  the  codicil ;  and  this  court  is  asked  to  say, 
that  though  he  has  not  used  a  word  that  is  not  natural 
on  our  construction,  yet  he  meant  something  else;  and 
to  make  out  this  something,  other  words  are  to  be 
added. 

It  is  said  the  word  "further"  is  an  important  word 
in  this  codicil.  Why,  the  will  had  been  made  by  the 
testator;  and  if  he  was  to  do  anything  more  he  must 
go  further;  and  he  uses  exactly  the  language  which 
would  have  been  proper  if  he  had  made  this  codicil  the 
last  clause  of  his  will,  where  it  must  be  considered  to 
be,  if  it  is  read  with  the  will.  So,  too,  the  words, 
"with  my  wife  and  son,"  are  relied  on  tQ  sustain  the 
pretension  of  the  appellee.  The  testator  had  before 
appointed  them,  and  did  not  intend  to  revoke  their  ap- 
pointment, but  to  appoint  Hunter  to  be  an  executor 
with  them.  The  argument  is  just  as  strong  to  prove 
that  the  testator  revoked  the  exemption  as  to  the  wife 
and  son,  as  it  is  to  prove  that  he  exempted  Hunter. 

There  is  no  doubt  that  the  testator  might  have  ex- 
empted Hunter  from  the  obligation  to  give  security; 
nobody  questions  that;  and  if  he  had  written  the  co- 
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1850.  dicil  as  the  counsel  for  the  appellee  reads  it,  it  would 
Teran.  have  had  that  eftect.  The  counsel  assumes  the  testator 
intended  to  exempt  the  appellee,  and  then  reads  to  effect 


Fairfax    .  ,  ,      ,  .  .  i  ./.  i 

V.       it;   though  the   provision  as   to   the  wiie  and  son  is 

^^^"i^j^*^ founded  on  the  expressed  confidence  of  the  testator  in 
them,  and  though  no  such  confidence  in  Hunter  is  ex- 
pressed. And  indeed  the  reading  of  the  counsel  would 
eflfect  the  same  object,  though  the  words  "farther" 
and  "  with  my  wife  and  son,"  had  been  omitted. 

It  is  said  that  the  reasoning  of  the  counsel  is  sus- 
tained by  cases  very  analogous  in  principle  to  this; 
and  we  are  referred  to  Jarm.  on  Wills  161,  165,  168. 
These  authorities  only  carry  out  the  principle  that  the 
will  is  not  revoked  further  than  is  necessary  to  give 
full  eflfect  to  the  codicil.  If  the  question  before  U8 
was,  whether  the  exemption  in  favour  of  the  wife  and 
son  had  been  revoked,  these  cases  would  have  been 
apposite  to  repel  such  a  conclusion;  but  an  examination 
of  them  will  shew  that  they  have  no  bearing  upon  the 
question  before  the  Court. 

But  there  are  other  analogies,  which  I  submit  are 
much  more  apposite  to  this  case.  On  the  question, 
whether  legacies  substituted  by  codicil  for  legacies  in  a 
will,  were  to  be  free  from  legacy  duties,  because  the 
first  were,  it  is  held  that  it  must  clearly  appear  that 
such  was  the  intention  of  the  testator.  Jarm.  on  Wills 
167.  May  I  not  say  that  here  are  cases  a[>posite  and 
a  fortiori  ?  We  have  not  merely  substituted  legacies, 
but  a  provision  for  a  third  person;  not  a  case  in  which 
we  are  to  look  for  the  intention  of  the  testator,  but  in 
which  we  have  the  statute  which  expressly  declares 
that  the  executor  shall  give  security,  unless  he  is  ex- 
pressly exempted. 

There  is  no  case  in  which  parol  evidence  has  been 
admitted  to  prove  what  the  testator  intended,  where 
there  was  no  nmbiguity  in  what  was  said,  or  as  to  the 
person   or   thing   spoken  of.      Some   dicta  may  have 
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gone  further,  but  no  respectable  authority  does.     The  1850. 

strongest  case  is  Miars  v.  Bedgood,  9  Leigh  361 ;  and  xerm. 
yet  there  the  evidence  was   excluded.     The   dissent- 


ing Judges  rested  on  the  ground  that  there  was  an  v. 
ambiguity,  and  on  that  ground  were  for  admitting  the  ^*^^^'^ 
evidence.  In  Puller  v.  Puller,  3  Rand.  88,  all  the 
Judges  said  that  the  testimony  was  inadmissible  to 
shew  what  the  testator  meant  by  the  phrase  ''  used," 
except  to  shew  what  was  the  condition  of  the  estate. 
These  cases  are  in  entire  accordance  with  the  third 
proposition  of  Wigram  on  Wills,  p.  14.  In  conclusion, 
I  refer  to  this  same  work,  p.  29,  30,  31,  32,  43,  44,  48, 
50,  51. 

Daniel,  J.  delivered  the  opinion  of  the  Court. 

By  the  30th  section  of  the  act  establishing  the  Cir- 
cuit Superior  courts  of  law  and  chancery,  it  is  declared 
that  appeals  to  the  said  Courts  shall  be  demandable  as 
of  right  from  sentences  or  orders  of  the  County  courts, 
m  controversies  concerning  the  probat  of  wills  and  let- 
ters of  administration.  And  by  the  second  section  of 
the  act,  entitled  "  An  act  to  amend  the  act,  entitled 
*an  act  reducing  into  one  the  several  acts  concerning 
wills,  the  distribution  of .  intestates'  estates,  and  the 
duty  of  executors  and  administrators,"'  Supp.  Rev. 
Code,  p.  216,  it  is  declared  that  when  any  testator  or 
testatrix  shall  leave  visible  estate  more  than  sufficient 
to  pay  all  his  or  her  debts,  and  by  will  shall  direct  that 
his  or  her  executors  shall  not  be  obliged  to  give  secu- 
rity, in  that  case  no  security  shall  be  required,  unless 
the  Court  shall  see  cause,  from  their  own  knowledge 
or  the  suggestions  of  creditors  or  legatees,  to  suspect 
the  executors  of  fraud.  The  controversy  in  this  case 
is  one  concerning  "  letters  of  administration  ; "  and  the 
terras  in  which  the  right  of  appeal  from  the  orders  or 
sentences  of  the  County  courts  in  such  controversies  is 
given,  are  general.     No  exception  is  made  of  the  case 
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1850.  wherein  the  controversy  turns  on  the  question,  whether 
Tem.  ^^  executor  shall  be  permitted  to  qualify  without 
■  giving  security ;  audit  would  seem,  therefore,  incura- 


V.  bent  on  those  who  deny  the  right  of  appeal  in  such 
^ej^r '^  case,  to  shew,  either  that  the  law,  as  to  such  case,  is 
repealed  by  some  other,  or  that  the  question  involved 
in  the  controversy  is  of  such  a  natu»'e  as  to  preclude 
the  possibility  of  its  being  properly  re-examined  by  the 
Superior  court.  There  is  no  suggestion  that  the  law 
in  relation  to  the  right  of  appeal  has  been  expressly  re- 
pealed in  the  particular  above  mentioned,  by  any  other 
statute ;  but  it  is  urged  by  the  counsel  of  the  appellant 
in  argument  here,  that  the  County  court  may  have 
acted  on  its  own  knowledge  or  the  suggestions  of  cre- 
ditors; that  such  grounds  of  decision  are  from  their 
very  nature  incapable  of  a  review  by  the  Superior 
court;  and  that  the  superior  court  was  bound  to  pre- 
sume, in  the  absence  of  record  evidence  to  the  con- 
trary, if  so  to  presume  was  necessary  in  order  to  sus- 
tain the  sentence  of  the  county  court,  that  the  said 
last  mentioned  Court  did  act,  either  on  its  own  know- 
ledge or  the  suggestion  of  creditors. 

This  Court  ivS,  however,  of  opinion,  that,  even'  sup- 
posing the  decision  of  a  County  court  in  such  case, 
based  on  its  own  knowledge  or  the  suggestions  of  cre- 
ditors, were  incapable  of  review  by  the  Superior  court, 
in  order  to  deprive  said  court  of  a  right  to  re-examine 
the  question  involved  in  the  controversy,  it  must  ap- 
pear from  the  record  that  the  county  court  did  proceed 
on  such  grounds.  The  party  complaining  of  a  sen- 
tence of  the  County  court  from  which  the  law  has 
given  an  appeal,  demandable  as  of  right,  is  not  bound 
to  shew  to  the  Superior  court  that  such  sentence  was 
erroneous,  in  order  to  entitle  him  to  a  review  of  it  by 
the  latter.  It  is  enough  for  him  to  shew  that  he  is  in- 
terested in  and  a  party  to  the  controversy,  and  that  he 
has  complied  with  the  condition  of  the   statute  pro- 
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viding  for  a  faithful  prosecution  of  his  appeal.  He  1850. 
cannot  be  deprived  of  the  right  to  have  his  case  re-  xj^^. 
heard  by  the  Superior  court,  by  the  suffo-estion  that  -— 

Fftirfex 
the  sentence  or  order  of  which  he  complains  may  have       v. 

been  based  on  grounds  which,  if  they  had  been  made  ^-'^^f^^'^ 
to  appear  on  the  record,  it  would  be  seen  did  not  ad- 
mit of  re-examination. 

The  Court  is,  however,  further  of  opinion,  that  there 
is  nothing  in  such  grounds  of  decision  rendering  them 
incapable  of  review  by  the  Superior  court,  when  pro- 
perly brought  before  it;  that  the  Circuit  court  properly 
took  cognizance  of  the  appeal  in  this  case,  and  was 
bound,  upon  a  full  view  of  all  the  questions  of  law 
and  of  fact  bearing  on  it,  to  decide  whether  the  exe- 
cutor should  be  permitted  to  qualify  without  giving 
security. 

It  is  manifest  from  the  record  of  the  proceedings  of 
the  Circuit  court,  that  the  whole  controversy  in  that 
Court  turned  simply  on  the  question,  whether  the 
testator  had  by  his  will  directed  that  his  executor,  the 
appellee  Hunter,  should  not  be  required  to  give  secu- 
rity. A  question  has  been  raised,  whether  the  parol 
testimony  offered  on  the  trial  of  the  case  in  the  Supe- 
rior court  was  properly  admitted.  This  Court  does 
not  deem  it  at  all  necessary  to  enquire  under  what  cir- 
cumstances and  to  what  extent  such  evidence  may  be 
resorted  to'for  the  purpose  of  explaining  the  intentions 
of  a  testator;  inasmuch  as,  whether  the  will  and  codi- 
cil be  consulted  alone,  or  read  in  connexion  with  the 
other  evidence  offered,  the  meaning  and  purpose  of  the 
testator  in  this  case  are  equally  manifest.  The  Court 
is  of  opinion  that  the  testator  did  not  intend  that  the 
appellee  should  be  permitted  to  qualify  without  giving 
security;  and  therefore  that  the  Circuit  court  erred  in 
reversing  the  sentence  of  the  County  court  refusing  to 
permit  him  to  qualify,  excejit  on  the  condition  of 
giving  bond  and  security.     The  Court  is  therefore  of 
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1850.     opinion  to  reverse  the  sentence  of  the  Circuit  court 
Tem.    '^i^h  costs,  and  to  affirm  that  of  the  County  court. 


Fairfax 

V.  *        Brooke  and  Baldwin,  Js.,  said  they  thought  the 

^l^x^or  ^  whole  merits  of  the  case  were  before  the  Circuit  court 

de  novo,  and  that   the  judgment  of    that  Court  was 

right. 


Term. 


Bfcfimoitft* 


1850.  Armstead  V.  Hundley. 

April 


(Absent  Daniel^*  J.) 

May  11th. 

A  and  others  owning  lands  jointly,  in  the  State  of  M-i,  employ  an 
agent  with  power  to  sell  and  convey  them.  A  sells  to  H  a  cer- 
tain number  of  acres  of  these  lands,  equal  to  his  interest  therein, 
but  does  not  make  a  conveyance.  H  goes  to  M-i,  and  on  his  re- 
turn, informs  A  that  the  agent  had  sold  all  the  lands ;  and  there- 
upon they  rescind  their  contract,  and  make  another,  by  which  A 
assigns  to  H  his  interest  in  the  proceeds  of  the  sales,  for  the  pur- 
I)ose  of  paying  H  what  he  owed  him,  and  for  the  damages  which 
H  claimed  for  his  failure  to  get  the  land  ;  and  he  gives  H  an  or- 
der on  the  agent  for  the  amount.  And  to  enable  H  to  settle  up 
the  business,  A  executes  to  him  a  deed  for  his  interest  in  the  land. 
When  H  goes  again  to  M-i,  he  learns  that  the  contract  which  the 
agent  had  made  for  the  sale  of  part  of  the  lands  had  fiiiled ;  and 
he  conceals  this  fact  from  A,  whilst  he  conceals  from  the  agent, 
the  rescission  of  his  first  contract  with  A,  and  the  making  of  the 
second :  and  he  receives  from  the  agent,  A's  proportion  of  the 
proceeds  of  the  land  sold  ;  and  he  purchases  all  the  lands  remain- 
ing unsold,  and  settles  with  the  agent,  receiving  credit  for  the 
price  of  the  quantity  of  land  sold  to  him  by  A  by  their  first  con- 
tract ;  that  being  considerably  more  than  he  was  to  have  given  A 
for  it.  Some  years  after  this,  A  files  a  bill  against  H  to  set  aside 
the  conveyance  by  the  agent  to  H,  as  to  the  quantity  of  land  to 
which  A  was  entitled.     Held  :  A  is  entitled  to  have  relief.     But 


*  He  had  been  counsel  in  the  Court  l^elow. 
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as  the  agent  had  power  to  sell  and  convey,  and  the  lands  1850. 

were  eold  at  their  value :  and  as  the  lands  of  all  the  parties  were  April 

sold  together,  and  had  been  conveyed  to  H,  and  had  been  im-  ^'''^' 


proved  by  him  :  and  as  A  had  been  guilty  of  lacJies  in  failing  to  Armstead 
malLe  enquiries,  and  in  the  prompt  assertion  of  his  claim  ;  and        v. 
the  lands  lay  in  another  state,  the  proper  measure  of  relief  is  "^^dley. 
compensation  for  the  injury,  instead  of  a  rescission  of  the  con- 
tract. 

By  an  act  of  the  Congress  of  the  United  States,  the 
heirs  of  General  Joseph  Martin,  of  Virginia,  were  au- 
thorized to  locate  five  thousand  acres  of  land  in  the 
states  of  Alabama  or  Mississippi,  of  land  which  had 
heen  offered  for  sale  but  had  not  been  sold,  and  in 
tracts  not  less  than  one  hundred  and  thirty  acres. 
These  heirs,  of  whom  there  were  seventeen,  employed 
Col.  William  Martin,  of  Tennessee,  one  of  their  num- 
ber, as  their  agent  to  locate  the  lands;  and  they  also 
gave  him  authority  to  sell  them  after  they  were  lo- 
cated. The  Ipcations  seem  to  have  been  made  about 
the  year  1826,  in  the  state  of  Mississippi. 

Among  the  heirs  of  General  Martin  was  Sarah,  the 
wife  of  Samuel  Armstead,  of  the  county  of  Campbell, 
who  died  in  the  lifetime  of  her  husband,  leaving  three 
sons,  her  heirs  at  law.  In  1828  Samuel  Armstead  had  * 
become  possessed  of  an  iuter'e^  \h  the  lands  aforesaid 
equal  to  three  hundred  acres ;  (Cud  h^  tHeu  sold  tTiis  ih- 
terest  to  Thomas  Hundle;  ;  and  hnvvi.^  uf^crw-irdta  ac- 
quired another  interest,  equ'al  to  foOl'  hundred  and  fifty 
acres,  he;  in  1831,  sold  this  interest  to  Hundley;  the 
price  of  the  whole  seven  hundred  and  fifty  acres 
araoutiting  to  1412  dollars  62  cents.  At  this  time 
Armstead  had  not  himc?elf  obtained  a  conveyance  of 
these  interests,  and  he  executed  to  Ilundley  a  bond  to 
secure  the  conveyance  to  him. 

In  1832  Hundley  went  to  the  state  of  Mississippi; 
and  oil  his  return  to  Virginia  in  1833,  he  informed 
Armstead  that  all  the  lands  had  been  sold  by  Col.  Mar- 
tin to  Elias  P.  Kent,  so  that  Hundley  could  not  obtain 
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1850.     his  seven  hundred  and  fifty  acres.     He  stated  farther, 
Tern.    ^^^*  ^^^   lands  were  then  worth  more  than  he   had 

—  given  Armstead  for  them,  and  insisted  that  Armstead 

V.  should  make  up  to  him  the  difference.  Armstead 
Hundley,  g^^^ns  to  have  acquiesced  in  this  demand;  and  on  the 
25th  of  Se[)tember  1833  they  had  a  settlement,  and 
entered  into  an  agreement  under  seal.  To  this  agree- 
ment Armstead's  sons  were  parties.  It  appears  from 
the  statement  of  the  account  between  Hundley  and 
Armstead,  that  Armstead  was  indebted  to  Hundley  on 
other  transactions  to  the  amount  of  -  $  693  54 
There  was  to  this  added  supposed  cost  on 

1400  acres  of  land,  -  -  250  00 

Due  me  for  land  traded  some  time  ago,  2000  00 


2943  54 


By  order  on  William  Martin  for  proceeds  of 

1400  acres  of  land,  -  -         2800  00 


143  54 


Cash  paid   in   full   in   presence   of   Dr.   Ro. 

Smith,  .  .  -  143  54 

Immediately  following  this  statement  was  the  agree- 
OUfent,  by  wliijch  the  Armsteads,  in  consideration  of  the 
sOm^of  2800  dollars,,  as  .above  stated,  relinquished  to 
Hliildtoy'  the  proceeds  of  %urteen  hundred  acres,  (that 
bern'g'  the  amount  of  the  interest  of  Armstead  and  his 
sons  in  said  lands,  including  the  seven  hundred  and  fifty 
acres  before  mentioned,)  it  being  part  oi  the  five  thou- 
sand acres  aforesaid,  *'  lately  sold  by  Col.  William  Martin 
or  his  agent."  The  agreement  then  proceeds  to  state 
from  whom  the  Armsteads  acquired  the  fourteen  hun- 
dred acres,  and  that  they  had  given  Hundley  an  order 
on  Col.  William  Martin,  the  agent,  when  the  proceeds 
should  fall  into  his  hands.  The  agreement  further 
provided,  that  the  lands  had  been  or  should  be  legally 
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relinquished;  and  that  for  so  much  of  the  sum  of  2800  1850. 

dollars  as  Colonel  Martin  should  pay  or  accept  to  pay  Xem. 
out  of  the  interests  of  the  Arrasteads  in  the  said  lands, 


A.l*IIlSt6&U 

they  were  to  be  released;  and  so  much  thereof  as  v. 
might  not  be  due  to  them  out  of  the  said  claims,  they  Hundley, 
were  to  pay  to  Hundley,  after  it  was  ascertained  how 
much  Col.  Martin  owed  them.  And  if  there  should  be 
due  to  the  Armsteads  more  than  2800  dollars,  Hundley 
was  to  pay  it  to  them;  and  he  was  to  settle  with  Col. 
Martin  for  the  cost  attending  the  location,  sale,  &c.,  of 
said  land,  before  he  settled  finally  with  the  Armsteads ; 
and  the  title  bond  before  that  time  executed  to  Hund- 
ley by  Samuel  Armstead  was  declared  to  be  null  and 
void.  And  it  was  lastly  provided,  that  if  Hundley 
foiled  to  collect  the  sum  of  2800  dollars  from  Col.  Mar- 
tin, or  the  person  who  had  lately  purchased  the  lands, 
after  legal  recourse  on  them,  then  that  the  Armsteads 
were  bound  to  Hundley  to  pay  him  so  much  as  he 
feiled  to  collect. 

In  pursuance  of  this  agreement,  the  Armsteads,  on 
the  same  day,  addressed  a  letter  to  Col.  William  Mar- 
tin, in  which  they  say : 

"We  are  informed  that  you  or  your  agent  has  sold 
the  Mississippi  land  belonging  to  the  estate  of  Gen. 
Joseph  Martin,  deceased,  for  a  little  upwards  of  two 
dollars  per  acre,  at  one  and  two  years.  We  have 
purchased  the  interest  of,"  &c.,  which  "  will  probably 
amount  to  fourteen  hundred  acres  or  upwards;  and 
have  sold  the  same  to  Capt.  Thomas  Hundley.  You 
will  be  pleased  to  pay  him  the  net  proceeds  of  the 
same,  when  collected,  with  interest  from  the  time  it  be- 
comes due.  We  presume  it  will  amount  to  2550  dol- 
lars, after  expenses  are  paid.  Should  these  interests 
amount  to  more,  pay  or  accept  to  pay  it  to  Captain 
Thomas  Hundley.  Should  it  amount  to  less,  accept  to 
pay  for  what  may  be  due  us,  when  we  exhibit  our  title 
as  conveyed  from  these  legatees  as  before  stated." 
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1850.         Although  it  was  true,  that  when  Hundley  was  in 
Term.    Mississippi  in  1832,  Col.  Martin  was  negotiating  with 

Kent  for  the  sale  of  the  lands  belonffins:  to  Gen.  Jo- 

V.       seph  Martin,  and  it  is  probable  both  parties  thought 

Hundley.  ^^^^  ^j^^  g^j^  ^^g  made,  yet  in  fact  the  negotiation 
failed.  As  early  as  August  1833,  Martin  seems  to  have 
considered  the  contract  ended,  though  it  was  not  until 
July  1834  that  it  was  finally  broken  off.  In  the  mean- 
time Hundley  returned  to  Mississippi  in  the  fall  of 
1833.  On  the  2l8t  of  November  1833,  he  wrote  to 
Armstead  as  follows : 

"  According  to  promise,  I  now  drop  you  a  few  lines 
on  the  subject  of  the  land  that  I  purchased  of  you. 
I  have  seen  Mr.  Kent  and  M'Craven ;  I  find  that 
M'Craven  has  become  a  partner  with  Kent  in  the 
purchase,  and  they  have  executed  their  notes  for  the 
money.  The  purchase  appears  to  have  been  made  the 
29th  of  March  last,  at  which  time  the  payment  will 
fall  due  in  two  annual  payments.  I  have  purchased 
Kent's  interest,  giving  him  800  dollars  on  his  interest 
in  the  purchase,  telling  him  that  I  had  an  interest  of 
fourteen  hundred  acres,  and  that  I  should  contend  for 
the  land,  and  was  not  willing  to  receive  the  proceeds  of 
sale  as  made  by  Col.  Martin.  He  says  that  Col.  Mar- 
tin made  the  sale  without  reserve,  and  that  he  shewed 
him  sixteen  powers  of  attorney ;  but  that  is  neither 
here  nor  there  about  the  matter,  as  I  have  purchased 
Kent's  interest." 

"  I  hope  you  have  not  written  to  Martin  that  I  am 
to  take  the  proceeds  of  the  sale;  and  don't  do  so,  as  I 
shall  arrange  every  thing  with  Col.  Martin  so  soon  as 
you  can  forward  me  the  title  legally  made.  You  will 
only  say  to  Col.  Martin  in  your  letters  to  him,  that  I 
am  entitled  to  fourteen  hundred  acres  of  the  land,  or  so 
many  interests,  and  I  will  settle  with  him  without  in- 
commoding him  in  respect  to  the  sale  of  the  land.  I 
wish  you  to  write  to  me  immediately  on  the  receipt  of 
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this.     I  want  the  titles;  and  I  want  you  to  write  a  dif-  1850. 

ferent  letter  to  the  one  you  have  given  me  to  Col.  xetm. 
Martin;  that  is,  don't  shew  in  it  to  him  that  I  am  in 


,  _  _         ,  1        />      1         AT       Armetead 

any  way  bound  to  take  the  proceeds  of  sale.     You       v. 

know  I  told  you  I  would  give  you  50  dollars  in  case  I  Hundley. 

could  become  interested  in  the  purchase.     I  shall  do 

so;  therefore  write  to  Col.  Martin  in  the  manner  that 

I  have  informed  you." 

On  the  9th  of  March  1834,  Hundley  wrote  to  Col. 
William  Martin  from  Clinton  in  Hind's  county,  Missis- 
sippi, and  stated  to  him  that  he  had  purchased  of 
Samuel  Armstead  fourteen  hundred  acres  of  the  land 
belonging  to  the  estate  of  Gen.  Joseph  Martin;  and 
that  since  that  purchase  he  had  purchased  of  Kent  six- 
teen hundred  acres  of  the  thirty-two  hundred  sold  to 
him.  He  said  further,  that  he  had  written  to  Col. 
Martin  from  Louisville,  Kentucky,  some  six  weeks 
before,  by  a  Mr.  Hancock,  and  had  sent  by  him  Mr. 
Armistead's  letter  to  Colonel  Martin,  amounting  to  an 
order  on  him  for  the  land ;  and  telling  him  that  he 
(Hundley)  would  settle  with  him  all  expenses;  and 
that  having  heard  that  Hancock  was  sick  in  Kentucky, 
he  feared  that  Hancock  would  nr)t  see  Col.  Martin  be- 
fore Kent  did.  And  he  said  his  object  in  writing  was 
to  propose  to  set  off  the  amount  due  from  Kent  for  the 
sixteen  hundred  acres,  by  his  own  interest  in  the  land, 
as  far  as  it  would  go,  say  fourteen  hundred  acres;  and 
also  to  give  to  Col.  Martin  any  security  he  might  ask 
for  the  delivery  and  the  correctness  of  the  titles  from 
Armstead  and  the  legatees  from  whom  he  purchased ; 
and  that  he  would  call  on  Col.  Martin  the  next  fall 
with  the  titles. 

This  letter  Col.  Martin  answered  on  the  5th  of  April 
following;  and  after  acknowledging  the  receipt  of 
Hundley's  letter,  he  proceeded  to  state  to  him  how 
much  of  the  land  had  been  sold  to  meet  the  expenses 
of  locating  and  selling,  what  amount  of  the  proceeds  of 


Digitized  by  VjOOQIC 


58  COURT   OF   APPEALS    OF   VIRGINIA. 

1850.     the  sales  of  other  lands  was  on  hand  for  distribution 

Tern.    a™ong  the  parties  interested ;  and  that  there  remained 

unsold  about  three  thousand  acres.     He  also  stated  to 

Armstead  tt       n         i        •  .  i     .  i 

V.       Hundley  the  circumstances  in  relation  to  the  contract 

Hundley,  ^j^.^  Xent.  That  he  had  from  the  Slst  of  the  previ- 
ous December  considered  the  contract  at  an  end;  but 
that  Kent  had  been  to  see  him  a  few  days  before  the 
time  he  was  then  writing,  and  insisted  that  the  agent 
of  Col.  Martin  had  misunderstood  M'Craven  when  he 
understood  him  to  decline  the  purchase;  and  claim- 
ing to  have  the  contract  executed.  That  Colonel  Mar- 
tin had  agreed  to  wait  for  four  months;  and  if  in  that 
time  he  was  satisfied  that  his  agent  had  been  mistaken 
he  would  carry  out  the  contract;  otherwise  he  should 
consider  it,  as  he  then  did,  void. 

In  December  1834,  Brice  A.  Martin  and  Lucy  C. 
his  wife,  from  whom  Samuel  Armistead  had  purchased 
some  ot  the  interests  in  these  lands,  executed  a  deed, 
whereby  they  conveyed  to  Thomas  Hundley  the  entire 
interest  that  the  said  Brice  A.  Martin  and  Lucy  C.  his 
wife,  were  entitled  to  in  the  lands  aforesaid;  and  the 
children  of  Samuel  Armstead  executed  at  the  same 
time  to  Hundley  a  similar  deed. 

On  the  27th  of  January  1835,  Hundley  applied  to 
Col.  Martin  for  a  settlement,  and  then,  as  it  seems,  for 
the  first  time,  presented  to  Colonel  Martin  the  letter  of 
the  25th  of  September  1833,  from  Samuel  Armstead 
and  his  sons,  hereinbefore  given,  and  the  conveyances 
aforesaid;  and  upon  the  authority  of  these  papers,  Col. 
Martin  paid  to  him  the  proportion  of  the  proceeds  of 
the  previous  sales  of  the  lands  to  which,  according  to 
them,  he  was  entitled.  He  at  the  same  time  sold  to 
Hundley  all  the  lands  then  remaining  unsold,  amount- 
ing to  three-thousand  and  sixty-nine  acres,  at  three 
dollars  per  acre,  after  deducting  eight  hundred  and 
twelve  and  a  quarter  acres,  which  wiis  the  proportion 
of  the  three  thousand  and  sixty-nine  acres  to  which  he 
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was  entitled  under  the  conveyances  to  him  from  Brice  1850. 
A.  Martin  and  the  Armsteads.  After  this  sale  Kent  re-  xerm. 
turned  to  Hundley  the  amount  he  had  received  under- 


,    .  ^  Armstead 

their  contract.  v. 

In  1838,  Samuel  Armstead  instituted  a  suit  against  Huudley. 
Thomas  Hundley  on  the  chancery  side  of  the  Circuit 
court  of  Campbell  county.  In  his  bill  he  stated  the 
title  to  the  land  in  the  heirs  of  Gen.  Joseph  Martin,  the 
location  thereof  by  Col.  Martin,  and  his  authority  to 
sell;  the  first  sale  of  three  hundred  acres  by  Armstead 
to  Hundley;  the  second  sale  of  four  hundred  and  fifty 
acres;  the  visit  of  Hundley  to  Mississippi,  and  his  re- 
turn with  the  information  that  all  the  land  was  sold,  so 
that  he  could  not  obtain  his  seven  hundred  and  fifty 
acres;  that  he  alleged  the  land  was  worth  much  more 
than  he  had  given  for  it  to  Armstead,  and  that  he 
would  hold  Armstead  accountable  to  him  for  the  dif- 
ference. That  the  complaifiant,  supposing  this  infor- 
m.ition  to  be  correct,  and  being  unwilling  to  engage  in 
a  law  suit  with  Hundley,  was  induced  to  enter  into 
another  agreement,  whereby,  among  other  things,  all 
the  former  contracts  betw^een  them  in  relation  to  the 
sale  and  purchase  of  these  lands  were  recinded,  and 
the  complainant  agreed  to  pay  him  575  dollars,  for  the 
supposed  injuries  sustained  by  him  in  not  getting  the 
land.  The  bill  sets  out  the  agreement  of  the  25th  of 
September  1833,  and  states  that  the  250  dollars  appear- 
ing in  the  statement  which  preceded  the  agreement, 
was  the  supposed  cost  of  locating,  &c.  1400  acres  of 
land;  and  that  the  charge  of  2000  dollars  appearing  in 
that  statement,  included  the  575  dollars  before  men- 
tioned, agreed  to  be  paid  by  Armistead  to  Hundley 
upon  the  cancelment  of  the  former  contracts. 

The  bill  further  stated,  that  immediately  after  the 
execution  of  this  agreement  Hundley  went  again  to 
Mississippi,  when  complainant  gave  him  a  letter  to 
Col.  Martin,  explanatory  of  his  object  in  giving  the 
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1850.  order  upon  him,  and  the  nature  and  chnracter  of  the 
Term,  several  rights  and  transfers  held  by  himself  and  his 
sons;  which  letter  was  suppressed  by  Hundley.     That 


V.  Hundley,  after  remaining  some  time  in  Mississippi 
Hundley.  Qp^^  this  visit,  again  returned,  and  informed  the  com- 
plainant that  Col.  Martin  declined  paying  the  said 
order,  or  any  part  thereof,  until  the  relinquishments 
which,  by  the  last  agreement,  Armstead  had  bound 
himself  to  obtain,  were  procured,  and  that  he  then  be- 
came quite  clamorous  on  the  subject,  and  urged,  with 
much  apparent  earnestness,  the  propriety  of  immediately- 
procuring  them ;  giving,  however,  no  other  reason  for 
his  solicitude  on  the  subject,  than  that  they  were  es- 
sential to  enable  him  to  collect  the  proceeds  of  the 
sales,  and  that  Col.  Martin  would  not  pay  the  order 
without  them.  That  the  complainant,  having  the  ut- 
most confidence  in  Hundley,  and  believing  that  what 
he  stated  was  true,  immediately  procured  the  relin- 
quishments to  be  made.  And  it  being  suggested  that 
it  would  probably  be  more  convenient  to  all  concerned 
that  Hundley,  who  was  going  to  Mississippi,  should 
have  the  legal  title,  it  was  agreed  that  conveyances 
should  be  made  directly  to  him;  and  for  the  purpose  of 
enabling  Hundley  to  collect  the  proceeds  of  the  land 
in  the  hands  of  Col.  Martin  or  in  the  hands  of  the 
purchasers  from  him,  and  for  no  other  whatsoever,  the 
conveyances  were,  by  the  directions  of  the  complain- 
ant, made  directly  to  Hundley.  These  conveyances, 
duly  authenticated,  were  delivered  by  the  complainant 
to  Hundley,  and  with  these  conveyances  in  his  posses- 
sion he  went  to  Mississippi  and  returned  again  in  1835. 
The  bill  further  stated,  that  upon  Hundley's  return 
on  this  occasion,  he  pretended  that  he  had  been  suc- 
cessful in  obtaining  from  Colonel  Martin  the  proceeds 
of  said  land,  in  pursuance  of  the  order  of  the  25th  of 
September  1833 ;  but  insisted  that  complainant  should 
pay  interest  upon  the  order  from  its  date  until  the  time 
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of  his  settlement  with  Colonel  Martin,  which  the  com-  1850. 
plaiLaut,  in  order  to  avoid  a  law  suit,  agreed  to  do,  and  x^?m. 
did  pay  him  the  sum  of  200  dollars  at  difterent  times, ' 


^  ^,  ^  Annstead 

on  account  thereof.  v. 

The  bill  charged,  that  from  the  commencement  to  Hundley, 
the  conclusion  of  his  transactions  aforesaid  with  Hund- 
ley, the  complainant  was  entirely  ignorant  of  the  true 
character  of  his  rights,  or  the  real  condition  of  the  land 
aforesaid.  He  knew  he  was  interested  in  several 
shares  therein,  but  as  to  its  value,  or  whether  it  had 
been  sold,  he  was  wholly  uninformed,  except  as  he 
had  received  information  from  Hundley,  who  he  sup- 
posed was  familiar  with  it.  That  thinking  the  de- 
mand of  interest  as  aforesaid  unreasonable,  and  be- 
lieving from  some  circumstances  that  had  come  to  his 
knowledge  that  there  was  some  mistake  about  the 
matter,  he  wrote  to  Colonel  Martin  for  information  on 
the  subject,  whose  letter  in  reply  gave  him  the  first  in- 
formation that  but  a  small  portion  of  said  land  had 
been  reallj^  sold. 

The  bill  further  charges  that  Hundley  had  made  an 
improper  use  of  the  conveyances  made  to  him ;  that 
when  he  received  said  conveyances  he  knew  that  the 
whole  of  the  land  had  not  been  sold.  That  by  sup- 
pressing complainant's  letter  to  Col.  Martin  he  had  de- 
ceived him ;  and  had  thus  obtained  from  him,  not  only 
the  proportion  of  money  in  Martin's  hands  due  to  com- 
plainant, but  also  857  acres  of  land,  as  Armstead's  pro- 
portion of  the  land  which  remained  unsold. 

The  prayer  of  the  bill  was,  that  Hundley  might  be 
compelled  to  reconvey  to  the  complainant  the  857  acres 
of  land,  and  deliver  him  possession  thereof,  or  that  the 
value  thereof  might  be  ascertained  and  the  same  de- 
creed to  him  ;  and  for  general  relief. 

Hundley  answered  the  bill.  The  points  on  which 
the  parties  were  at  issue  were,  that  Hundley  insisted 
that  by  the  contract  of  Se{>tember  1833,  it  was  the  in- 
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1850.     tention  of  the  parties  that  there  should  be  an  absolute 
Term.    ®^^®  ^^  ^^^  whole  of  Armstead's  interest  in  the  land ; 


" ^  and  that  the  form  of  the  contract  was  adopted  because, 

A  rmstftArt 

V.  as  Hundley  had  actually  purchased  of  Kent  sixteen 
Hundley,  ^^^(jred  acres  of  land,  and  had  given  for  the  purchase 
money  (except  800  dollars,)  his  bonds,  at  one  and  two 
years,  the  order  of  Armstead  on  C3olonel  Martin  would 
enable  Hundley  to  pay  pro  ianto  the  purchase  money; 
and  that  being  paid,  he  would  receive  a  deed  from 
Kent,  his  grantor,  Kent  receiving  a  deed  from  Col. 
Martin.  That  the  precise  interest  of  Armstead  could 
not  then  be  ascertained,  because  the  cost  of  location, 
&c.,  was  uncertain,  and  the  intentions  of  the  several 
legatees  were  unknown;  and  therefore  the  agreement 
was,  that  a  deficiency  under  2800  dollars,  or  an  ex- 
cess over  that  sum,  should  be  the  subject  of  an  after 
settlement. 

Hundley  further  stated,  that  on  his  return  to  Vir- 
ginia in  the  fall  of  1834,  he  called  on  Armstead,  and 
shewed  him  Col.  Martin's  letter  of  the  5th  of  April 
1834,  and  informed  him,  that  before  leaving  Mississippi 
he  had  seen  M'Craven,  who  would  not  take  the  land; 
and  that  the  probability  was,  that  Kent's  contract,, 
spoken  of  in  Col.  Martin's  letter,  would  not  be  con- 
firmed; and  that  in  that  event  he,  Hundley,  would,  on 
his  next  visit  to  Mississippi,  buy  all  the  remaining  lands 
from  Col.  Martin.  And  that  he  then  disclosed  to  Arm- 
stead the  real  condition  of  said  land,  so  far  as  he  knew 
it  himself. 

He  further  stated,  that  it  then  being  pretty  well  as- 
certained that  Kent  and  M'Craven  would  not  take  the 
lands,  so  that  Kent  could  not  convey  to  him  the  six- 
teen hundred  acres  for  which  he  had  contracted,  he  re- 
quested Arrnstead  to  carry  out  the  true  meaning  and 
intent  of  the  contract  of  the  25th  of  September  1833, 
by  causing  deeds  in  fee  simple  to  be  made  to  him  for 
the  fourteen  hundred  acres  of  land ;  to  which  Armstead 
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readily  consented,  and  procured  the  conveyances  to  be    1850. 

made:  ^^^ 

He  further  stated,  that  he  settled  with  Col.  Martin,- 


and  received  the  money  and  land  to  which  he  was  en-  v. 
titled  under  his  contract  with  Armstead.  That  he^"^'^^®^- 
then  made  a  statement  of  his  transactions  with  com- 
plainant, charging  him  according  to  the  principles  of 
the  statement  of  the  25th  of  September  1833,  on  which 
account  there  was  a  balance  in  his  favour  of  about 
275  dollars,  of  which  complainant  had  paid  at  different 
times  about  200  dollars. 

He  denied  that  it  was  his  purpose  to  surrender  his 
rights  under  the  contracts  made  in  1828  and  1831,  for 
the  seven  hundred  and  fifty  acres  of  land  as  such; 
But  said  that  these  contracts  became  part  of  the  large 
contract  for  fourteen  hundred  acres  of  the  25th  of  Sep- 
tember 1833 ;  but  were  in  no  otherwise  rescinded  or 
intended  to  be  rescinded.  He  denied  that  the  deeds 
were  made  for  the  sole  purpose  of  enabling  him  to 
collect  more  readily  the  proceeds  of  the  land  from  Col. 
Martin  or  the  purchasers,  or  for  any  other  such  pur- 
pose, but  that  they  were  made  for  the  sole  purpose  of 
giving  to  him  a  fee  simple  absolute  title  to  the  land. 
And  he  said  that  the  imputation  that  he  had  suppressed 
any  letter  delivered  to  him  by  the  complainant  for  Col. 
Martin,  was  a  wilful  and  malicious  slander. 

Evidence  was  introduced  by  the  defendant  to  prove 
repeated  declarations  of  Armstead  that  he  had  sold  his 
Mississippi  lauds  to  Hundley.  Armstead  also  intro- 
duced a  witness,  who  stated  that  he  was  present  when 
the  contract  of  the  25th  of  September  1833  was  made; 
that  a  compromise  of  the  previous  contracts  between 
Armstead  and  Hundley  was  made,  by  which  Armstead 
bought  back  all  the  titles  he  had  before  sold  to  Hund- 
ley, for  which  he  gave  him  upwards  of  500  dollars 
profit;  and  that  Hundley  agreed  to  take  an  order  on 
Col.  Martin  for  the  amount,  or  so  much  as  would  pay 
the  claim  Hundley  had  against  Armstead. 
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1850.         The  witness  ftirther  stated  that  he  understood  from 

Tem.    ^^^  parties,  that  the  deeds  were  to  be  made  to  Hundley 

7- to  enable  him  to  collect  the  purchase  money  from  Col. 

Armstead  ^ ,       . 
V.       Martin. 

Hundley.  There  was  no  proof  that  Hundley  had  informed 
Armstead  in  the  fall  of  1834,  that  the  sale  to  Kent 
would  probably  be  rescinded ;  nor  was  there  any  evi- 
dence that  Armstead  had  any  information  as  to  the 
condition  of  the  lands,  or  the  settlement  with  or  sale  to 
Hundley  by  Martin,  until  he  received  it  from  Col. 
Martin,  by  a  letter  bearing  date  the  15th  of  March 
1837,  in  reply  to  one  from  Armstead  written  in  the 
preceding  January ;  and  from  that  letter  the  probable 
inference  is,  that  it  gave  to  Armstead  the  first  informa- 
tion he  received  on  the  subject. 

In  April,  1842  the  cause  came  on  to  be  finally  heard, 
when  the  Court  below  dismissed  the  bill,  with  costs. 
Whereupon  Armistead  applied  to  this  Court  for  an  ap- 
peal, which  was  allowed. 

Garlandy  for  the  appellant. 
CookCy  for  the  appellee. 

Allen,  J.  delivered  the  opinion  of  the  Court. 

The  Court  is  of  opinion,  that  the  contract  between 
the  parties  dated  the  25th  of  September  1833,  and 
made  an  exhibit  in  the  cause,  was  entered  into  under  a 
mutual  mistake,  produced  by  the  belief  of  the  appellee 
that  Col.  William  Martin,  the  agent  of  the  legatees  of 
Gen.  Joseph  Martin,  had  sold  the  lands  in  Mississippi 
to  a  certain  Elias  D.  Kent,  and  therefore  that  it  was 
not  in  the  power  of  the  appellant  to  comply  with  the 
agreements  [)reviously  made  with  the  appellee  to  con- 
vey to  him  the  750  acres  which  had  theretofore  been 
sold  to  him. 

That  under  the  influence  of  said  mistake,  produced 
by  the  representations  of  the  appellee,  who  then  be- 
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iieved  the  same  to  be  true,  the  appellant  was  induced  1850. 

to  enter  into  the  arrangement  of  the  25th  September  tJJIJJj, 
1833,  whereby  compensation  was  to  be  allowed  tor  the 


supposed  loss  of  the  land  previously  sold;  atid  the  ap-       v. 
pellee  was  invested  with  the  power  to  settle  with  and  Hundley, 
receive  from  said  Col.   William  Martin  the  proceeds 
arising  from  the  sale  of  so  much  of  said  land  as  the 
appellant  was  entitled  to. 

That  in  entering  into  said  arrangement,  it  appears 
from  the  terms  of  the  agreement  and  of  the  order  in 
favour  of  the  appellee  upon  the  said  Col.  William  Mar- 
tin, the  parties  did  not  contemplate  a  sale  of  the  land. 
They  both  then  supposed  the  land  had  been  disposed 
of;  and  there  would  have  been  no  motive  on  the  part 
of  the  appellant  to  enter  into  the  arrangement  whereby 
compensation  was  made  for  the  loss  of  the  land,  if  at 
the  time  he  had  been  apprised  of  the  fact  that  there  re- 
mained unsold  a  sufficient  quantity  of  the  land  to 
which  he  was  entitled  to  satisfy  his  original  contract  of 
sale. 

The  deeds  subsequently  executed  by  the  appellant 
and  others  at  his  instance,  vesting  the  legal  title  to  the 
land  in  the  appellee,  was  made  by  the  appellant  and 
others  at  his  instance,  to  enable  the  appellee  more 
easily  to  settle  with  and  receive  the  proceeds  of  the 
sale  from  the  agent,  and  on  the  part  of  the  appellant  to 
carry  out  and  fulfil  the  arrangement  of  the  25th  Sep- 
tember 1833. 

The  appellee,  when  he  received  information  that  the 
contract  alleged  to  have  been  entered  into  between 
Elias  D.  Kent  and  the  agent,  for  the  purchase  of  all 
the  lands,  had  not  been  consummated,  and  that  there 
remained  a  sufficient  quantity  of  land  unsold  to  which 
the  appellant  was  entitled  to  satisfy  his  original  pur- 
chase, was  bound  in  good  faith  to  communicate  the 
fact  to  the  appellant;  but  the  sui>pression  of  that  fact, 
and  his  treating  the  contract  of  the  25th  September 
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1860.     1833  as  an  absolute  sale  by  the  Armsteads  to  the  ap- 
Term.    P®1'^®  ^^  their  whole  interest  in  the  lands  was  a  fraud 
•  against  which  the  appellant  is  entitled  to  be  relieved* 


V.  The  court  is  fiirther  of  opinion,  that  as  the  power  of 

Hundley,  ^^q  agent  at  the  time  of  the  sale  of  the  lands  to  the 
appellee  was  unrevoked,  and  his  sale  therefore  valid; 
and  as  it  furthermore  appears  that  the  lands  were  sold 
as  their  fair  value  and  were  purchased  in  connection 
with  other  lands  of  legatees,  no  partition  having  been 
made,  and,  as  it  is  alleged,  h^ve  been  improved  by  the 
appellee;  and  the  contract  having  moreover  been  fully 
executed  by  absolute  conveyance  to  the  appellee;  and 
the  appellant  himself  having  been  guilty  of  laches  in 
failing  to  make  proper  enquiries,  and  in  the  prompt  as- 
sertion of  his  claim ;  and  the  lands  being  situated  in 
another  State,  the  proper  measure  of  relief  under  the 
circumstances  of  this  case,  will  be  compensation  for  the 
injury  instead  of  a  rescission  of  the  contract. 

In  ascertaining  the  amount  of  such  compensation, 
the  appellant  should  be  debited  with  the  original  price 
of  the  750  acres  of  land,  1412  dollars  62  cents,  (with 
interest  thereon  from  the  times  of  his  sales  to  the  ap- 
pellee up  to  the  date  of  the  settlement  made  by  the 
appellee  with  the  agent,)  and  also  with  693  dollars  54 
cents,  the  amount  of  the  debts  in  the  account,  with  in- 
terest on  the  principal  to  the  same  period. 

And  the  appellee  should  be  debited  with  the  sum  re- 
ceived of  the  agent.  Col.  William  Martin,  on  account 
of  the  lands  previously  sold;  also  with  the  price  agreed 
upon  between  him  and  said  agent  for  the  proportion  of 
the  appellant  in  his  own  right,  and  in  right  of  other 
legatees  to  which  he  was  entitled,  in  the  lands  not  pre- 
viously sold  by  the  agent,  and  then  purchased  of  the 
agent  by  the  appellee ;  also  with  143  dollars  54  cents, 
cash,  paid  on  the  25th  September  1833,  the  balance 
then  ascertained,  with  interest  to  the  date  of  the  settle- 
ment with  the  agent,  and  also  with  the  sum  of  200 
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dollars,  alleged  in  the  bill  and  admitted  in  the  answer  1850. 

to  have  been  paid  to  the  appellee  by  the  appellant,  for  xerm. 
interest  on  the  amount  of  the  order  upon  the  agent. 


from  the  date  thereof  to  the  time  of  settlement  with  '  v. 
the  agent,  and  deducting  the  amount  so  debited  to  the  Hundley, 
appellant  from  the  amount  so  debited  to  the  appellee, 
the  balance  so  ascertained  to  be  due  from  the  appellee 
will  be  sum  for  which,  with  interest,  the  appellant 
should  have  a  decree.  And  leave  should  be  reserved 
to  the  appellant  to  apply  to  the  Court  for  a  rescission  of 
the  contract,  and  a  decree  for  the  reconveyance  of  the 
land  conveyed  to  the  appellee,  over  and  above  the  750 
acres,  in  the  event  of  the  personal  decree  for  the  bal- 
ance, ascertained  as  aforesaid,  proving  unavailing. 

The  Court  is  therefore  of  opinion  that  the  decree 
dismissing  the  bill  is  erroneous ;  and  the  same  is  re- 
versed with  costs;  and  the  cause  is  remanded,  to  be 
proceeded  in  according  to  the  principles  of  this  opinion, 
in  order  to  a  final  decree. 
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1850.  M'Laughlin  i\  The  Bank  of  Potomac  ^  aU. 

April 


Term. 


May  11th. 

A  cause,  on  appeal  from  the  decision  of  the  Circuit  court  of  the 
district  of  Alexandria,  pending  in  the  Supreme  court  of  the  Uni- 
ted States  at  the  time  of  the  retrocession  of  the  county  of  Alex- 
andria to  the  State  of  Virginia,  was  properly  heard  and  decided 
by  that  Court  after  the  retrocession ;  and  its  decision  was  properly 
sent  down  to  the  Circuit  Superior  court  of  law  and  chancery  for 
the  county  of  Alexandria  established  by  the  Legislature  of  Vir- 
ginia ;  and  is  to  be  enforced  by  that  Court. 

At  the  June  term,  1845,  of  the  Circuit  court  of  the 
United  States  for  the  District  of  Columbia,  holden  in 
and  for  the  county  of  Alexandria,  a  decree  was  rendered 
in  a  cause  therein  pending,  in  which  the  Bank  of  Po- 
tomac and  others  were  plaintiffs,  and  Bridget  M'Laugh- 
lin and  others  were  defendants,  by  which  certain  real 
estate  in  the  possession  of  Bridget  M'Laughlin  was 
subjected  to  satisfy  the  claims  of  the  plaintiffs  against 
Edward  M'Laughlin;  and  commissioners  were  appoin- 
ted to  made  sale  thereof.  From  this  decree,  Bridget 
M'Laughlin  took  an  appeal  to  the  Supreme  count  of  the 
United  States.  Whilst  the  appeal  was  pending  in  the 
Supreme  court,  the  county  of  Alexandria  was  retroce- 
ded  by  the  government  of  the  United  States,  to  the 
State  of  Virginia,  and  the  retrocession  was  accepted  by 
the  Legislature  of  Virginia.  The  acts  of  the  General 
Assembly  of  Virginia  and  of  Congress  by  which  this 
was  accomplished,  are  referred  to  in  the  opinion  of  the 
Court. 

In  December  1848,  the  decree  of  the  circuit  court  of 
Alexandria  was  affirmed  by  the  Supreme  court;  and 
the  decree  was  remanded  in  the  usual  form  to  the  Judge 
of  the  Circuit  Superior  court  of  law  and  chancery  for 
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the  county  of  Alexandria  in  the  Comraowealth  of  Vir-     1850. 
ginia.     At  the  November  term  of  the  Circuit  court,  the    'leim, 

mandate  of  the  Supreme  court  was  produced  in  Court — ; 

by  the  plaintiffs,  who  moved  the  Court  to  receive  and  ^ghlin 
file  the  same,  which  motion  was  resisted  by  the  defen-  g  \   f 
dants;  but  the  Court  sustained  the  motion,  and  ordered  Potomac 
that  the  said  mandate  should  be  filed  among  the  records       ^  ^' 
of  the  Court,  and  obeyed.     From  this  order  Bridget 
McLaughlin  applied  to  this  Court  for  a  supersedeas^ 
which  was  awarded. 

The  cause  was  argued  in  this  Court  by  John  Y,  Ma- 
son  and  Heathy  for  the  appellant,  and  by  Dacis  of  Bal- 
timore, and  Macfarland^  for  the  appellees. 

Baldwin,  J,  delivered  the  opinion  of  the  Court. 

The  constitution  of  the  United  States  gives  to  Con- 
gress exclusive  legislation  over  such  district,  not  ex- 
ceeding ten  miles  square,  as  may,  by  session  of  particu- 
lar States,  and  the  acceptance  of  Congress,  become  the 
seat  of  government  of  the  United  States.  This  pro- 
vision recognizes  the  authority  of  States  to  make  the 
cession,  and  of  Congress  to  receive  it;  and  carries  with 
it  the  incidental  powers  of  reciprocal  legislation,  adap- 
ted to  the  accomplishment  of  the  purpose.  And  it  thus 
became  the  duty  Of  ceding  States  on  the  one  hand,  and 
of  Congress  on  the  other,  so  to  provide,  in  the  transfer 
of  sovereignty  and  jurisdiction,  that  the  rights  of  indi- 
viduals and  the  incidental  remedies,  existing  at  the  time, 
should  receive  no  detriment. 

Accordingly,  we  find  that  by  the  act  of  session  of 
the  Virginia  Legislature  of  December  1789,  it  was  pro- 
vided, that  the  jurisdiction  of  the  laws  of  the  State, 
over  the  persons  and  property  of  individuals  residing 
within  the  limits  of  the  cession,  should  not  cease  or  de- 
termine, until  Congress  having  accepted  the  cession, 
should,  by  law,  provide  for  the  government  thereof, 
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1850.     under  their  jurisdiction.     The  act  of  cession  of  the 
•^rm.    Maryland  Legislature  contains  the  like  provision  in 


identical  words.     And  the  acts  of  acceptance  of  Con- 
M'Lau- 
ghlin    gress  of  July  1790,  and  March  1791,  embrace  a  provi- 

B  nk  f  ^^^"'  ^^^^  ^^^  operation  of  the  laws  of  the  ceding 
Potomac  States,  within  such  district,  should  not  be  affected  by 
^  '  the  acceptance  until  the  time  fixed  for  the  removal  of 
the  seat  of  government.  And  the  act  of  Congress  of 
February  1801,  for  the  government  of  the  district, 
makes  provision  for  obtaining  executions  on  judgments 
and  decrees  which  had  been,  or  should  be,  obtained  in 
the  Courts  of  Maryland  or  Virginia,  by  filing  exem- 
plifications of  the  proceedings  in  the  Court  of  the  dis- 
trict. 

In  the  case  of  Van  Ness,  ^c.  v.  The  Bank  of  the 
United  States,  13  Peters'  R.  17,  a  question  arose  as  to 
the  validity  of  a  title  to  certain  lots  in  the  City  of  AV^ash- 
ington,  derived  from  a  decree  of  the  Chancery  court  of 
Maryland,  rendered  in  October  1801,  after  Cong^ress 
had  assumed  jurisdiction  over  the  territory,  thoug'h  in 
a  cause  pending  before.  And  it  was  held  by  the  Su- 
preme court  of  the  United  States,  that  it  was  not  the 
intention  of  the  parties  to  the  session,  that  suits  pend- 
ing at  the  time,  should  abate ;  and  that  without  stop- 
ping to  enquire  what,  upon  general  principles  of  law, 
would  be  the  effect  of  a  cession  upon  suits  then  pend- 
ing in  the  ceding  sovereignty,  it  was  evident  that  the 
State  and  the  United  States  both  intended  that  the 
suits  then  pending  in  the  Maryland  tribunals  should  be 
proceeded  in,  until  the  rights  of  the  parties  should  be 
finally  decided,  and  that  the  judgments  and  decrees 
there  made,  should  be  as  valid  and  conclusive  as  if  the 
sovereignty  had  not  been  transferred. 

It  is  admitted  on  all  hands,  that  Congress  had  the 
constitutional  power  of  retroccding,  and  Virginia  of  ac- 
cepting the  retrocession  of  territory,  ceded  by  the  latter 
to  the  former  as  above  mentioned ;  and  it  follows  that 
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these  parties  had  the  like  incidental  powers  of  legisla-  1850. 

tion,  to  give  effect  to  the  retrocession,  as  they  possessed  Tenn. 
in  regard  to  the  original  cession,  and  incurred  the  like 


obligations  of  duty  in  regard  to  the  rights  and  remedies    ghlin 
of  individuals  existing  at  the  time  of  the  retrocession.  ^J^  ^^ 

The  retrocession  was  accomplished  by  a  series  of  le-  Potomac 
gislative  acts,  beginning  with  the  act  of  the  Virginia 
Legislature  of  February  1846,  which  provided  that,  so 
soon  as  the  Congress  of  the  United  States  should  re- 
cede to  the  Commonwealth  of  Virginia,  the  county  of 
Alexandria,  and  relinquish  their  exclusive  jurisdiction, 
as  well  of  territory  as  of  persons  residing,  or  to  reside 
therein,  the  same  should  be  re-annexed  to  this  Com- 
monwealth, and  constitute  a  portion  thereof;  and  which 
declared  that  the  jurisdiction  and  laws  of  the  United 
States,  as  well  as  the  rights  and  privileges  of  the  citi- 
zens of  said  county,  and  bodies  politic  and  corporate 
thereof,  should  continue  in  force  and  be  exercised,  in 
like  manner,  and  to  the  same  extent,  as  they  then  exis- 
ted, until  the  General  Assembly  of  Virginia  should,  by 
law,  provide  for  the  government  of  said  county,  under 
the  constitution  and  laws  of  this  Commonwealth. 

The  next  step  was  taken  by  the  Congress  of  the  Uni- 
ted States,  by  the  act  of  July  1846  ;  by  which,  when 
the  assent  of  the  people  of  the  county  and  town  of 
Alexandria  should  be  ascertained  as  therein  prescribed, 
all  that  portion  of  the  District  of  Columbia  ceded  to  the 
United  States  by  the  State  of  Virginia,  and  all  the 
rights  and  jurisdiction  therewith  ceded  over  the  same, 
were  retroceded  and  forever  relinquished  to  the  State 
of  Virginia,  in  full  and  absolute  jurisdiction,  as  well  of 
soil  as  of  persons  residing  or  to  reside  therein.  But 
that  the  jurisdiction  and  laws  then  existing  in  the  said 
territory,  over  the  persons  and  proi)erty  of  individuals 
therein  residing,  should  not  cease  or  determine,  until  the 
State  of  Virginia  should  thereafter  provide  by  law  for 
the  extension  of  her  jurisdiction  and  judicial  system 
over  the  territory  so  retroceded. 
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1850.        This  was  followed  by  the  act  of  the  General  Assem- 
Term.    ^'y  ^^  Virgiuia   of  March    1847,  by   which   the  laws 


•  and  jurisdiction  of  this  Commonwealth  were  extended 
ghlin  over  the  retroceded  territory,  with  certain  exceptions 
Bank  of  ^^^  ^^^  preservation  and  protection  of  the  rights  and  re- 
Potomac  medies  of  individuals.  It  was  never  contemplated  by 
the  high  contracting  parties  to  continue  in  existence 
for  these  purposes  the  Circuit  and  inferior  courts  of  the 
District  for  Alexandria  county;  and  therefore  provision 
was  made  for  the  transfer  to  the  appropriate  Courts  es- 
tablished by  the  act,  of  all  original  and  record  muni- 
ments of  title,  and  of  all  judgments,  decrees,  and  orders 
in  actions  and  suits  which  had  been  determined,  and  of 
all  actions  and  suits  depending.  In  regard  to  actions 
and  suits  on  the  docket  of  the  Circuit  court  of  the  Dis- 
trict for  Alexandria  county,  which  had  been  carried  by 
appeal  into  the  Supreme  court  of  the  United  States, 
(which  Congress  had  constituted  the  appellate  Court  of 
the  District,)  these  were  not  in  a  condition  to  be  trans- 
ferred to  the  Superior  court  of  law  and  chancery  estab- 
lished by  the  act,  without  a  transfer  also  of  the  pending 
appeals  therein  to  an  appellate  forum  in  Virginia.  The 
latter  would  have  been  inconvenient  and  inexpedient, 
for  obvious  reasons ;  and  there  was  no  necessity  for  the 
measure,  inasmuch  as  the  tribunal  in  which  the  appeals 
were  pending  continued  in  existence,  with  complete 
jurisdiction  over  them;  unless,  indeed,  it  should  be  de- 
prived thereof  by  legislation  or  the  want  of  legislation 
on  the  subject.  The  act,  therefore,  recognized  the 
continued  jurisdiction  of  the  Supreme  court  in  regard 
to  the  pending  appeals;  and  inasmuch  as  its  adjudica- 
tions could  not  be  transmitted  to  the  Circuit  court  of 
the  District  for  the  coutity  of  Alexandria,  by  reason  of 
the  abrogation  of  the  latter  Court,  provision  was  made 
for  the  transmission  of  them  to,  and  the  carrying  of 
them  into  effect  by,  the  Circuit  Superior  court  of  Vir- 
ginia established  by  the  act.     The  prescribed  form  of 
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such  transmission,  by  mandate  from  the  Supreme  court,     1850. 
was  a  mere  matter  of  form,  inasmuch  as  the  subsequent    xem. 

proceedings  were  to  be  had  in,  and  by  force  of  the  ju---— 

risdiction  of,  the  new  tribunal,  and  subject  to  the  juris-    ghlin 
diction  of  the  Supreme  Court  of  appeals  of  Virginia.     ^^^  ^^ 

In  contormity  with  this  last  act  of  the  legislature  of  Potomac 
Virginia,  the  supplemental  act  of  Congress  of  July 
1848,  was  passed,  by  which  provision  was  made  for 
the  continued  jurisdiction  of  the  Supreme  court  of  the 
United  States,  in  causes  pending  therein  from  the  Cir- 
cuit court  of  the  District  for  the  county  of  Alexandria, 
at  the  time  when  the  jurisdiction  and  laws  of  Virginia 
had  been  extended  over  the  same;  and  for  the  trans- 
mission of  its  adjudications, Jn  such  appellate  causes, 
to  the  proper  tribunal  in  Virginia  invested  by  her  laws 
with  jurisdiction  to  carry  the  same  into  effect. 

We  need  not  enter  into  any  criticisms  upon  the 
phraseology  of  these  several  acts  of  Congress  and  of 
the  General  Assembly.  They  must  be  treated,  one 
and  all,  as  parts  of  one  entire  legislative  compact  be- 
tween the  high  contracting  parties,  upon  the  subject 
with  which  they  dealt,  and  over  .which  they  had  un- 
questioned constitutional  power.  That  subject  was, 
the  retrocession  of  sovereignty  and  jurisdiction,  and 
the  provisions  by  which  it  was  to  be  accomplished 
were  matters  of  sound  discretion  and  enlightened  ex- 
pediency. The  very  sovereignty  and  jurisdiction  of 
which  they  treated,  enabled  the  parties  to  reserve,  tem- 
porarily, a  portion  thereof,  for  the  more  perfect  and  be- 
neficial transfer  of  the  whole.  It  was  essential  to  pro- 
vide for  the  disposal  of  the  existing  litigation  in  the 
Courts  of  the  retroceded  territory,  and  that  could  be 
done,  in  relation  to  actions  and  suits  pending  in  the 
appellate  Court,  only  by  allowing  them  to  be  adjudi- 
cated in  that  forum,  or  by  transferring  them  for  adjudi- 
cation to  some-  other  tribunal.  The  wild  and  mis- 
chievous result,  if  that  could  have  followed  from  naked 
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1850.     retroceBsion,  of  suffering  the  pending  appeals  to  fall 
Term,    ^^om  the  jurisdiction  of  the  Supreme  court,  without 

-— care  as  to  their  future  fate,  or  that  of  the  judgments 

ghlin  i^nd  decrees  from  which  they  sprang,  was  surely,  at  no 
Bank  of  P^^^^  ^^  *^^  legislative  treaty,  for  a  moment  contera- 
Potomac  plated.  The  wise  and  beneficent  expedient  has  been 
adopted  of  retaining  the  jurisdiction  of  the  Supreme 
court  over  such  appeals;  and  we  have  no  difficulty 
upon  the  question,  whether  this  was  done  in  due  time 
and  by  competent  authority. 

As  to  the  time.  The  compact  was  not  to  be  evi- 
denced  by  a  deed  to  be  signed  and  sealed  by  the  high 
contracting  parties  or  their  agents;  but  by  reciprocal 
acts  of  legislation,  to  be  passed  from  time  to  time  as 
the  occasion  should  require,  and  resulting  in  their  mu- 
tual consent  to  the  several  provisions,  as  expressed  by 
both  of  the  parties,  or  by  either  with  the  acquiescence 
of  the  other.  The  proper  time  for  Virginia  to  intro- 
duce her  stipulation  for  adjudication  by  the  Supreme 
court,  of  the  appeals  depending  at  the  time  of  the  retro- 
cession, was  when  she  was  accomplishing  that  retro- 
cession, in  conformity  with  the  previous  act  of  Con- 
gress, by  extending  her  laws  and  jurisdiction  over  the 
retroceded  territory.  It  was  a  modification  of  that  ex- 
tension of  her  jurisdiction,  in  order  to  render  it  more 
perfect  and  beneficial ;  to  which  the  General  Govern- 
ment could  have  had  no  possible  objection,  and  which 
might  have  been  regarded  as  tacitly  assented  to  by 
Congress,  in  the  absence  of  any  further  legislation  by 
that  party;  but  which  was  expressly  concurred  in  and 
provided  for  by  the  subsequent  act  of  Congress.  And 
even  if  any  blunder  had  occurred,  of  omission  or  com- 
mission, in  the  progress  of  the  legislative  treaty;  what 
well  founded  objection  could  there  have  been  to  a  re- 
turn to  the  subject  by  the  parties  to  the  compact,  at 
any  time  when  the  occasion  should  require  it,  for  the 
purpose  of  supplying  the  defect  or  correcting  the  mi8- 
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take  ?  The  high  contraetiug  parties  had  full  constita-  1850. 
tional  power  over  the  subject,  without  limitation  as  to  xerm. 
time;  and  that  power  could  not  be  exhausted,  until  the  • 


retrocession,  with  its  incidents,  was  rendered  complete    ghlin  • 
and  perfect.  B^^^^^ 

As  to  the  competency  of  the  authority.  There  Potomac 
could  hardly  be  a  cavil  as  to  the  competency  of  Con- 
gress to  permit,  or  even  prescribe,  especially  with  the 
consent  and  for  the  benefit  of  Virginia,  the  exercise 
by  the  appellate  Court  of  the  district  of  that  juris- 
diction over  causes  pending  therein,  which  that  tri- 
bunal had  lawfully  acquired.  And  as  to  Virginia; 
when  the  judicial  department  of  her  government  is 
called  upon  to  pronounce  that  the  legislative  depart- 
ment has  transcended  its  constitutional  powers,  the 
usurpation  must  be  made  manifest ;  and  not  the  less  so, 
when  the  question  occurs  in  relation  to  a  compact  with 
another  sovereignty,  made  under  the  authority  of  the 
federal  constitution,  and  the  effect  of  the  adjudication 
is  to  be,  if  not  an  entire  abrogation  of  the  compact,  a 
breach  of  good  faith  on  the  part  of  the  State  in  regard 
to  the  other  contracting  party. 

It  is  true  that  our  State  constitution  declares  the  ju- 
dicial power  of  Virginia  shall  be  vested  in  certain  tri- 
bunals of  her  own,  whose  jurisdiction  is  to  be  regulated 
by  law.  And  if  we  could  suppose  that  the  Legislature 
of  Virginia  would  ever  undertake  to  submit  the  admi- 
nistration of  her  laws,  between  her  own  citizens  and 
OD  her  own  soil,  to  the  authority  and  control  of  foreign 
tribunals,  we  would  imagine  an  invasion,  not  only  of 
the  constitutional  province  of  her  judiciary,  but  an  act 
of  treason  against  the  sovereignty  of  her  people.  But 
in  this  case  there  has  been  no  delegation  of  jurisdiction 
to  the  judicial  department  of  another  government.  No 
Court  of  Virginia  has  ever  had  jurisdiction  of  the  ap- 
peals depending  in  the  Supreme  court  of  the  United 
States,  at  the  time  of  the  retrocession  of  the  territory 
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1850.     formerly  ceded  to  the  General  Government.     The  ja- 
Tem.    ris^iction  over  those  appeals  was  reserved  in  the  com- 

— pact  of  retrocession  to  the  tribunal  which  had  inter- 

ghlin    mediately  acquired  the  same;  and  now   to   expunge 
Bank  of  ^^^^^  remedies  would  be   an    act  of  judicial  violence 
Potomac  scarcely  less  flagrant  than  the  extirpation  of  the  rights 
which  they  involve. 

The  court  is  therefore  of  opinion  that  there  is  no 
error  in  the  decretal  order  of  the  Circuit  Superior 
court;  and  it  is  ordered  and  decreed  that  the  same  be 
affirmed,  with  costs  to  the  appellee. 


Term. 


Bicfimonft^ 


1850,  Reid's  adm'r  v.  Strider's  adm'r. 

April 


May  14th. 

1.  A  writ  of  error  coram  vobis  does  not  lie  in  the  Supreme  cdurt  of 
appeals. 

2.  Where  a  party  to  a  cause  pending  in  the  Supreme  court  of  ap- 
peals dies  pending  the  appeal,  it  is  not  necessary  to  revive  the 
cause  in  the  name  of  his  representative  ;  but  the  case  may  be 
revived  when  it  goes  back  to  the  Court  below. 

This  was  a  motion  upon  notice  by  Hunter,  adminis- 
trator of  Reid,  to  set  aside  a  decree  of  this  Court 
made  at  the  April  term  1845.  The  case  is  reported  in 
2  Grattan  34.  The  ground  of  the  motion  was,  that 
before  the  case  was  argued  or  decided,  the  appellee 
Strider  had  died.  It  appeared  that  Strider  died  in 
March  1845 ;  and  that  the  cause  was  argued  in  April 
and  decided  in  May  of  that  year,  without  a  revival  of 
the  suit  against  his  administrator,  or  a  suggestion  of  his 
death  upon  the  record. 
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G.  N.  Johnson  for  the  motion.  1850. 

The  proceeding  by  notice,  on  motion,  has  in  practice    xerm. 
been  substitnted  for  a  writ  of  error  coram  vobis.     Eu-  • 


bank  v.  RallSy  4  Leigh  308.     But  if  the  Court  shall    adm'r 
be  of  opinion  that  the  proceeding  should  be  by  the  g^rider's 
writ,  then  this  motion  may  be  considered  as  an  applica-    adm'r. 
tion  for  the  writ. 

On  the  merits.  Strider  and  Reid's  adm'r  were  the  only 
parties  to  the  appeal.  Both  were  therefore  necessary 
parties;  because  at  common  law  the  death  of  either 
party  abates  the  suit.  3  Bl.  Com.  302 ;  and  this  law 
is  only  so  far  modified  by  statute  as  to  authorize  a  re- 
vival by  scire  facias;  but  not  to  authorize  a  Court  to 
make  a  decree  when  there  are  no  parties.  The  statutes 
which  authorize  a  revival  of  a  suit,  shew  that  the  re- 
vival is  necessary.  Inded,  so  necessary  is  it  that  there 
shall  be  the  proper  parties  before  the  court  when  the 
cause  is  decided,  that  if  the  court  has  proceeded  to 
decide  the  cause  after  the  death  of  a  party,  this  is  an 
error  of  fact  for  which  the  common  law  gives  the  writ 
of  error  coram  vobis.      Bank  of  Alexandria  v.  Patton^ 

1  Rob.  R.  499;    May  v.  State  Bank  of  North  Carolina, 

2  Rob.  R.  66.    And  our  act  of  1819,  Sess.  Acts  1819-20, 
p.  24,  gives  this  writ. 

The  counsel  on  the  other  side  may  attempt  to  dis- 
tinguish between  cases  in  the  inferior  Court  and  cases 
in  this  Court.  But  our  statute  gives  the  writ  to  this 
Court  as  well  as  to  the  inferior  Courts.  And  as  there 
Ib  no  restriction  upon  it  in  the  statute,  the  extent  of  it« 
use  must  be  determined  by  the  common  law. 

This  writ  is  used  by  the  Court  of  King's  bench, 
which  is  an  appellate  Court;  and  that  Court  uses  it 
io  cases  of  appeal.  Why  then  should  it  not  be  used  in 
this  Court?  The  same  evil  exists  here.  Parties  in 
this  Court  die  as  in  other  Courts.  If  it  is  said  they  are 
represented  by  counsel  here,  the  same  may  be  said  of 
parties  in  other  Courts.     But  there  can  be  no  counsel 
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1850.     of  a  dead  man ;  and  his  representative  is  entitled  to 
Term,    c^oose  his  own  counsel. 

Although  there  is  no  decision  of  this  Court  eustain- 


adm*r    ing  the  use  of  the  writ  here,  yet  there  are  opinions  of 
Strid  r's  *^®  Judges  in  favour- of  it.    Stanard's  opinion  in  the 

adm'r.  Bank  of  Alexandria  v.  Patton,  1  Rob.  R.  499;  Bald- 
win's opinion  in  May  v.  State  Bank  of  North  Carolina^ 
2  Rob.  R.  56.  The  practice  in  this  Court  is  not  to 
hear  a  cause  where  a  death  is  suggested  until  it  is  re- 
vived. And  if  the  revival  is  not  necessary,  why  has 
the  statute  given  the  writ  of  error  coram  vobis  ? 

It  may  be  said  that  although  the  administrator  of 
the  deceased  party  may  ask  to  set  aside  the  decree,  that 
the  party  who  was  alive  at  the  hearing  and  was  repre- 
sented by  counsel  cannot.  But  we  do  not  ask  to  set 
aside  the  decree  as  a  matter  of  convenience  but  of 
law.  And  was  it  ever  heard  of  that  there  could  be  a 
judgment  which  bound  one  party  but  did  not  bind  the 
other.  On  this  point,  however,  the  authority  is  express 
and  decisive.  Bac.  Abr.  title  Error,  letter  J.  §  6.  And 
in  Daniel  v.  Robinson^  1  Wash.  154,  it  was  held  that 
where  one  party  is  dead,  the  other  party  may  consider 
the  cause  not  ready  for  a  hearing  until  there  has  been 
a  sdre  facias  to  revive  it. 

Cooke  for  Strider's  adm'r. 

We  are  willing  to  meet  the  case  hypothetically  as  a 
petition  for  a  writ  of  error  coram  vobis.  This  writ  we 
say  is  inconsistent  with  the  constitution  of  this  Court. 
The  fact  that  there  is  no  precedent  for  it  here,  is  con- 
clusive against  it.  A  writ  in  an  inferior  Court  is  inten- 
ded not  only  to  revive  the  case  but  to  have  it  tried 
over  again.  The  petitioner  expects  to  be  benefitted  by 
the  new  trial  on  which  he  may  introduce  new  evidence. 
But  no  new  evidence  can  be  introduced  in  this  Court. 

Look  to  the  class  of  cases  in  which  this  Court  recu- 
ses to  alter  a  decree  once  made  though  erroneous  on 
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its  face.     Campbell  v.  Price^  3  Munf.  227 ;   Towner  v.  1850. 

LoM^  9  Leigh  262.     In  this  last  case  there  had  been  a  ^^^ 
vacation  of  but  eight  days,  and  yet  this  court  refused 


to  alter  the  decree.  adm*r 

The  counsel  on  the  other  side  asks  why  may  not  g^rider^s 
this  court  issue  the  writ  as  well  as  the  Court  of  King's  adm'r. 
bench,  which  is  a  Court  of  appeals.  It  is  not  feasible 
for  this  Supreme  court  to  modify  its  rules  of  practice 
to  accord  with  the  practice  of  the  King's  bench,  which 
though  an  appellate  is  an  inferior  Court.  It  is  dange- 
rous to  take  up  one  point  of  practice  and  conform  to  it 
without  considering  the  antecedents  and  succedents. 

It  is  supposed  by  the  counsel  on  the  other  side,  that 
the  act  of  1819,  Sess.  Acts  1819-20,  p.  24,  gives  this 
Court  authority  to  use  the  writ  of  error  coram  vobis. 
The  intent  of  that  act  was  to  facilitate  the  obtaining 
the  writ  where  it  was  legally  obtainable  before.  The 
draftsman  of  the  act  seems  to  have  supposed  that  this 
Court  might  issue  the  writ.  In  that  he  was  mistaken, 
and  the  act  does  not  authorize  it. 

Baldwin,  J,  The  case  presented  for  our  considera- 
tion is  briefly  this :  Reid,  the  owner  of  a  negro  boy, 
on  which  he  had  given  a  deed  of  trust,  agreed  with 
Strider  to  place  him  in  his  possession  till  the  1st  of  Ja- 
nuary 1834,  when  Reid  was  to  refund  the  money  se- 
cured by  the  trust  deed,  (which  Strider  undertook  to 
discharge,)  and  take  back  the  boy,  or  receive  the  bal- 
ance he  should  then  be  worth  at  a  fair  valuation,  and 
make  a  good  title  for  him.  Reid  failed  to  perform  the 
condition,  and  afterwards  his  administrator  brought  a 
suit  in  equity  to  redeem  the  slave,  upon  the  allegation 
that  the  transaction  was  a  mortgage  ;  and  it  was  so  held 
by  the  Circuit  court.  Reid's  administrator  was  there- 
fore charged  with  the  money  advanced,  with  interest 
from  the  1st  of  January  1834,  and  credited  by  the  hires  ; 
and  a  small  balance  being  found  in  his  favour,  Strider 
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4850.     was  decreed  to  paj  it,  and  to  deliver  the  slave.    From 
r^P^     this  decree  Strider  appealed,  and  this  Court,  in  May 


1845,  held  the  contract  to  be  not  a  mortgage,  but  a  con- 
admV  ditional  sale,  and  the  sale  not  having  been  abrogated,  by 
g  7'  ,  performance  of  the  condition,  that  he  became  Strider's 
adm'r.  property,  without  accountability  for  hires.  The  decree 
of  the  Circuit  court  was  therefore  reversed,  and  Strider 
decreed  to  pay  the  balance  of  the  value  of  the  boy  on 
the  1st  of  January  1834,  after  deducting  the  money  ad- 
vanced, with  interest  from  that  date.  See  Reid'sadrnW 
V.  Strider  J  2  Gratt.  34.  And  now,  nearly  five  years 
after  the  decree  of  this  Court,  a  motion  is  made  here, 
either  to  set  it  aside,  or  to  award  a  writ  of  error  coram 
vobis;  on  the  ground  that  at  the  time  of  its  rendition, 
Strider  had  died,  to  wit,  in  the  month  of  March  previ- 
ously, and  consequently,  that  the  case  w^as  prematurely 
and  irregularly  heard,  inasmuch  as  Strider's  death  ought 
to  have  been  suggested,  and  the  appeal  revived  against 
his  representative. 

I  need  not  consider  how  far  this  Court  may  amend 
its  judgments  and  decrees,  at  a  subsequent  term,  by 
correcting  clerical  misprisons  in  the  entries  thereof,  the 
question  here  being  of  a  quite  different  nature.  We 
are  called  upon  not  to  amend,  but  to  reverse,  annul,  or 
set  aside  the  decree,  in  order  that  the  appeal  may  be 
replaced  upon  our  docket,  and  heard  de  novo  upon  its 
merits,  after  a  revival  thereof  against  Strider's  represen- 
•  tative ;  and  this,  too,  upon  the  application  of  the  ad- 
verse party,  who  might  have  had  the  death  suggested, 
and  process  of  revival  issued,  before  the  hearing  was 
had  in  this  court. 

It  is  not  the  province  of  this  Court  to  exercise  appel- 
late jurisdiction  over  its  own  adjudications,  and  it  has 
no  process  adapted  to  such  a  purpose.  It  has  no  power 
to  award  writs  of  error  to  its  own  judgments,  or  allow 
appeals  from,  or  bills  of  review  to,  its  own  decrees,  for 
any  error  of  law  or  of  fact  appearing  upon  the  face  of 
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its  records.  Nor  cau  it,  for  errors  of  fact  not  apparent  1850. 
upon  its  records,  grant  writs  of  error  coram  vobis^  or  xerm. 
entertain  bills  of  review.     It  is  the  appellate  forum  in  ■ 


the  last  resort,  for  the  revisal  of  the  judgments  and  de-    adm'r 
crees  of  subordinate  tribunals,  which  it  may  affirm  or  g^^i^^g 
reverse,  with  power  in  case  of  reversal,  to  render  such  adm'r. 
adjudication  as  the  inferior  Court  ought  to  have  ren- 
dered.   During  the  same  term,  its  decisions,  like  those 
of  other  Courts  of  record,  are  within  its  own  breast,  * 
and  may  be  modified  or  rescinded  as  a  more  matured 
consideration  may  dictate;  but  alter  the  end  of  the 
term,  the  merits  of  its  adjudications   have  passed  be- 
yond its  control.     This  finality  and  irreversibility  of 
the  judgments  and  decrees  of  this  Court  is  inherent  in 
the  very  nature  and  constitution  of  the  tribunal,  and 
cannot  be  disturbed  without  deranging  the  adminstra- 
tion  of  justice,  and  the  introduction  of  intolerable  evils 
in  practice. 

This  Court  occupies  the  like  supreme  and  ultimate 
position  in  our  judicial  system  that  the  House  of  Lords 
does  in  that  of  England.  And  in  the  House  of  Lords 
a  writ  of  error  coram  vobis  does  not  lie  for  error  in  fact; 
for  which  two  reasons  are  assigned,  one  technical,  and 
the  other  politic :  the  first  is  that  the  record  itself  is  not 
removed  thither,  but  only  the  transcript  thereof,  as  with 
us:  the  other  is,  that  it  is  below  the  dignity  of  the 
House  of  Lords,  that  being  the  supreme  judicature,  to 
examine  matters  of  fact ;  the  substantial  meaning  of 
which  I  take  to  be,  that  to  do  so,  would  be  foreign  to 
the  nature  and  purposes  of  that  tribunal.  See  2  Tidd's 
Pract.  1057. 

It  is  true,  in  relation  to  writs  of  error  coram  vobls, 
that  by  the  act  of  the  24th  of  February  1820,  Sess. 
Acts  of  1819-20,  it  is  provided,  "  that  WTits  of  error  co- 
ram vobis,  and  all  other  writs  of  error,  may  be  awarded 
in  vacation,  by  any  Judge  of  the  Court  of  appeals,  or 
General  court,  or  any  Superior  court  of  law,  or  by  any 
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1850.  two  justices  of  a  County  or  Corporation  court^  in  the 
Teran.  ^^^  manner  and  upon  the  same  conditions,  as  may  be 
.  awarded  by  the  same  Courts  respectively  in  terra  time; 
admV  and  that  every  such  writ  issued  in  pursuance  of  this  act 
Strid  r'  ®^^^  operate  as  a  supersedeas."  But  this  act  was  not 
admV.  designed  to  enlarge  the  powers  of  the  Courts  therein 
mentioned,  but  only  to  extend  certain  then  existing 
powers  thereof  in  term  time  to  Judges  thereof  respec- 
*  tively  in  vacation ;  and  must  be  contrued  redendo  sin- 
gida  singidiSy  by  referring  the  comprehensive  terms, 
which  in  the  aggregate  embrace  writs  of  error  of  every 
description,  distributively  to  the  appropriate  writs  of 
error,  of  which  the  respective  Courts  already  had  cog- 
nizance. 

The  remedy  therefore,  for  the  supposed  error  or  ir- 
regularity, by  writ  of  error  coram  vobis^  would  be 
wholly  unwarranted,  and  moreover  utterly  inappropri- 
ate, it  being  merely  a  common  law  writ,  and  unheard 
of  in  chancery  proceedings. 

And  if  we  look  to  a  bill  of  review,  it  is  obvious  that 
in  a  Supreme  court  merely  appellate,  there  is  no  room 
for  its  cognizance,  the  only  tribunal  in  which  such  a 
proceeding  can  originate,  being  the  subordinate  Court 
where  the  original  decree  was  rendered :  and  even  there 
jurisdiction  of  it  is  taken  away  by  an  appellate  decree 
of  this  Court,  after  which  a  bill  of  review  lies  only  on 
the  ground  of  the  discovery  of  new  matter  affecting 
the  merits  of  the  controversy.  Campbell  v.  Price  ^. 
3  Munf.  227.  And  matter  of  abatement  is  not  capable 
of  being  shewn  by  bill  of  review,  as  error  to  reverse  a 
decree.  3  Dan.  Chan.  Pract.  1728,  n;  Story's  Eq.  Plead. 
§  411 ;  Mitf.  Eq.  PI.  by  Jery.  85. 

If  this  Court  has  no  process  by  which  to  reverse  or 
annul  its  judgments  and  decrees  of  former  terms  upon 
the  merits,  still  less  can  it  do  so,  for  mere  irregularities, 
and  far  less  by  the  informal  and  summary  proceeding 
by  motion.     Indeed,  a  final  judgment  or  decree  of  any 
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Court  of  record  cannot,  without  the  authority  of  some     1850. 

statute,  be  rescinded  or  amended  after  the  expiration  of    xerm. 

the  term  at  which  it  was  rendered.     3  Chit.  Bl.  407 ;    ^  .,, — 

Reici  8 
Bank  of  Virginia  v.  Craig^  6  Leigh  399.     In  the  case    adm'r 

jnst  cited,  this  Court  unanimously  overruled  a  motion  gtrider's 
for  a  rehearing,  on  the  ground,  "thf.t  it  could  not  set    admV. 
aside  its  decree  entered  at  a  former  term,  whether  it 
was  prematurely  decided,  or  whether  it  was  objection- 
able on  the  merits  or  not." 

With  that  decision,  the  case  of  Wynn  v.  WyaWs 
admW^  11  Leigh  584,  cannot  be  regarded  as  in  conflict. 
There,  it  is  true,  a  judgment  of  this  Court  of  one  term 
was,  at  the  next  term  thereafter,  set  aside  and  a  re- 
hearing directed;  but  the  reporter  suggests  that  the 
motion  for  it  had  been  made  at  the  previous  term,  and 
held  under  advisement.  That  this  was  so,  may  be  in- 
ferred from  the  fact,  that  no  question  seems  to  have 
been  made  as  to  the  power  of  the  Court  to  re-examine 
its  judgment  of  a  former  term ;  a  question  too  grave  to 
have  been  disregarded,  especially  after  the  solemn  deci- 
sion upon  that  point  in  the  Bank  of  Virginia  v.  Craig, 
And  this  inference  is  strengthened  by  an  order  of  the 
Court  after  the  allowance  of  the  rehearing,  stating  that 
before  it  was  granted,  the  transcript  of  the  judgment 
had  been  improvidently  certified  to  the  Court  below, 
and  therefore  recalling  the  same. 

What  I  have  said  is  based  upon  the  hypothesis,  that 
there  is  error  or  irregularity  in  fact  in  the  failure  to  sug- 
gest the  death  of  the  appellant  Strider,  and  proceeding 
to  the  appellate  hearing  and  decree,  without  a  revival 
of  the  appeal  against  his  representative;  but  I  am  far 
fix)m  entertaining  that  opinion. 

At  common  law,  actions  abated  by  the  death  of  the 
plaintiff  or  defendant,  and  were  incapable  of  revival, 
though  originally  maintainable  for  or  against  the  repre- 
sentative of  the  deceased.  A  suit  in  equity  also  abated 
by  the  death  of  either  party ;  but,  if  originally  main- 
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1850.  tainable  for  or  against  the  representative  of  the  de- 
Term.  ceased,  could  always  be  revived  by  bill  of  revivor,  and 
now  by  statute  may  be  revived  by  scire  facias,  1  R«v. 


adm'r    Code  p.  497.     The  English  statutes,  and  ours  conform* 
Strid  r'    ^"^  *^  them,  and  extended  to  suits  in  equity,  which  au- 

adm'r.  thorize  revival  by  scire  facias,  have  no  application  to 
writs  of  error  or  appeals.  These  never  abated  by  the 
death  of  either  party,  (with  one  exception,)  for  the  rea- 
son, I  presume,  that  there  is  no  abatement  of  the  origi- 
nal judgment  or  decree,  and  the  reversal  or  affirmance 
thereof  is  the  only  matter  involved  in  the  appellate 
cause.  The  exception  is  in  the  case  of  the  death  of 
the  plaintift  in  error,  before  his  assignment  of  errors, 
which  probably  rests  on  the  ground  that  the  proceed- 
ing has  not  been  perfected,  and  there  must  be  a  new 
writ  of  error.  This  exception  prevails  in  the  English 
practice,  the  assignment  of  errors  being  made  thereaf- 
ter the  writ  of  error  had  been  sued  out,  and  is  in  the 
nature  of  a  declaration,  upon  which  an  issue  is  made  up 
usually  by  the  plea  of  in  ivuUo  est  erratum,  which  is  in 
the  nature  of  a  demurrer.  It  is  unknown,  however,  in 
our  practice,  where  there  are  no  pleadings  in  error,  un- 
less of  a  release  or  the  like,  and  the  death  of  the  plain- 
tift' cannot  occur  before  the  assignment  of  errors,  which 
is  always  made  in  the  petition  for  the  writ. 

According  to  the  English  practice,  if  the  plaintiff  in 
error  dies  after  the  assignment  of  errors,  or  the  defen- 
dant in  error  dies,  whether  before  or  after  such  assign- 
ment, the  case  proceeds  in  the  names  of  the  original 
parties  to  hearing  and  judgment,  and  the  original  judg- 
ment, if  affirmed,  is  revived  in  the  Court  below  by 
scire  facias,  2  Tidd's  Pract.  1094.  In  equity,  an  ap- 
peal to  the  House  of  Lords  is  prayed  for  by  petition  to 
the  House,  and  allowed  by  its  order;  to  which  petition 
an  answer  is  put  in,  denying  error  in  the  decree  and 
praying  its  affirmance;  upon  which  issue,  or  an  order 
of  the  House  in  case  of  default,  the  appeal  is  appoint- 
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ed  to  be  heard.     If  either  party  dies  before  hearing,  1850. 

the  appeal  is  revived,  upon  petition,  in  the  name  of  the  xerm. 
representative  of  the  deceased.     3  Daniel's  Ch.  Pract. 


Reid's 
1634,  &e.  adm'r 

With  us,  writs  of  error  or  supersedeas  and  appeals,  gt^der's 
allowed  by  this  Court,  or  a  Judge  thereof  in  vacation,  adm'r. 
are  prayed  for  by  petition,  in  which  the  errors  com- 
plained of  are  assigned  or  set  forth ;  and  process  is 
issued  and  served  upon  the  adverse  party,  and  a  hearing 
is  had  after  appearance  by  counsel,  or  in  case  of  de- 
fault; without  appelate  pleadings  unless  of  some  ex- 
trinsic matter  in  bar. 

And  though  there  is  no  abatement  of  appellate  cau- 
ses in  this  Court,  whether  of  law  or  equity,  and  our 
statutes  for  revival  of  actions  or  suits  have  no  applica- 
tion to  them;  yet  a  practice  prevails  here,  probably 
borrowed  in  substance  from  that  of  the  English  House 
of  Lords,  in  equity,  requiring  in  case  of  the  death  of 
either  party  a  revival  of  the  appeal  or. writ  of  error  by 
consent  or  by  scire  facias.  Bank  of  Alexandria  v. 
Pation^  1  Rob.  R.  499.  It  is,  however,  a  general  rule 
of  convenience  and  policy,  applicable  only  where  the 
death  of  the  party  is  made  known  to  the  Court  and 
suggested  on  its  record;  and  there  maybe  circumstan- 
ces under  which  the  suggestion  itself  will  not  be  per- 
mitted by  the  Court.  And  if  the  appellate  cause  pas- 
ses through  this  court  without  such  suggestion,  there 
is  no  ground  for  the  imputation  of  error  or  irregularity 
in  the  proceeding  here ;  and  the  judgment  or  decree 
of  this  Court  is  remitted  to  the  Court  below,  and  en- 
tered upon  the  record  there,  and  a  revival  then  had 
there  of  the  original  judgment  or  decree  in  case  of 
affirmance,  or  of  that  of  this  Court  in  case  of  reversal. 

I  think  the  motion  made  by  Reid's  adm'r  ought  to 
be  overruled.  To  sustain  it  would  introduce  a  practice 
fraught  with  incalculable  mischief.  Hundreds  of  causes 
pass  through  this  court  without  information  on  the 
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1850.     part  of  the  Court,  or  of  the  counsel  concerned,  of 
Terra,    deaths  of  parties ;  and  much  of  our  time  would  be 


most  unprofitably  employed,  and  to  the  great  detriment 
adm'r    of  suitors,  in  setting  aside  our  own  adjudications,  ren- 
g  .\-   ,   dered  upon  mature  consideration  of  the  merits,  for  sup- 
adm'r.    posed  irregularity  in  the  proceedings. 

Cabell,  P.  and  Allen  and  Daniel,  75.,  concurred 
in  the  opinion  of  Baldwin^  J. 

Brooke,  J.  concurred  in  the  judgment. 

Motion  overruled  wifh  costs. 


Tenn. 


lticf|monA« 


1850.  Ross's  ex'oT  v.  M'Lauchlan's  adrnW  ^  als. 

April 


Same  r.  Haden's  adm'r. 

(Absent  Brooke,  J.) 
May  I4ih. 

.  Under  the  circumstances  of  the  case,  and  after  the  time  which 
had  elapsed,  the  Court  refused  to  enquire  into  errors  which  were 
alleged  to  appear  upon  the  face  of  a  final  settlement  of  a  partne^ 
ship  between  the  former  partners. 

.  In  a  suit  by  the  ex 'or  of  one  partner  against  the  ex*  or  and  his 
sureties  of  the  other  partner,  under  the  circumstances,  the  sureties 
not  allowed  to  set  up  a  credit,  which  had  been  set  up  by  the  part- 
ner and  again  by  his  ex 'or,  and  had  been  disallowed  by  the  Court 
in  both  instances. 

.  A  party  to  a  compromise  entered  into  in  ignorance  of  important 
facts  connected  therewith,  not  held  bound  by  it. 

.  A  party  to  a  compromise  entered  into,  in  ignorance  of  important 
facts  connected  therewith,  binds  himself  to  pay,  and  does  pay, 
more  than  he  was  originally  bound  to  pay.  He  is  entitled  to 
recover  back  the  amount  he  has  overpaid,  with  interest  thereon 
from  the  time  of  payment. 
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5.  A  debtor  by  four  bonds  payable  at  successive  periods,  makes  1850. 
payments  to  his  creditor,  which  upon  a  settlement  after  the  death  April 
of  the  debtor,  are  ascertained  to  amount  to  more  than  is  sufl&-  '^"^' 
dent  to  discharge  the  first  bond.     The  creditor  will  not  be  per-  Ross's 
mitted  to  apply  the  amount  remaining  after  discharging  the  first  ex* or 
bond  as  a  credit  upon  the  fourth  ;  but  the  Court  will  apply  it  to  ^^Y' 
the  second  bond  in  relief  of  a  party  bound  as  surety  for  the  chlan's 
amount  of  the  second  bond.  adm'r 

6.  A  creditor  by  two  judgments  and  a  bond  files  a  bill  against  the  ^  *^- 
ex' or  of  his  debtor,  and  obtains  a  personal  decree  against  the  game 
ex' or 'for  the  whole  amount.    Upon  an  execution  which  issued  v. 
upon  this  decree  a  part  of  the  money  is  made.    The  judgments  Haden's 
being  debts  of  highest  dignity,  the  money  so  made  is  to  be  ap-  ,      ^' 
plied  as  a  credit  upon  them,  in  relief  of  a  party  who  is  bound  as 

a  surety  for  the  judgments. 

7.  In  this  case  the  ex 'or  sells  lands  of  his  testator,  and  pays  the 
proceeds  to  the  creditor.  As  the  judgments  were  liens  upon  the 
lands,  t*iie  payments  are  to  be  applied  as  credits  upon  the  judg- 
ments. 

In  1783  a  J)artner8hip  was  entered  into  by  David 
Ross  and  Duncan  M'Lauchlan,  for  carrying  on  a  coun- 
try store  at  the  Point  of  Forks,  now  Columbia,  in  the 
county  of  Fluvanna.  In  this  partnership  David  Ross 
was  to  be  interested  two  thirds,  and  M'Lauchlan  one 
third;  and  M'Lauchlan  was  the  acting  partner  in  con- 
ducting the  business.  This  partnership  was  renewed 
and  continued  until  1794,  when  it  was  finally  dissolved. 
M'Lauchlan  continued  to  carry  on  business  at  the  same 
place  on  his  own  account,  and  was  employed  in  wind- 
ing up  the  affairs  of  the  partnership. 

In  1802,  the  partners  not  having  had  a  final  settle- 
ment, an  accountant  was  employed  by  them  to  settle 
up  the  books,  and  when  he  had  finished  his  task  Ross 
sent  up  an  agent  for  the  purpose  of  finally  adjusting 
the  business ;  and  he  submitted  in  writing  a  scheme 
of  settlement,  which  was  accepted  by  M'Lauchlan, 
in  June  1802.  The  only  provisions  of  this  scheme 
which  it  is  necessary  to  state,  are,  that  M'Lauchlan  was 
to  take  all  the  debts  of  the  concern,  and  was  to  be 
allowed  7J  per  cent,  upon  Ross's  two  thirds  of  the 
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1850.    pfood  debts  for  the  expense  and  trouble  of  collection, 
rpg^     And  having  had  the  slaves  belonging  to  the  concern  in 


,    •  his  possession  since  the  dissolution  of  the  partnership 
ex'or    in  1794.  he  was  to  be  charged  with  two  thirds  of  the 


M 


^^    hires,  with  interest  upon  them ;  and  he  was  to  take  the 


chlan's   slaves  and  to  be  charged  with  two  thirds  of  their  value. 

4  j^lg     In  March  1803,  Ross  and  M'Lauchlan  met  in  Columbia 

for  the  purpose  of  executing  the  agreement  of  June 

V.       1802,  when  a  statement  of  the  account  was  made.    In 

^[^"'^  this  account  the  good  debts  are  set  down  at  £1098.  0. 

'     6.,  and  the  interest  up  to  the  1st  of  April  1802,  at 

£467.  15.  9.  =  £1566.  1.  9. :    but  it  does  not  appear 

on  the  face  of  the  account,  that  the  deduction  of  7J 

per  cent,  on  two  thirds  thereof  was  made,  but  M'Lauch- 

lan  is  charged  with  the  whole  two  thirds.   In  the  same 

account  the  valuation  of  the  slaves  is  stated  at  £1085.; 

the  hires  are  stated  at  £590.,  and  the  interest  thereon 

at  £128.  0.  8. ;  and  M'Lauchlan  is  credited  with  £30. 

for  expenses  of  young  negroes,   and   £558.   6.  8.  tor 

one  third  of  the  slaves,  their  hires  and  interest  thereon. 

Upon  this  account  the  amount  for  which  M'Lauch- 
lan was  to  be  responsible  to  Ross  was  £2413.  18.  9., 
for  which  he  executed  to  Ross  his  four  bonds  bearing 
date  the  3d  of  March,  1803,  payable  the  1st  of  April 
1803,  1804,  1805  and  1806,  each  for  the  sum  of  £603. 
9.  8J.,  with  interest  from  the  1st  of  April  1802.  And 
at  the  foot  of  the  statement  of  the  account  the  parties 
agreed  that  if  there  was  any  error  the  pame  should  be 
rectified  on  both  sides. 

In  May  1806,  Ross  recovered  judgments  against 
M'Lauchlan  in  the  County  court  of  Fluvanna,  on  the 
two  bonds  due  in  1804  and  1805;  whereupon  M'Lauch- 
lan obtained  from  that  Court  an  injunction  to  these 
judgments,  and  executed  an  injunction  bond  with  John 
Qnarles  and  Joseph  Haden  as  his  sureties.  The 
grounds  on  which  the  injunction  was  asked,  were  first 
that  there  was  an  error  in  the  settlement  of  1803,  made 
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by  charging  him  with  a  large  sum  as  cash  on  hand,     1850. 
when  the  books  shewed  that  at  a  previous  period  there    ^^^J^ 
was  a  much  larger  balance  in  his  favour  which  had  not 
been  carried  forward;  and  second,  that  various  credits 
to  which  M'Lauchlan  was  entitled  had  not  been  al-  ,-,y- 
lowed  him  on  that  settlement;  and  he  claimed  to  have  ehlan's 
them  set  oft*  against  the  judgments.     These  credits  are    ^  ^ 
stated  in  an  account  annexed  to  the  bill. 

Ross  answered  the  bill,  and  replied  specially  to  the  v. 
claims  set  up.  Those  which  existed  before  the  settle-  ^^fj.'^ 
ment  he  objected  to  as  concluded  by  that  settlement ; 
and  as  to  the  most  important  of  them,  that  they  had 
either  been  passed  upon  in  the  settlement  or  were  with- 
out any  foundation  of  evidence  or  justice.  He  admit- 
ted certain  credits  arising  out  of  payments  made  and 
claims  bought  up  since  the  settlement,  and  said  that  to 
meet  these  he  had  held  up  the  bond  first  due,  upon 
which  these  credits  would  be  allowed  :  And  he  admit- 
terl  one  payment  of  200  dollars  through  Forbes,  which 
had  been  directed  to  be  applied  to  the  second  V>ond; 
and  which  he  had  so  directed  to  be  so  applied  before 
the  judgment  thereon  was  recovered. 

M'Lauchlan  having  died  soon  after  the  injunction 
was  obtained,  John  Quarles  qualified  as  his  executor ; 
and  the  injunction  was  dissolved  early  in  the  year  1807. 

In  March  1807  Ross  revived  his  judgments  against 
Qnarles  as  the  executor  of  M'Lauchlan,  but  the  exe- 
cutions thereon  were  returned  *'  no  effects;  "  and  he,  in 
February  1808,  instituted  a  suit  iti  the  late  Chancery 
court  of  the  Richmond  district  against  Quarles  the 
executor,  to  have  a  settlement  of  his  administration  ac- 
count, and  the  payment,  not  only  of  his  judgments, 
but  of  the  fourth  bond. 

In  this  suit  Quarles  set  up  the  same  offsets  to  the 
plaintiff's  claims  that  were  set  up  in  the  injunction  suit 
in  Fluvanna  County  court;  but  they  were  rejected: 
and  when  the  bill    was  afterwards  amended  and  his 
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1850.     sureties  in  bis  official  bond  were  made  parties,  they  also 
Te?m.    ^^  '^P  <^h^8^  offsets ;  and  tbey  also  insisted  that  there 


— was  error  in  the  settlement  of  March  1803,  in  not  allow- 

Ross's 

ex'or    ing  M'Laachlan  credit  for  a  commission  of  seven  and  a 

M'La      ^^^^  P^**  cent,  upon  the  two  thirds  of  the  good  debts, 

chlan's   for  collection,  according  to  Ross'  proposition  in  March 

&  als.    1802,  which  was  accepted  by  M'Lauchlan,  and  which 

was  the  basis  of  the  settlement  of  March  1803 ;  and 


Same 
V.       that  there  was  error  also  in  not  allowing  M'Lauchlan 

^[^,^'^  his  full  one  third   of   the   price,   hires   and   interest 

thereon,  of  the  slaves. 

In  1808  the  defendant  was  directed  to  settle  his  ad- 
ministration account ;  and  in  June  1810  there  was  a 
decree  against  him  for  £1609.  12.  7|.,  with  interest 
on  £1206.  19.  5.  from  the  1st  of  February  1810  until 
paid ;  and  he  was  allowed  to  go  before  the  commis- 
sioner to  establish  his  set-offs  to  the  residue  of  the 
plaintiff's  demand.  In  June  1812  there  was  another 
decree  in  the  cause,  in  which  the  Court,  approving  so 
much  of  the  report  as  rejected  the  defendant's  dis- 
counts, agreed  against  him,  in  favour  of  the  plaintifi, 
for  the  further  sum  of  £302.  16.  9J.,  with  interest 
from  the  8th  day  of  May  1810  until  paid.  And  in 
1815  there  was  a  further  decree,  recommitting  the  com- 
missioner's reports  previously  made  in  the  cause,  on  the 
grounds  that  they  were  made  before  the  sureties  of 
Quarles  had  been  brought  before  the  Court ;  and  that 
these  sureties  should  have  an  opportunity  to  shew  that 
they  were  erroneous.  Accordingly,  two  reports  were 
subsequently  made  :  one  by  commissioner  Parsons  and 
the  other  by  commissioner  Shore;  but  it  is  unnecessary 
to  give  the  details  of  either. 

The  cause  lingered  on  the  docket  until  March  1842, 
when  it  was  transferred  to  the  Circuit  court  of  Flu- 
vanna :  It  having  been  in  the  meantime  revived,  first 
in  the  name  of  Thomas  T.  Bouldin,  executor  of  Ross, 
and  on  his  death,  in  the  name  of  Frederick  A.  Ross,  as 
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executor  of  Ross,  and  Thomas  Shores,  late  sheriff  of    1850. 
Fluvanna  county,  and  as  such  administrator  de  bonis    xerm. 
non  of  M'Lauchlan,  and  Basil  M.  Jones,  administrator- 


of  Quarles.  ex'or 

Whilst   this   cause   was   pending  in   the  Chancery  M'^^y. 
court  at  Richmond,  David  Ross,  in  1815,  instituted  an  chlan's 
action  in  the  Circuit  court  of  Fluvanna  against  Joseph    &  alg, 
Haden,  upon  the  injunction  bond  executed  by  M'Lauch- 
lau,  with  Quarles  and  Haden  as  his   sureties,  upon       v. 
obtaining    the   injunction   above    mentioned    ^^the^^,^® 
County  court  of  Fluvanna  in  1806.     Whilst  this  action 
was  pending,  Ross  and  Haden  had  a  meeting  in  the 
City  of  Richmond,  when  Ross  made  a  statement  of  the 
debt  lor  which  Harden  was  bound,  making  the  amount 
due  on  the  23d  of  December  1815,  £1888.  12.  4.,  alter 
crediting  the  claim  with  £600.  the  price  of  a  tract  of 
land  purchased  from  the  executor  Quarles  by  Jacob 
Myers,  and  settled  with  Ross;  and  they  entered  into  an 
agreement  under  seal,  by  which  Haden  agreed  to  pay 
Rose  this  sum  in  two  equal  payments,  the  first  on  the 
23d  of  December  1815,  and  the  second  on  the  23d  of 
December  1816.     And  to  facilitate  the  payments,  Ross 
agreed  to  take  young  negroes  at  valuation. 

In  February  1816  Haden  paid  to  Ross  in  negroes  3800 
dollars.  Between  that  time  and  the  fall  of  1818  Ross 
died;  and  Haden  not  having  paid  the  balance, appearing 
due  upon  the  settlement  of  1815,  the  suit  in  the  Circuit 
court  of  Fluvanna  was  revived  in  the  name  of  Thomas 
T.  Bouldin,  the  executor  of  Ross;  and  at  the  fall  term 
of  the  Court  a  judgment  was  rendered  against  Haden 
for  the  whole  amount  of  the  two  judgments  enjoined, 
with  interest  and  damages  ;  but  the  judgment  was  to  be 
subject  to  any  equitable  credit  which  the  defendant 
might  have  against  it.  In  November  1818  Haden  ob- 
tained an  injunction  to  this  judgment.  In  his  bill  he 
stated  the  pendency  of  the  suit  of  Ross  against  Quarles 
the  executor  of  M'Lauchlan,  and  that  it  was  then  be- 
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1850.  lieved  that  there  was  but  an  inconsiderable  amount  doe 
Term.  ^^^^^  M'Lauchlau  to  Ross.  He  insisted  that  he  should 
— — ; —  not  be  subjected  to  pay  t\\e  judgment  recovered  against 
ex*or  him  until  the  real  balance  due  to  Ross  was  ascertained. 
M'liau-  "^^^^  ^®  ^^^  probably  overpaid  Ross,  and  was  entitled 
chlan'8  to  have  such  overpayment  refunded.  That  Ross,  in 
&  Ss!^  ^^^  ^^  ^^^  amended  bills,  admitted  he  had  made  upon 
the  execution  which  issued  on  the   decree   of  1810, 


Same  , 

V.       against  Quarles,  near  500  dollars;  that  there  were  other 

w^'r^  payments  which  appeared  from  the  commissioner's  re- 
ports; that  Ross  had  received  through  Myers  2000  dol- 
lars, and  that  he  himself  had  paid  3800  dollars;  both 
of  which  sums  should  be  credits  upon  the  judgment. 
He  does  not  allude  at  all  in  his  bill  to  the  settlement 
made  by  Ross  and  himself  in  1815. 

Bouldin,  in  his  answer,  stated  that  he  had  heard  of 
fhe  payment  by  Haden  in  slaves  before  the  judgment 
was  recovered,  but  was  not  informed  of  the  amount; 
and  expected  that  the  defendant  in  the  action  would 
produce  the  receipt  on  the  trial,  which,  however,  he 
had  not  done ;  but  that  he  could  at  any  time,  have  ob- 
tained the  credit  by  applying  either  to  the  respondent 
or  his  counsel.  He  stated  that  Ross  and  M'Lauchlan 
had  a  full  settlement  of  their  accounts  in  1803.  That 
Haden  and  Ross  had  a  final  settlement  in  1815  of  the 
amount  which  Haden  was  to  pay,  after  giving  him 
credit  for  £600.  paid  by  Myers;  which  amount  was 
£1888.  12.4.:  And  he  exhibited  that  settlement  and 
agreement  with  his  answer. 

This  cause  also  slept  upon  the  docket  until  March 
1842,  when  it  was  transferred  to  the  Circuit  court  of 
Fluvanna.  In  that  court  the  two  causes  came  on  to 
be  heard  together,  and  the  court  set  aside  the  report  of 
commissioner  Shore,  and  directed  a  8i»ecial  statement  to 
be  made  according  to  the  views  of  the  Court.  Of  this 
statement  A  is  intended  to  shew  the  state  of  the  ac- 
counts as  between  Ross's  executor  and  the  administra- 
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tors  of  M'Laughlan  and  Quarles;  and  statements  is     1850. 

intended  to  shew  the  state  of  the  accounts  as  between    Xerm. 

Ross's  executor 'and  Haden.     In  both  these  statements 

*  Ross's 

there  is  a  credit  to  M'Lauchlan  for  7  J  per  cent,  upon    ex 'or 

the  amount  of  two  thirds  of  the  good  debts  belonging  ^^jj^  . 

to  Duncan  M'Lauchlan  &  Co.  at  the  time  of  the  settle-  chlan's 

ment  in  March  1803;  which  by  Ross's  proposition  was    %^^ 

to  be  allowed  M'Lauchlan  for  collecting  them.     This      , 

iSame 
amounted  to  £  78.  6.  1.     There  was  also  a  credit  on       v. 

account  of  charges  for  slaves  £  42.  13.  6J.;  it  appear-  ^^^'* 
ing  on  the  face  of  the  account  stated  in  1803,  that  the 
credit  allowed  M'Lauchlan  was  that  much  less  than 
one  third  of  the  charge  for  the  price  and  hires  of 
slaves  and  interest  thereon.  These  two  sums  amount- 
ing to  £  120.  19.  7^.  deducted  equally  from  the  four 
bonds  executed  at  the  time  of  the  settlement,  reduced 
them  fipom  £  603.  9.  8J.  to  £  573.  4.  9|.  There  was 
also  a  credit  to  M'Lauchlan  for  certain  tobacco  and 
wheat  amounting  to  £84.  6.  5.  This  tobacco  and 
wheat  was  alleged  to  have  been  delivered  to  Davis,  the 
agent  of  Ross,  the  day  after  he  completed  his  settle- 
ment with  M'Lauchlan  in  1802,  and  it  did  not  appear 
in  the  settlement  of  March  1803.  But  the  same  credit 
had  been  set  up  by  M'Lauchlan  in  his  injunction  suit 
in  the  County  court  of  Fluvanna,  and  also  by  Quarles 
before  the  commissioner  in  1810,  and  had  been  rejected 
by  both  Courts.  There  was  also  a  credit  for  the  costs 
in  the  actions  at  law  on  the  second  and  third  bonds. 

Besides  these  credits,  there  were  others  about  which 
there  was  no  question  that  they  were  proper  credits  in 
statement  A,  which  included  a  charge  of  the  fourth 
bond  as  well  as  the  second  and  third ;  but  which  the 
plaintiff  insisted  were  not  properly  credited  in  state- 
ment B,  in  which  only  the  second  and  third  bonds 
were  charged.  These  credits  the  plaintiff  insisted  he 
had  a  right  to  apply  to  the  discharge  of  the  fourth 
bond,  first,  because  the  debtor  had  directed  no  particu- 
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1850.     lar  application  of  the  payments;  and,  second,  because 
Tem.    ^y  ^^^  settlement  between  Ross  and  Haden,  the  latter 
— — ; — was  concluded  from  insisting  on  these  credits;  especi- 
ex 'or     ally  as  in  that  settlement  Ross  had  allowed  him  a  credit 
M'Lau-  ^^^  *^®  payment  made  by  Myers,  to  which  it  was  in- 
chlan's   sisted  he  was  not   entitled.     These  credits  were  first 
&al8.    ^150.  18.  1.     Upon  a   settlement    made   in    1810,  it 
appeared  M'Lauchlan  had  overpaid  the  first  bond  to 
V.       this  amount.     Second,  £  149.  17.  lOJ.  made  under  an 
^^,^'^  execution  issued  on  the  decree  of  1810.     Third,  the 
proceeds  of  a  lot  in  the  town  of  Columbia,  which  be 
longed  to  M'Lauchlan's  estate,  and  was  sold  in  1810. 
There  were  other  credits  about  which  there  was  no 
dispute.     The  statement  A,  after  crediting  the  amount 
paid    by  Haden,    shewed   still    a    balance   due   from 
M'Lauchlan's   estate  to   Ross  of  £483.  15.  3f.;  and 
statement  B  shewed  that  Haden  had  overpaid  on  the 
8th  February  1816,  the  amount  for  which  he  was  re- 
sponsible to  Ross  £  632.  17. 

The  two  causes  came  on  to  be  finally  heard  in  April 
1844,  when  the  Court  confirmed  the  statements  A  and 
B,  and  made  a  decree  against  the  sureties  of  Quarles 
the  executor  of  M'Lauchlan,  for  the  sum  of  £  483.  15. 
3|.,  with  interest  thereon  from  the  8th  of  February 
1816  until  paid;  but  declined  to  make  a  decree  against 
the  representatives  of  M'Lauchlan  or  Quarles  for  said 
sum  with  interest,  because  the  decrees  before  rendered 
in  the  cause  against  Quarles  exceeded  the  amount  due 
as  aforesaid. 

And  in  the  second  suit  the  Court  reinstated  the  in- 
junction granted  to  the  plaintiflT  Haden  so  far  as  it  had 
been  dissolved  by  previous  orders  in  the  cause,  and 
made  it  perpetual,  and  further  decreed  that  the  plain- 
tiflf  in  this  suit  should  recover  of  Ross's  executor,  to  be 
paid  out  of  the  assets  of  his  testator  in  his  hands  to  be 
administered,  his  costs  and  the  further  sum  of  £  632. 
17.,  the  amount  overpaid  by  Haden  to  Ross,  with  in- 
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terest  thereon  from  the  date  of  the  decree  until  paid :  1850. 

the  Court  being  of  opinion  that  it  was  not  competent  f^^ 
to  give  interest  on  the  same  from  the  date  ef  such  over- 


payment.   From  the  decree  in  both  cases  Ross's  execu-    ex* or 

tor  applied  to   this  Court  for  an  appeal,  which  was  j^,]^ 

allowed.  chlan's 

adm'r 
&  ala. 
Cooke  for  the  appellant. 

Irvine  and  Stanard  ^  Bouldin  for  the  appellees.  v. 

Haden'a 
adm*r. 
Allen,  J.  delivered  the  opinion  of  the  Court. 

The  Court  is  of  opinion,  that  in  the  statement  A,  re- 
ferred to  and  adopted  as  the  basis  of  the  decree  in  the 
first  of  said  suits,  the  Circuit  Superior  court  erred  in  al- 
lowing as  credits  to  reduce  the  amount  of  the  debt  due 
from  Duncan  M'Lauchlan  to  David  Ross,  the  sum  of 
£  78.  6.  1.  for  commissions  on  two  thirds  of  good  debts, 
and  also  the  sum  of  £  42.  13.  6 J.  short  credit  for  inte- 
rest on  the  hires  of  slaves :  and,  therefore,  there  was  er- 
ror in  reducing  the  amount  of  each  bond  from  the  sum 
of  £  603.  9.  8J.  to  £  573.  4.  9^.,  and  making  such  re- 
duced amount  of  the  bonds  the  basis  of  calculations. 
The  Court  is  further  of  opinion,  that  after  the  decree 
dissolving  the  injunction  and  dismissing  the  bill,  and 
the  decree  against  John  Quarles,  ex'or  of  D.  M'Lauch- 
lan,  and  the  proceedings  had  in  this  cause,  it  is  too  late 
to  set  up  the  credit  of  £  84.  6.  5.  for  tobacco  and  wheat, 
allowed  in  said  statement  A,  and  that  said  Court  erred 
in  allowing  said  credit,  and  also  the  credit  of  £  4.  14. 
lOJ.  costs  at  law  on  the  second  and  third  bonds.  The 
Court  is  further  of  opinion,  that  when  the  Circuit  court 
properly  set  aside  the  report  of  commissioner  Shore, 
and  caused  the  statement  A  to  be  made  out  as  exhibit- 
ing the  true  balance  due  to  the  estate  of  D.  Ross,  for 
which  the  securities  of  John  Quarles,  the  executor  of 
D.  M'Lauchlan,  were  liable,  they  should  also  have  been 
debited  with  the  sum  of  166  dollars  11 J  cents,  or  £  49. 
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1850.  17.  3.,  the  amount  of  costs  decreed  to  said  Ross  against 
Term.  ^^^  Quarles  on  the  20th  of  June  1812,  it  appearing  on 
the  face  of  said  proceedings,  that  said  costs  were  reco- 


ROSS'S  .-i-r*  •  ...  T  ,. 

ex 'or     vered  by  said  Koss  in  a  suit  instituted  to  obtain  an  ac- 


M'lku-  ^^^"^  ^^  ^^^  assets,   and   charging  a  devastavit^  aud 

chlan's    were,  therefore,  a  proper  charge  against  the  securities, 

&als.     The  Court  is,  therefore,  of  opinion,  that  the  statement 

A,  and  decree  based  thereon,  arc  erroneous  in  allowing 


Same 
V.       the  credits  above  designated,  and  in  omitting  the  charge 

^1^,^^  for  £  49.  17.  3.  costs  aforesaid;  and  as  a  consequence, 

that  all  the  calculations  of  interest  and  damages  in  said 

statement  A,  based  upon  the  allowance  of  such  credits 

and  omission  of  such  charge,  are  also  erroneous.    It  is 

therefore  considered,  that  the  decree  in  the  first  of  the 

above  cases  be  reversed  with  costs  to  the  appellant,  and 

the  cause  remanded  to  the  Circuit  court,  with  instructions 

to  commit  the  accounts  to  a  commissioner,  who  is  to 

take  the  statement  A  above  referred  to,  as  the  basis  of 

his  report,  and  correcting  the  same  so  far,  and  so  far 

only,  as  it  is  herein  before  declared  to  be  erroneous,  and 

modifying  the  calculations  of  interest  and  damages  so 

as  to  conform  with  the  true  sums  after  disallowing  the 

credits  so  as  aforesaid  improperly  allowed,  and  charging 

the  sum  improperly  omitted,  and  rejecting  all  other 

claims  for  charges  or  credits  on  either  side,  other  than 

those  appearing  on  the  face  of  said  statement,  or  herein 

mentioned,  the  balance  so  appearing,  will  be  the  amount 

for  which,  with  interest,  the  appellant  in  the  first  of 

said  suits  will  be  entitled  to  a  decree. 

And  in  the  second  of  said  suits  of  Ross's  ex'or  against 

the  representative  of  Joseph  Haden  deceased,  the  Court 

is  of  opinion,  that  the  statement  B,  made   out  and 

adopted  as  the  basis  of  the  decree  rendered  in  the  last 

suit,  was  erroneous  in  allowing  as  credits  to  reduce  the 

bonds  the  sums  of  £  78.  6.  1.  and  £  42.  13.  6^.,  and 

therefore  there  was  error  in  reducing  the  amount  of 

each  bond  from  £  603.  9.  8J.  to  £  573.  4.  9J.,  and  ma- 
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king  such  reduced  amount  of  the  bonds  the  basis  of  1850. 
calculation.  The  Court  is  further  of  opinion,  that  the  Term, 
security  in  the  injunction  bond  was  precluded  by  the  • 


Ross's 
decree  dissolving  the  injunction  and  dismissing  the  bill,    ex'or 

from  setting  up  credits  passed,  upon  by  said  decree  be-  j^ ^l^^. 
tween  the  creditor  and  his  principal,  and  therefore  the  chlan's 
Court  erred  in  allowing  a  credit  of  £  84.  6.  5.  for  to-  ^Ss. 
bacco  and  wheat.  The  Court  is  therefore  of  opinion, 
that  said  statement  B,  and  the  decree  based  thereon,  are  v. 
erroneous  in  allowing  the  credits  aforesaid,  and  as  a  ^drn'r  ^ 
consequence,  that  the  calculations  of  interest  and  dama- 
ges in  the  statement  B,  based  on  the  allowance  of  such 
credits,  are  also  erroneous.  The  Court  is  further  of 
opinion,  that  notwithstanding  the  agreement  of  the  21st 
of  October  1815,  between  said  J.  Haden  and  D.  Ross, 
it  was  competent  for  the  former  or  his  representative,  to 
shew  that  the  same  was  entered  into  by  him  in  igno- 
rance of  the  true  amount  due  on  the  judgments  en- 
joined, and  that  by  a  proper  application  of  the  payments 
received  by  Ross  out  of  the  proceeds  of  his  debtor's 
estate,  the  amount  due  on  said  judgments  enjoined,  was 
less  than  the  sum  set  forth  in  the  agreement  of  the  2l8t 
of  October  1815.  And  the  Court  is  further  of  opinion, 
that  as  the  judgments  constituted  a  lien  on  the  real  estate, 
and  a  debt  of  the  highest  dignity  against  the  assets,  it 
was  the  duty  of  said  Ross  to  apply  the  payments  re- 
ceived principally  from  the  sale  of  the  real  estate  to  the 
credit  of  the  judgments,  and  if,  by  his  failure  to  do  so, 
the  security  in  the  injunction  bond,  has  been  induced 
when  ignorant  of  the  misapplication  of  the  payments 
by  the  creditor,  to  enter  into  a  compromise  by  which 
he  bound  himself  to  pay ,  and  did  pay  a  larger  sum  than 
could  rightly  have  been  demanded  from  him,  such 
compromise  and  payment  should  not  prevent  the  secu- 
rity from  recovering  back  the  money  so  overpaid  by 
mistake;  and  upon  sums  so  overpaid  by  mistake  as 
aforesaid,  the  party  is  entitled  to  recover  interest.  The 
Vol.  VII. — 7  . 
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1850.     Court  is  therefore  of  opinion,  that  said  decree  is  also 
r^J^    erroneous  to  the  prejudice  of  the  appellee  in  not  allow- 


ing interest  on  the  sum  which  it  was  ascertained  he  was 
Ross's 
ex'or.    entitled  to  recover  back.     It  is  therefore  ordered  and 

M'La  decreed,  that  the  decree  is  erroneous,  and  the  same  is 
chlan's  reversed;  but  as  it  is  manifest  the  appellee,  by  the  al- 
^^  lowance  of  interest  on  the  sum  overpaid  by  him,  will 
be  the  party  substantially,  prevailing,  as  the  sum, 
V.  though  reduced  by  the  principles  of  this  opinion,  to 
^ll^/J.'^  which  the  appellee  will  be  entitled,  together  with  inte- 
rest from  the  time  when  the  same  was  paid  to  the  pe- 
riod of  rendering  the  decree,  it  is  apparent,  will  exceed 
the  amount  of  the  decree  appealed  from,  it  is  further 
ordered  and  decreed,  that  the  appellee  recover  his  costs 
to  be  levied,  &c.  And  the  cause  is  remanded,  with  in- 
structions to  commit  the  accounts  to  a  commissioner, 
who  is  to  take  the  statement  B,  above  referred  to, 
as  the  basis  of  his  report,  and  correcting  the  same  so 
far  only  as  the  same  is  herein  declared  to  be  erroneous, 
and  modifying  the  calculations  of  interest  and  damages 
so  as  to  conform  to  the  said  statement  as  corrected, 
and  rejecting  all  other  claims  for  credit  or  charges  on 
either  side,  than  such  as  appear  on  the  face  of  the  state- 
ment; for  the  balance  ascertained  by  the  statement  so 
corrected,  and  calculations  so  modified,  to  have  been 
overpaid  by  the  said  J.  Haden,  with  interest  thereon 
as  aforesaid,  the  representative  of  said  Haden  will  be 
entitled  to  a  decree  against  the  appellant,  which  is  or- 
dered to  be  certified. 
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* 
Moore  v.  Thornton  ^  als.  1850. 

April 


(Absent  CabeU,  P.) 
May  14th. 

1.  Commissioners  are  appointed  to  divide  slaves  among  legatees, 
and  are  directed  to  allot  and  deliver  to  each  his  share.  They 
make  the  division,  and  deliver  to  each  legatee  the  slaves  allotted 
to  him.  The  legatees  are  satisfied  at  the  time,  with  the  division 
and  allotment ;  and  each  takes  possession  of  the  slaves  allotted  to 
him,  and  thenceforth  exercises  ownership  over  them.  Before  the 
report  of  the  commissioners  is  confirmed  a  slave  allotted  to  one  of 
the  legatees  dies,  and  he  therefore  objects  to  the  confirmation  of 
the  report  Held  :  That  under  these  circumstances  each  party 
would  have  been  entitled  to  the  benefit  of  any  increase  in  the  va- 
lue of  his  allotment,  from  the  time  of  such  division  and  taking 
exclusive  possession,  and  is  also  bound  to  bear  the  loss  occasioned 
by  the  death  of  any  one  of  the  slaves  thereafter ;  though  at  the 
time  of  such  increase  in  value  or  loss  the  report  may  not  have 
been  formally  confirmed. 

2.  Testator  gives  all  his  estate,  real  and  personal,  to  his  widow, 
until  his  youngest  child  comes  of  age  ;  and  directs  that  it  shall 
then  be  divided,  one  third  to  his  widow  for  her  life,  and  subject 
to  the  widow's  life  estate,  equally  among  his  children ;  but  he 
charges  the  interest  of  his  daughter  W.  with  £500,  advanced  to 
her  on  her  marriage.  W.  and  her  husband  convey  for  value  all 
her  interest  in  the  real  estate  to  M.  ;  and  the  husband  conveys  to 
M.,  for  value,  all  his  wife's  interest  in  the  personal  estate.  The 
estate  is  divided  according  to  the  directions  of  the  will,  when  the 
youngest  child  comes  of  age,  when  M.  receives  the  share  of  W., 
abated  by  the  whole  charge  of  .£500.  After  the  division,  and  in 
the  lifetime  of  the  husband,  M.  purchases  the  life  estate  of  the 
widow  in  one  of  the  slaves  allotted  to  her,  and  sells  the  slave. 
The  husband  dies  in  the  lifetime  of  the  widow,  leaving  his  wife 
W.  surviving  him,  and  then  the  widow  dies.    Held. 

1.  M.  is  not  entitled,  under  his  purchase  from  the  husband,  to 
the  interest  of  W.  in  the  personal  estate  allotted  to  the 
widow  for  her  life  ;  but  it  survives  to  W. 

2.  M.  is  not  entitled  to  the  share  of  W.  in  the  slave,  the  life 
estate  in  which  he  purchased  from  the  widow. 


Term. 
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1850.  3.   M.  must  account  for  said  slave  at  her  value  at  the  time  of 

April  the  widow's  death  ;  except  as  to  those  of  the  legatees  who 

-^^"^'  consented  to  the  sale  by  him. 

Moore  ^-   ^-  ^^^^  bear  her  proportion  of  the  charge  of  £500. ;  and  to 

V.  ascertain  that  proportion  M.  is  to  be  debited  with  the  value 

'^^^^^  of  the  estate  real  and  personal  allotted  to  him  on  the  first  di- 

vision of  the  estate,  as  its  value  at  that  time,  and  the  value 
of  the  real  estate  to  which  he  is  entitled  at  the  death  of  the 
widow,  as  its  value  at  the  time  of  her  death.  And  W.  is  to 
be  debited  with  the  value  of  the  slaves  to  which  she  is  en- 
titled at  the  death  of  the  widow,  as  of  their  value  at  that 
time ;  and  the  £500.  is  to  be  charged  rateably  to  each. 

Dr.  Gustavus  B.  Horner,  late  of  the  county  of  Fau- 
quier, died  in  1815.  By  his  will,  which  was  admitted 
to  probat  in  the  County  court  of  Fauquier,  he  directed 
that  until  his  youngest  daughter,  Marianna,  attained 
the  age  of  fourteen  years,  his  estate  which  might  remain 
after  the  payment  of  his  debts,  should  be  kept  undivid- 
ed, and  that  the  profits  should  be  used  by  his  executors 
for  the  maintenance  of  his  widow  and  his  unmarried 
children.  And  when  the  youngest  daughter  attained 
the  age  of  fourteen  years,  his  widow  should  receive 
such  portion  of  his  estate  as  she  would  be  entitled  to 
if  he  had  died  intestate ;  and  the  remainder  thereof 
should  be  equally  divided  among  his  eight  children; 
except  that  the  share  of  his  daughter  Frances  Whiting 
should  be  charged  with  the  sum  of  £500.,  which  he 
had  advanced  to  her  on  her  marriage  with  George  B. 
Whiting. 

In  the  year  1817  George  B.  Whiting  and  his  wife 
Frances,  by  deed  bearing  date  the  11th  day  of  August 
of  that  year,  in  consideration  of  1708  dollars  34  cents 
conveyed  to  Thomas  L.  Moore,  the  interest  of  Frances 
Whiting  in  the  real  estate  of  her  father.  And  on  the 
same  day  George  B.  Whiting,  in  consideration  of  1000 
dollars,  conveyed  to  Moore  the  whole  interest  of  his 
wife  in  the  personal  estate  of  Gustavus  B.  Horner. 

In  December  1826  the  estate  of  Gustavus  B.  Horner 
was  divided  under  a  decree  of  the  late  Chancery  court 
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of  Fredericksburg,  when  they  were  allotted  to  the  1850. 
mdow  slaves  valued  at  2375  dollars,  and  two  tracts  of  xerm. 
land  in  the  county  of  Fauquier,  one  of  which  was- 


]VIoor© 
called  Turkey  run,  and  a  house  and  lot  in  Warrenton ;    ^  v. 

and  the  share  of  each  of  the  children  in  the  slaves  ^^^^^^ 
amounted  to  850  dollars.  At  this  time  Thomas  L. 
Moore  was  entitled  to  two  shares  of  the  estate  :  one  in 
right  of  his  wife,  who  was  one  of  the  children  of  Dr. 
Horner,  and  the  other  by  virtue  of  the  conveyances 
from  George  B.  Whiting  and  his  wife  to  him ;  but  the 
latter  was  subject  to  the  charge  of  £  500.  under  the 
will  of  Dr.  Horner.  In  making  the  division  the  com- 
missioners charged  this  £  500.  against  his  interest  in 
the  slaves,  as  well  as  that  which  he  held  in  right  of  his 
wife,  as  that  of  Mrs.  Whiting;  so  that  he  only  re- 
ceived, on  account  of  his  interest  in  the  slaves,  the 
sum  of  33  dollars  34  cents ;  but  he  received  the  whole 
of  Mrs.  Whiting's  interest  in  the  real  estate  then 
divided. 

Thomas  B.  Whiting  died  in  1835,  in  the  lifetime  of 
Mrs.  Horner.  She  died  in  1837,  and  Frances  Whiting 
survived  them. 

In  1838  James  B.  Thornton  and  Marianna  his  wife, 
who  was  the  youngest  daughter  of  Dr.  Horner,  filed 
their  bill  in  the  Circuit  court  of  Fauquier  county, 
against  Thomas  L.  Moore  and  his  wife  and  others,  the 
children  of  Dr.  Horner,  or  persons  claiming  under 
them,  in  which  they  asked  for  a  division  of  the  pro- 
perty which  had  been  assigned  to  Mrs.  Horner  for  her 
life,  and  for  an  account  of  the  rents  of  land  and  hires 
of  slaves  which  had  been  received  by  any  of  the  par- 
ties since  the  death  of  Mrs.  Horner;  and  also  for  an  ac- 
count of  any  firewood,  timber,  building  stone,  or  any 
other  profit  which  any  of  the  parties  had  obtained 
from  the  land.  This  bill  did  not  make  Mrs.  Frances 
Whiting  a  party. 


Digitized  by  VjOOQIC 


1 


102  COURT   OF   APPEALS   OF   VIRGINIA. 


1850.  Moore  and  wife  answered  the  bill,  and  claimed  that 
Teim.  ^^^y  were  entitled  to  five  eighths  of  the  property,  one 
eighth  in  right  of  Mrs.  Moore,  and  the  others  by  pur- 


V.  ihase;  and  of  these  one  was  the  interest  of  Mrs. 
'''^  als^^  Whiting.  The  other  defendants  also  answered ;  and  in 
October  1838  the  Court  made  a  decree  appointing  com- 
missioners to  divide  the  tract  of  land  called  Turkey 
run  among  the  parties,  assigning  five  eighths  thereof  to 
John  Glassell  as  trustee  for  Moore  and  wife ;  and  also 
to  divide  the  slaves,  and  assign  five  eights  thereof  to 
Glassell  on  the  same  trust ;  and  appointing  other  com- 
missioners to  sell  the  house  and  lot  in  Warrenton. 
And  a  commissioner  was  directed  to  take  an  account  of 
the  rents  and  hires  of  the  property  to  which  the  parties 
were  respectively  entitled  from  the  time  of  the  death 
of  Mrs.  Horner  until  the  1st  of  January  1839.  At  the 
same  term  of  the  Court  so  much  of  this  decree  as  di- 
rected a  division  of  the  slaves  was  set  aside.  ^ 

In  December  1838,  the  plaintifls  filed  an  amended 
bill  making  Frances  Whiting  a  party  defendant:  and 
she  answered,  and  insisted  that  as  her  husband,  George 
B.  Whiting,  had  died  in  the  lifetime  of  Mrs.  Horner, 
before  the  slaves  allotted  to  the  widow  were  or  were 
capable  of  being  reduced  into  possession  by  Moore,  she 
was  entitled  to  them,  notwithstanding  the  conveyance 
by  her  husband  to  Moore. 

The  commissioners  appointed  to  divide  the  land  made 
their  report ;  and  the  cause  came  on  again  to  be  heard 
in  May  1839,  when  the  Court  confirmed  the  report; 
and  that  branch  of  the  cause  was  then  terminated. 
The  Court  further  held  that  Frances  Whiting  was  enti- 
titled  to  an  equal  division  of  the  dower  slaves  of  the 
widow  of  Gustavus  B.  Horner  deceased,  with  the  other 
legatees,  notwithstanding  the  sale  and  assignment  of 
her  interest  therein  by  her  deceased  husband,  for  valua- 
ble consideration  to  Thomas  L.  Moore ;  and  made  a  de- 
cree, directing  a  commissioner  of  the  Court  to  ascertain 
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the  value  of  the  dower  of  the  said  widow  at  the  time     1850. 
of  its  assignment  to  her,  and  at  her  death ;  the  value  of   xerm. 

each  child's  interest  in  the  same  at  both  of  these  pe-  — 

riods;  the  value  of  said  Frances  Whiting's  interest,  v. 
both  real  and  personal,  in  the  estate  of  Dr.  Horner,  ^^^aLs^"^ 
which  Moore  received  on  the  division  thereof;  and  the 
value  of  the  said  Frances  Whiting's  interest  in  the  real 
estate  assigned  to  the  said  widow,  both  at  the  time  of 
the  assignment  and  at  the  death  of  the  widow;  and 
the  value  of  her  share  of  the  dower  slaves  at  said  pe- 
riods. And  the  Court  not  then  deciding  whether  the 
interest  of  the  said  Frances  in  the  dower  slaves  afore- 
said, was  subject  to  the  £500.  charged  by  the  will  ot 
Dr.  Homer  on  her  share  of  his  estate,  directed  the  com- 
missioner to  report  a  scheme  for  division  of  said  slaves, 
whereby  the  share  of  the  said  Frances  in  the  dower 
slaves  of  the  widow  of  Gustavus  B.  Horner  would  be 
subject  to  a  portion  of  said  charge  of  £500.,  estimating 
the  value  of  said  dower  slaves  at  the  period  when  the 
same  were  allotted  to  the  widow;  and,  also  at  the  time 
of  her  death.  And  the  Court  further  directed  the  com- 
missioner to  settle  the  accounts  between  the  devisees 
and  legatees  of  Dr.  Horner,  ascertaining  the  value  of 
the  stone  and  wood  which  either  of  them  may  have  ta- 
ken from  the  dower  estate  of  the  widow;  and  taking 
into  the  accounts  the  value  at  the  time  of  the  widow's 
death,  of  a  slave  named  Celia,  -one  of  the  dower  slaves 
admitted  by  Thomas  B.  Moore  to  have  been  sold  by 
him.  And  that  the  commissioner  should  take  an  ac- 
count of  the  rents  and  hires  which  had  accrued  since 
the  widow's  death  to  the  end  of  the  current  year;  and 
to  whom  the  same  was  chargeable. 

In  obedience  to  this  decree,  master  commissioner 
Knox  made  a  report  which  was  returned  on  the  4th  of 
April  1840.  From  this  report,  it  appeared  that  the 
£600.  charged  by  Dr.  Horner  on  the  share  oi  his  estate 
bequeathed  to  his  daughter,  Frances  Whiting,  had  been 
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1850.     charged  to  Thomas  L.  Moore,  as  hereinbefore  stated, 
•^rm.    ^po^  ^^^  division  of  the  estate  in  1826.     It  also  ap- 

peared  from  the  report,  that  if  the  share  of  Mr.  Whi- 

V.       ting  in  the  dower  slaves  was  to  bear  an  equal  proportion 

"^^^^^^of  the  charge  of  £500.,  then,  if  the  whole  interest  was 
to  be  valued  as  at  the  time  of  the  division  in  1826,  she 
should  be  charged  with  126  dollars  81  cents;  but  if  the 
whole  share  was  to  be  valued  as  at  the  death  of  Mrs. 
Horner  in  1837,  Mrs.  Whiting's  proportion  of  the 
charge  would  be  203  dollars  70  cents.  It  also  appeared, 
that  the  slave  Celia  was  sold  by  Moore  for  250  dollars, 
in  1827;  and  that  she  was  worth  at  the  death  of  Mrs. 
Homer,  350  dollars.  And  it  further  appeared,  that 
Moore  had  obtained  from  the  Turkey  run  land,  during 
the  lifetime  of  Mrs.  Horner,  a  quantity  of  stone  for  the 
purpose  of  rebuilding  his  house,  which  had  been  burned; 
and  had  also  obtained  from  the  land  twenty-five  cart 
loads  of  wood. 

Moore  filed  several  exceptions  to  the  report  of  com- 
missioner Knox ;  the  second  of  which  was  to  the  charge 
against  him  for  the  stone  taken  from  the  Turkey  run 
land.  This  he  insisted  was  not  a  proper  charge;  but  if 
he  was  chargeable  at  all,  that  the  commissioner  had 
charged  him  with  more  than  he  had  taken.  And  he 
introduced  testimony  which  satisfied  the  Court  below, 
that  the  second  branch  of  the  exception  was  properly 
taken. 

In  October  1840,  the  cause  was  removed  to  the  Cir- 
cuit court  of  Culpeper  county;  and  came  on  there  to 
be  heard  in  November  1841,  when  the  Court  overruled 
some  of  the  exceptions,  sustained  the  second,  and  re- 
ferred the  case  to  a  commissioner  to  correct  the  account 
by  charging  Moore  with  three  hundred  and  fifty  per- 
ches and  five  feet  of  stone  at  the  price  fixed  by  com- 
missioner Knox.  The  court  further  directed  the  com- 
missioner to  state  an  account  between  the  devisees  and 
legatees  of  Dr.  Horner,  shewing  the  balance  due  from 
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them  to  each  other ;  in  stating  which  account  he  was  1850. 
directed  to  charge  Moore  with  the  value  of  Celia,  the  xem. 
dower  slave  sold  by  him,  at  the  price  of  350  dollars,  ■ 


except  as  to  the  shares  of  such  of  the  legatees  as  had  v. 
consented  to  the  sale;  and  as  to  whom  he  was  to  be '^^^^^ 
charged  with  the  price  of  that  slave  at  250  dollars,  af- 
ter deducting  therefrom  the  value  of  the  dower  inte- 
rest of  Mrs.  Horner  in  the  slave,  which  interest  had 
been  acquired  by  Moore  previous  to  the  sale,  and  in  the 
lifetime  of  George  B.  Whiting.  And  the  Court  further 
held,  that  the  charge  of  £500.  upon  Mrs.  Whiting's 
share  of  Dr.  Horner's  estate  should  have  been  taken 
out  of  her  share  of  the  real  and  personal  estate  divided 
in  1826,  the  personal  property  being  first  set  off  against 
the  said  £500.,  and  the  balance  of  that  sum  being 
charged  upon  the  land;  that  therefore  Moore  had  a 
claim  against  George  B.  Whiting  for  so  much  as  was 
chargeable  upon  the  land  under  the  warranty  of  his 
deed;  and  as  it  appeared  that  Whiting  had  conveyed 
property  subject  to  the  payment  of  his  debts,  in  trust 
for  Mrs.  Whiting,  the  commissioner  was  directed  to 
take  an  account  shewing  the  value  of  all  the  property 
which  came  into  Mrs.  Whiting's  possession  since  the 
death  of  her  husband,  under  said  deed.  And  commis- 
sioners were  appointed  to  divide  the  dower  slaves  afore- 
said, and  deliver  to  the  parties  the  slaves  alloted  to 
them  respectively,  except  the  slaves  allotted  to  Mrs. 
Whiting,  which  were  to  be  hired  out  by  the  commis- 
sioners. 

The  commissioner  to  whom  the  accounts  were  re- 
ferred, made  a  report  which  was  returned  in  October 
1842.  And  the  commissioners  to  divide  and  deliver  the 
slaves,  also  made  a  report  which  was  filed  at  the  same 
time.  From  this  report  it  appeared  that  they  had  pro- 
ceeded in  December^l841  to  execute  the  decree  of  No- 
vember 1841,  and  had  divided  the  slaves,  and  delivered 
to  the  parties  respectively,  at  the  time  of  the  division, 
the  shares  allotted  to  them ;  except  that  of  Mrs.  Whiting. 
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1850.  Moore  excepted  to  the  report  of  the  commissioner 
Term.  ^P^"  the  accounts  between  the  parties ;  but  these  ex- 
ceptions do  not  refer  to  any  question  decided  by  this 


Moore 
V.       Court.     He  also  excepted  to  the  report  of  the  commis- 

'^*&  Ss^^  sioners  appointed  to  divide  the  slaves,  and  to  a  confir- 
mation of  that  report,  on  the  ground  that  Mary,  one  of 
the  slaves  allotted  to  him  by  the  commissioners,  had 
died  about  the  9th  of  September  1842,  after  the  divi- 
sion, but  before  the  commissioners  had  made  out,  signed 
or  returned  their  report.  With  his  exception,  he  filed 
his  own  affidavit  of  the  death  of  the  slave  Mary,  and 
also  the  affidavit  of  the  physician  who  attended  her, 
with  the  consent  in  writing  of  the  counsel  for  two  of 
the  parties  in  this  suit,  that  the  compensation  in  money 
might  be  decreed  to  him  for  the  loss  of  the  slave,  in- 
stead of  another  division  ;  and  the  statement  of  another 
of  the  counsel  in  the  cause  that  he  had  understood  from 
John  Marr,  one  of  the  parties  to  this  suit,  and  had  no 
doubt  of  the  fact,  that  the  said  slave  Mary  was  dead, 
and  had  died  since  the  division  of  the  slaves. 

The  cause  came  on  again  to  be  heard  in  November 
1842,  when  the  Court  recommitted  the  accounts  to  the 
commissioner,  and  on  the  motion  of  the  defendant 
John  Marr,  suspended  action  on  the  report  of  the  com- 
missioners for  the  division  of  the  slaves ;  and  allowed 
to  the  parties  until  the  next  term  of  the  Court,  to  take 
evidence  in  relation  to  the  subject  of  Moore's  excep- 
tion to  this  report. 

It  appeared  from  the  evidence,  that  the  commissioners 
proceeded  in  December  1841,  to  divide  the  slaves  in 
pursuance  of  the  decree  of  the  previous  November. 
That  the  slaves  allotted  to  the  parties  respectively,  ex- 
cept those  allotted  to  Mrs.  Whiting,  were  delivered  to 
them.  That  a  Mr.  Wallace  was  requested  to  draw  up 
their  report,  and  consented  to  do  it;  and  more  than  once 
applied  for  the  papers  to  one  of  the  commissioners  with 
whom  they  were  left,  for  the  purpose  of  preparing  the 
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report ;  but  the  commissioner  having  lent  to  Moore  the  1850. 
copy  of  the  decree  under  which  they  had  acted,  and  he  xerm. 
having  mislaid  it,  for  the  want  of  that  paper  the  report  - 


was  not  prepared  in  time  to  be  returned  to  the  spring       v. 
term  of  the  Court  for  1842.  '^^&7i^'' 

It  fiirther  appeared  that  all  the  parties  were  satisfied 
with  the  division  when  it  was  made.  That  Moore  took 
possession  of  .the  slaves  allotted  to  him  ;  that  he  sold 
one  of  them  ;  that  he  pledged  the  slave  Mary,  in  April 
1842,  to  indemnify  his  surety  in  certain  forthcoming 
bonds.  That  several  executions  against  him  were  le- 
vied upon  her  in  May  1842 ;  that  at  the  June  Court  of 
Fauquier  county,  she  was  to  have  been  sold,  but  the 
sale  was  postponed  by  the  plaintiffs,  as  the  sheriff  un- 
derstood, at  the  request  of  Moore.  That  at  the  July 
Court,  when  she  was  again  to  be  sold,  the  sheriff  ap- 
plied to  Moore  for  her,  for  the  purpose  of  selling  her, 
when  he  was  informed  by  Moore  that  he  had  sent  her 
to  Mr.  M'Elhany  in  Loudoun  county,  for  the  purpose 
of  selling  her  at  private  sale ;  and  therefore  she  was  not 
sold  at  that  time  by  the  sheriff'.  There  was  no  evi- 
dence that  she  was  dead,  except  that  which  was  filed 
by  Moore  with  his  exception  as  before  stated. 

The  commissioner  returned  his  report  upon  the  ac- 
counts between  the  parties  in  June  1843,  to  which 
Moore  excepted.  His  first  exception  was  to  the  charge 
against  him,  in  favour  of  Mrs.  Whiting,  for  her  share  of 
the  value  of  the  slave  Celia.  The  ground  of  this  ex- 
ception was,  that  George  B.  Whiting  had  sold  to  him 
all  the  interest  of  his  wife  in  the  personal  estate  of  her 
father;  and  that  he  had,  in  the  lifetime  of  said  Whi- 
ting, acquired  the  life  estate  of  Mrs.  Horner  in  this 
slave ;  and  therefore  that  Mrs.  Whiting,  though  she  sur- 
vived her  husband,  was  not  entitled  to  any  interest  in 
this  slave. 

The  cause  came  on  to  be  finally  heard  in  June  1848, 
when  the  court  overruled  the  exception  of  the  defen- 
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1850.     dant  Moore,  to  the  report  of  the  commissioners  for  the 
*  T^m.    ^i^si^^^  of  the  slaves ;  the  said  defendant  having  failed, 

— though  indulged  with  time  for  that  purpose,  to  produce 

V.       any  satisfactory  evidence  of  the  alleged  death  of  the 
'^A^^  slave  Mary,  and  the  material  facts  in  relation  thereto. 
And  the  said  report  and  the  division  of  the  slaves  therein 
mentioned  was  confirmed ;  and  the  decree  was  accor- 
dingly. 

And  the  Court  overruled  the  exceptions  of  Moore  to 
the  report  of  the  commissioner  returned  in  June  1843, 
and  made  a  decree  in  accordance  with  the  report. 

At  the  term  when  this  cause  was  decided,  in  the 
course  of  the  argument,  the  counsel  for  some  of  the 
parties  opposed  in  interest  to  Moore,  suggested  that  the 
death  of  the  slave  Mary  did  not  appear  by  any  legal 
evidence,  and  would  not  be  admitted,  unless  all  other 
facts  which  he  deemed  material  to  the  question,  were 
also  admitted  to  be  true.  Whereupon  Moore  moved 
the  Court  to  continue  the  cause  to  afford  him  time  to 
prove  the  fact  of  the  death  of  said  slave,  if  the  Court 
regarded  the  proof  of  that  fact  already  furnished,  insuf- 
ficient. And  to  sustain  this  motion,  he  relied  on  his 
own  aflidavit,  and  the  other  proofs  before  mentioned. 
But  the  Court  deciding  that  the  proof  of  the  death  of 
the  slave  and  the  material  circumstances  relating  there- 
to, were  not  sufficient,  and  that  ample  time  to  obtain 
the  said  proof  had  been  allowed,  overruled  the  motion, 
and  proceeded  to  confirm  the  said  report,  and  to  make 
a  decree  in  the  cause.  To  which  opinion  of  the  Court, 
Moore  excepted.  And  the  Court  certified  that  at  the 
previous  term, 'the  matter  of  Moore's  exception  in  rela- 
tion to  the  death  of  the  slave  Mary,  was  argued,  and 
was  not  then  decided  on  by  the  Court,  because  the 
facts  in  relation  to  her  death,  and  such  as  the  parties 
deemed  material  in  deciding  upon  that  exception,  were 
not  in  proof,  and  therefore  time  was  allowed  the  parties 
until  the  present  term,  to  take  their  testimony  in  rela- 
tion thereto. 
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Moore  applied  to  this  Court  for  an  appeal  from  the     1850. 
decree  in  the  cause,  which  was  allowed.  Term. 


Harmon  for  the  appellant.  v. 

Lyons  for  the  appellees.  '^  A^d^** 

Allen,  J.  delivered  the  opinion  of  the  Court. 

The  Court  is  of  opinion,  that  as  it  appears  by  the 
interlocutory  decree  of  the  6th  November  1841,  the 
commissioners  thereby  appointed  were  directed  to  di- 
vide the  dower  slaves  and  allot  the  same  to  the  parties 
respectively  entitled,  and  to  deliver  over  to  the  parties 
respectively  the  shares  so  allotted  to  them,  except  the 
share  allotted  to  Frances  Whiting,  which  the  commis- 
sioners were  to  hire  out ;  and  the  said  commissioners 
having,  in  pursuance  of  such  decree,  divided  said 
slaves,  and  the  parties  having  drawn  their  shares  re- 
spectively by  lot,  the  same  were  delivered  to  them, 
and  thereafter  each  exercised  exclusive  ownership  over 
the  share  so  allotted  to  each  respectively ;  and  no  ob- 
jection appearing  to  have  been  alleged  against  the  fair- 
ness of  the  division  when  made,  either  at  the  time  of 
the  division  or  afterwards,  under  the  circumstances  so 
appearing,  each  party  would  have  been  entitled  to  the 
benefit  of  any  increase  in  the  value  of  his  allotment 
from  the  time  of  such  division  and  taking  exclusive 
possession ;  and  is  also  bound  to  bear  the  loss  occa- 
sioned by  the  death  of  any  one  of  the  slaves  thereafter, 
though  at  the  time  of  such  increase  in  value  or  loss, 
the  report  may  not  have  been  formally  confirmed.  The 
Court  is  therefore  of  opinion  there  was  no  error  in 
overruling  the  exception  on  account  of  the  death  of 
the  slave  Mary,  or  in  overruling  the  motion  for  a  con- 
tinuance to  enable  the  party  to  take  further  evidence 
touching  the  time  of  her  death. 

The  Court  is  further  of  opinion,  that  the  £  500.  di- 
rected   by  the  testator   Gustavus   B.   Horner  to   be 
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1860.     charged    against    his    daughter  Frances  Whiting,  as 
Te?m.    ^^^^g  been  advanced  to  her  on  her  marriage,  was  a 

— charge  against  her  portion  of  the  real  and  personal  es- 

V.       tate,  to  be  distributed  according  to  the  will  of  the  tes- 

'^^dfi^^  tator  amongst  his  children.  That  it  appears  from  the 
report  of  commissioner  Knox,  filed  on  the  4th  of  April  • 
1840,  that  the  appellant  Thomas  L.  Moore,  in  his  own 
right  and  as  alienee  of  George  B.  Whiting  and  wife, 
and  assignee  of  said  George  B.  Whiting,  received  at 
the  first  distribution  of  said  estate  the  whole  of  Mrs. 
Whiting's  interest  in  the  real  estate,  slaves  and  perish- 
able property  then  divided  and  distributed,  abated  and 
diminished  by  the  £  500.  charged  as  an  advancement 
in  the  will,  whereby  the  whole  amount  of  said  £  500. 
was  charged  on  the  portion  of  Mrs.  Whiting  in  said 
estate  then  assigned  to  and  received  by  said  Moore  as 
alienee  and  assignee,  whereby  the  reversion  in  the 
dower  lands  and  slaves  was  wholly  freed  from  any 
charge  on  account  of  said  £  600. ;  an  arrangement  cal- 
culated to  promote  the  convenience  of  all  concerned,  if, 
as  was  then  supposed,  the  assignment  had  operated  to 
pay  the  interest  of  the  said  Frances  Whiting  in  the  re- 
version of  the  dower  slaves.  But  in  the  contingency 
which  has  happened,  of  her  surviving  her  husband, 
who  died  before  the  life-tenant,  and  becoming  by  such 
survivorship  entitled  to  take  her  interest  in  such  dower 
slaves  on  the  death  of  the  tenant  for  life,  she  should 
take  them  charged  with  a  rateable  portion  of  said 
£  600.;  otherwise  the  whole  amount  of  the  charge 
would  be  thrown  upon  the  assignee  and  alienee  of  a 
portion  of  the  estate,  instead  of  being,  what  by  the 
will  it  was  intended  to  be,  a  charge  on  the  whole  of 
her  portion.  And  the  appellant,  by  allowing  the  whole 
abatement  to  be  made  from  the  share  received  by  him 
at  the  first  division  and  distribution,  has,  in  the  contin- 
gency which  has  happened,  paid  out  and  advanced  so 
much   as  would   have  been   the   rateable  proportion 
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chargeable  on  the  interest  of  said  Frances  Whiting  in     1850. 
the  dower  slaves;  and  to  that  extent  has  a  right  to    xem. 

charge  said  interest.     In  ascertaining  the  amount  so  — 

chargeable  the  appellant  should  be  debited  with  the  *  v. 
whole  value  of  Mrs.  Whiting's  interest  in  the  land  at  '^^'^^'s*^'^ 
the  time  ot  the  first  division,  and  in  the  slaves  and 
perishable  estate;  also  the  value  of  her  interest  in  the 
dower  land  at  the  death  of  the  widow;  and  Mrs. 
Whiting  should  be  debited  with  the  value  of  her  in- 
terest in  the  dower  slaves  at  the  widow's  death.  And 
the  amounts  being  so  ascertained,  the  £  500.  should  be 
charged  rateably  on  each;  and  for  the  amount  so 
chargeable  to  Mrs.  Whiting  on  account  of  her  interest 
in  the  dower  slaves,  the  appellant  will  be  entitled  to 
a  credit  against  her  or  a  decree,  as  on  an  adjustment 
of  the  accounts  between  them  may  be  proper.  The 
Court  is  therefore  of  opinion,  that  the  interlocutory  and 
final  decrees,  so  far  as  they  conflict  with  the  principles 
aforesaid,  are  erroneous ;  but  that  in  all  other  respects 
the  same  be  aflirmed.  The  said  decrees  are  therefore 
reversed,  with  costs  against  Frances  Whiting,  and  are 
remanded,  in  order  to  be  corrected  in  the  particular 
hereinbefore  declared  to  be  erroneous  as  between  the 
appellant  and  said  Frances  Whiting,  and  to  be  fiirther 
proceeded  in  in  order  to  a  final  decree. 

Daniel,  J.  dissented.  He  was  of  opinion  that  by 
the  assignment  of  George  B.  Whiting,  Mrs.  Whiting's 
interest  in  the  slaves  passed  to  Moore.  And  he  was 
of  opinion  that  Moore  was  improperly  charged  with 
the  slave  Mary,  who  died  before  the  report  of  the 
commissioners  was  confirmed. 


Digitized  by  VjOOQIC 


112  COURT   OF   APPEALS    OF   VIRGINIA. 

Smith  ^  others  i\  Thompson's  adm'r  ^  others. 

1850. 
April 
Term.  (Absent  AUeriy  J.) 

May  14th. 

1.  A  party  who  comes  into  a  Ck>urt  of  equity  to  enforce  an  equi- 
table claim,  must  do  so  within  a  reasonable  time ;  and  he  muat 
not  delay  until,  by  his  negligence,  there  can  no  longer  be  a  safe 
determination  of  the  controversy,  and  his  adversary  is  exposed 
to  the  danger  of  injustice  from  loss  of  information  and  evidence, 
and  means  of  recourse  against  others,  occasioned  by  deaths,  in- 
solvencies and  other  untoward  circumstances. 

2.  The  application  of  this  equitable  doctrine  is  for  the  sound  discre- 
tion of  the  Court ;  and  does  not  require  the  conviction  of  the 
Court  against  the  original  justice  of  the  claim,  or  of  any  other 
specific  ground  of  defence  ;  but  ite  belief  that,  under  the  circum- 
stances of  the  case,  it  is  too  late  to  ascertain  the  merits  of  the 
controversy. 

3.  A  case  in  which  the  Court  refused  relief  on  the  ground  of  lacha 
and  lapse  of  time. 

This  was  a  suit  in  equity,  instituted  in  September 
1845  in  the  Circuit  court. of  Louisa  county,  by  the  ad- 
ministrator de  bonis  non  with  the  will  annexed,  and 
children,  of  Garland  Thompson  deceased,  against  the 
administrators  de  bonis  non  with  the  will  annexed,  of 
Nathaniel  A.  Smith  deceased,  his  widow  and  children, 
and  others.  The  case  stated  in  the  original,  amended 
and  supplemental  bills,  was  substantially  as  follows: 
That  in  the  year  1815,  William  Mitchell,  jr.,  and 
Charles  Thompson,  jr.,  borrowed  of  Francis  Jerdone 
the  sum  of  10,000  dollars,  for  which  they  gave  their 
joint  obligation  with  Thomas  Price,  jr.,  of  Hanover 
county,  and  several  other  persons  as  their  sureties. 
That  in  1821  William  Mitchell,  jr.,  paid  to  Jerdone  his 
moiety  of  the  debt,  and  then  took  from  Charles 
Thompson,  jr.,  a  bond,  with  Nathaniel  Thompson  and 
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Xathaniel  A.  Smith,  as  his  sureties,  to  secure  Mitchell  1850. 
and  his  heirs  against  the  payment  of  Charles  Thomp-  xe?m. 
son's  half  of  the  bond.     That  this  bond,  though  it  had- 


been  sought  for  in  every  place  where  it  might  be  ex-  &  als. 
pected  to  be,  had  not  been  found,  and  they  charged,  Thoinp- 
therefore,  that  it- was  lost.  That  William  Mitchell,  jr.,  son's 
died  in  1822;  and  by  his  will  he  gave  one  half  of  his  &^ij[ 
estate  to  his  mother  Isabella  Mitchell,  and  the  other 
half  to  his  sister  Mrs.  Garland  Thompson ;  and  that 
Garland  Thompson  qualified  as  his  executor,  with 
Charles  Goodall  and  others  as  his  sureties.  That  Isa- 
bella Mitchell  afterwards  died,  and  left  her  estate  to 
Mrs.  Garland  Thompson.  That  thus  a  large  part  of 
the  estate  of  William  Mitchell,  jr.,  had  become  the 
property  of  Garland  Thompson ;  and  that  the  com- 
plainants had  inherited  from  him  a  considerable  pro- 
perty. That  Garland  Thompson  died  in  1835;  and 
Charles  Thompson,  jr.,  qualified  as  his  executor,  and 
also  as  administrator  de  bonis  non  with  the  will  an- 
nexed of  William  Mitchell,  jr.  That  he  had  been 
lately  removed,  and  the  plaintifl[  Philip  M.  Thompson 
had  qualified  on  the  estate  of  Garland  Thompson,  and 
that  of  William  Mitchell  had  been  committed  to  the 
sergeant  of  the  City  of  Richmond.  That  until  re- 
cently before  the  institution  of  the  suit,  Charles  and 
Nathaniel  Thompson  were  in  prosperous  circumstances, 
and  fully  able  to  pay  the  balance  due  upon  the  bond  to 
Jerdone;  but  that  they  had  then  become  irretrievably 
insolvent.  That  the  administrators  of  Jerdone  had  re- 
covered a  judgment  upon  the  bond  against  Thomas 
Price's  representative,  who  had  paid  the  amount,  and 
had  sued  the  sureties  of  Garland  Thompson  as  executor 
of  William  Mitchell,  jr.,  for  the  devastavit  of  the 
executor,  and  had  recovered  a  judgment  against  them; 
and  they,  having  discharged  the  judgment,  had  filed 
their  bill  against  the  complainants  as  the  administrators 
(k  bonis  non  with  the  will  annexed  of  Garland 
Vol.  VII.— 8 
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1850.     Thompson  and  Isabella  Mitchell,  and  the  heirs  at  law 

Tenn.    ^"^  devisees  of  Garland  Thompson  and  Isabella  Mit- 

.       cbell,   who  were  the  residuary  legatees  of  William 

&  ale.    Mitchell,  to  have  satisfaction  of  the  amount  so  paid  by 

Thoinp-  ^^^^»  ^'^*^  interest  and  costs. 

son's  The  parties  defendants  to  the  bill  were  the  personal 
&  als.  representative,  widow  and  children  of  Smith,  Charles 
Thompson,  jr.,  and  Nathaniel  Thompson,  the  sureties 
of  Garland  Thompson  as  executor  of  Mitchell,  and 
others;  and  the  prayer  of  the  bill  was,  that  the  repre- 
sentative, devisees  and  legatees  of  Smith  might  be 
compelled  to  indemnify  and  save  the  complainants 
harmless  against  all  loss  or  injury  on  account  of  the 
debt  of  Jerdone,  and  particularly  against  the  demand  of 
the  sureties  of  Garland  Thompson  as  executor  of 
Mitchell,  and  for  general  relief. 

The  complainants  filed  with  their  bill  the  will  of 
William  Mitchell,  in  which  he  stated  that  he  and 
Charles  Thompson,  jr.,  had  borrowed  of  Jerdone  10,000 
dollars ;  of  which  he  had  paid  his  moiety,  and  had  ta- 
ken of  Charles  Thompson,  jr.,'  his  bond  for  6000  dol- 
lars, with  Nathaniel  Thompson  and  Nathaniel  Smith. 
But  this  will  was  specially  excepted  to  by  the  Smiths 
as  incompetent  evidence  against  them. 

The  personal  representative,  heirs  and  legatees  of 
Smith  demurred  to  the  original  and  amended  bills,  and 
also  answered  them.  It  is  unnecessary  to  state  the 
grounds  of  demurrer.  In  their  answer,  they  denied  all 
knowledge  of  the  bond  to  Jerdone;  and  alleged  that 
they  had  never  heard  until  1843,  of  the  bond  which  the 
complainants  sought  to  set  up  against  their  testator. 
And  they  required  the  fullest  proof  that  the  bond  ever 
existed ;  or  if  it  once  existed,  that  it  had  not  been  in- 
tentionally destroyed  by  Garland  Thompson. 

The  only  question  of  fact  really  in  dispute  in  the 
cause,  was  as  to  the  existence  of  the  bond  of  indem- 
nity to  Mitchell.    As  to  that,  Charles  Thompson,  jr.. 
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was  examined,  and  stated,  that  some  time  in  the  year  1850. 

1814  or  1815,  William  Mitchell  and  himself  borrowed  Tera! 
of  Francis  Jerdone  10,000  dollars,  and  executed  a  bond 


for  the  same,  with  some  three  or  more  sureties.     That    &  als. 
about  the  year  1820  or  1821,  Mitchell  paid  one  half  of  xhoinp- 
this  bond,  5000  dollars,  to  Jerdone,  and  required  of    son's 
Thompson  to  execute  a  bond  to  him  as  an  indemnity    &  als. 
for  the    other    half,  which    he  did,  with   ISTathaniel 
Thompson  and  JSTathaniel  A.  Smith  as  his  sureties ;  the 
condition  of  which  last  mentioned  bond  was  to  indem- 
nify and  save  harmless  the  said  William  Mitchell  from 
all  liability  as  co-obligor  in  the  said  bond  of  10,000 
dollars  to  Jerdone.     That  William  Mitchell  was  living 
in  Richmond  at  the  time  the  bond  was  executed:  that 
he  wrote  to  Thompson  on  the  subject,  who,  in  his  an- 
swer mentioned  Nathaniel  Thompson  and  Jfathaniel  A. 
Smith  as  his  sureties;  to  which  Mitchell  assented.     He 
says  further :  "  I  think  I  drew  the  bond,  and  when  it  was 
executed,  I  expect  William  Mitchell  was  in  Richmond. 
I  procured  the  signatures  of  the  sureties,  and  sent  the 
bond,  when  executed,  to  William  Mitchell."     He  had 
no  recollection  of  ever  seeing  the  bond  afterwards. 

The  defendants,  the  Smiths,  introduced  evidence  to 
impeach  the  accuracy  of  the  statements  of  this  witness, 
and  one  of  the  Judges  of  this  court  was  disposed  to 
question  whether  the  bond  had  ever  been  delivered  to 
Mitchell;  but  the  Court  did  not  deem  it  necessary  to 
decide  that  question.  The  other  facts  stated  in  the  bill 
were  made  out  by  the  proofs. 

In  the  progress  of  the  cause,  a  tract  of  land  belong- 
ing to  the  heirs  of  Nathaniel  A.  Smith  was  sold  by  the 
consent  of  the  parties,  and  the  proceeds  were  held  sub- 
ject to  the  future  order  of  the  Court. 

The  cause  came  on  to  be  finally  heard  in  September 
1849,  when  the  court  was  of  opinion  that  the  execu- 
tion of  the  bond  by  Xathaniel  A.  Smith  deceased,  and 
others,  was  flilly  established  by  the  testimony;  and  it 
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1850.     appearing  that  the  other  parties  to  the  said  bond  were 
TeraQ.    iiisoivent,  and  that  the  parties  had  agreed  that  the  pro- 


ceeds of  the  land  sold  as  aforesaid,  should  be  devoted 
&  als.  to  the  satisfaction  of  the  liability  created  by  said  bond, 
rp,  ^'  if  the  Court  should  sustain  ^e  plaintiff's  claim;  and  the 
son's  Court  being  further  of  opinion,  that  Goodall  and  others, 
&  Ss.^  the  sureties  of  Garland  Thompson,  as  executor  of  Wil- 
liam Mitchell  deceased,  upon  the  recovery  of  the  judg- 
ment against  them  by  Price's  executors,  became  enti- 
tled to  the  benefit  of  said  indemnifying  bond,  and  to  all 
the  rights  and  remedies  to  which  Garland  Thompson, 
as  the  executor  of  William  Mitchell,  would  have  been 
entitled;  and  the  Court  being  further  of  opinion,  that 
all  the  parties  being  before  the  Court,  the  parties  ulti- 
mately liable  should  be  decreed  at  on  ce  to  satisfy  the 
claims  of  the  sureties  of  Garland  Thompson  as  execu- 
tor of  William  Mitchell  deceased,  to  the  relief  of  the 
complainants  who  were  the  legatees  of  Garland  Thomp- 
son :  It  was  therefore  decreed,  that  out  of  the  proceeds 
of  the  land  aforesaid,  the  costs  of  all  the  parties  in  the 
cause  except  the  representatives  and  distributees  of  Na- 
thaniel A.  Smith,  and  Charles  Thompson,  jr.,  and  Na- 
thaniel Thompson,  should  first  be  paid;  and  then, that 
there  should  be  paid  to  the  said  Goodall  and  others,  the 
sum  of  6922  dollars  64  cents ;  that  being  the  amount 
paid  by  them  as  the  sureties  of  Garland  Thompson  as 
executor  of  William  Mitchell,  in  satisfaction  of  the 
judgment  of  Price's  executors  against  them  ;  and  also 
the  sum  of  109  dollars  29  cents ;  and  to  the  plaintiffi 
the  sum  of  27  dollars  36  cents,  that  being  the  amount 
of  the  costs  of  the  parties,  plaintiffs  and  defendants, 
in  the  suit  of  Goodall  and  others  against  the  devisees 
and  legatees  of  Garland  Thompson  deceased.  From 
this  decree,  the  devisees  and  legatees  of  Smith  applied 
to  this  court  for  an  appeal,  which  was  allowed. 

Steger  and  Morson,  for  the  appellants. 

P.'V,  Danieljjr.y  and  Paiton,  for  the  appellees. 


Digitized  by  VjOOQIC 


COURT   OF   APPEALS   OF   VIRGINIA.  117 

Baldwin,  J,  delivered  the  opinion  of  the  Court.  1850. 

The  plaintitfs  in  this  case  have  shewn  no  original    xem. 

equity  to  set  up  and  enforce  the  bond  of  iudemnity  in    ^    .  , — 
,  ,.      *^  .         I  .  ,  .  Smith 

the  proceedings  mentioned,  against  the  representatives    &  als. 

of  Nathaniel  Smith,  one  of  the  sureties  therein.     Ac-  ^homD- 

cording  to  their  own  pretensions,  the  plaintiffs  are  the    son's 

representatives  of  Garland  Thompson,  and  not  of  Wil-    ^  ^Is. 

Ham  Mitchell,  to  whom  that  bond  is  alleged  to  have 

been  executed;  and  the  condition  thereof  was  not  for 

the  indemnity  of  the  representatives  of  Thompson,  but 

of  Mitchell.   Nor  have  the  plaintiffs  acquired  any  equity 

from   the  circumstance  that  the   estate   of   Garland 

Thompson  was  derived  in  part  from  William  Mitchell; 

the  bond  of  indemnity  not  being  a  covenant  running 

with  the  estate  of  Mitchell,  whether  real  or  personal, 

against  others  acquiring  the  same  as  purchasers,  or  as 

volunteers. 

If  the  plaintiffs  can  derive  any  equity  against  the 
suretiesin  the  bond  of  indemnity,  it  must  be  from  a  sub- 
rogation by  anticipation  to  the  successive  remedies  of 
others.  These  remedies  are,  the  judgment  of  the  admi- 
nistrators of  Jerdone,  upon  the  original  bond  which  was 
the  subject  of  the  indemnity,  against  the  executors  of 
Price  who  was  one  of  the  sureties  therein — the  judg- 
ment on  the  relation  of  Price's  executors  against  the 
sureties  in  the  official  bond  of  Garland  Thompson,  who 
had  been  executor  of  William  Mitchell — the  claim  of 
those  sureties  to  reimbursement  against  the  representa- 
tives of  Garland  Thompson — the  claim  of  those  repre- 
sentatives to  be  reimbursed  by  Mitchell's  representa- 
tives— and  a  consequent  claim  of  the  latter  to  the  pro- 
tection afforded  by  the  bond  of  indemnity. 

It  is  therefore  only  by  treating  their  suit  as  a  bill 
?Mia  imid^  and  for  subrogation  against  those  who  ought 
ultimately  to  be  subjected  to  a  burthen  with  which  they 
are  threatened,  that  the  plaintiffs  can  be  entitled,  if  at 
all,  to  the  relief  which  they  seek.     In  that  aspect  of 
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1850.     their  case,  their  claim  is  to  a  mere  equity,  which,  like 
Term.    ^^^^^  equities,  is  open  to  the  defence  of  laches  and  lapse 
of  time. 


&  alfl.  The  presumption  of  payment  arising  from  lapse  of 
Thoinp.  ^™^>  when  applicable  to  a  legal  demand,  as  in .  the  case 
son's  of  a  debt  secured  by  a  bond,  may  be  repelled  by  satifefec- 
&  aSfl.'^  ^^''y  evidence  that  the  debt  in  point  of  fact  has  not 
been  paid.  That  presumption  arose  in  regard  to  the 
original  bond  executed  by  Mitchell  and  Charles  Thomp- 
son and  their  sureties  to  Jerdone,  which  was  payable  in 
January  1815,  and  upon  which  the  action  of  Jerdone's 
administrators  was  not  brought  until  after  the  expira- 
tion of  about  30  years.  The  judgment  recovered  by 
the  plaintiffs  in  that  action,  is  conclusive,  as  between 
the  parties  thereto,  against  the  presumption  of  payment: 
but  it  does  not  conclude  the  representatives  of  Nathan- 
iel A.  Smith,  who  were  neither  parties  nor  privies,  and 
the  judgment  was  recovered  by  default,  and  without 
notice  to  them  pending  the  action.  The  question 
therefore  arising  upon  the  legal  presumption  of  pay- 
ment, and  the  evidence  relied  upon  to  repel  it,  is  still 
open  in  the  present  suit :  but  upon  that  question,  the 
Court  deems  it  unnecessary  to  express  an  opinion.  Nor 
is  it  necessary  to  decide  another  question  presented  by 
the  pleadings  and  evidence,  to  wit,  whether  the  alleged 
bond  of  indemnity  was  ever  executed  by  Nathaniel 
Smith. 

The  plaintifls  in  the  present  suit  are  not  seeking  the 
aid  of  a  Court  of  equity  to  enforce  a  legal  demand  on 
their  part  against  the  representatives  of  Nathaniel 
Smith.  They  never  had  any  cause  of  action  upon  the 
bond  of  indemnity  alleged  to  have  been  executed  by 
Charles  Thompson  and  his  sureties  to  Mitchell.  They 
have  at  most,  as  above  indicated,  a  mere  equity  to  be 
subrogated  to  the  place  of  Mitchell's  representative,  upon 
the  supposition  that  the  latter  may  be  coerced  to  pay 
the  balance  asserted  to  have  been  in  arrear  upon  the  ori- 
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ginal  bond,  and  the  fear  that  the  plaintife  may  conse-  1850. 
qaently  be  subjected  to  the  loss.  Without  deciding  Term, 
upon  the  original  merits  of  the  case  in  that  aspect,  the  "7~."r~ 
Court  is  of  opinion  that  the  plaintiffs  are  debarred  in  a  &  ala. 
Court  of  equity,  under  the  circumstances  of  laches  and  Ttj^'  . 
lapse  of  time  disclosed  by  the  record,  from  the  relief  son's 
which  they  seek.  ^  ^iHa. 

This  suit  was  not  brought  until  August  1845,  more 
than  34  years  afler  the  original  bond  of  Jerdone  was 
payable,  and  more  than  23  years  after  the  date  of  the 
bond  of  indemnity.  In  the  mean  time.  Garland  Thomp- 
son was  the  executor  of  Mitchell,  from  December  1822 
until  he  died  in  May  1835,  a  period  of  nearly  13 years; 
and  it  was  his  duty  to  make  payment  of  the  debt  to 
Jerdone,  or  require  it  to  be  paid  by  Charles  Thompson ; 
and  Charles  Thompson  himself  was  administrator  de 
horn  nan  with  the  will  annexed  of  Mitchell,  from  May 
1836,  and  also  the  executor  of  Garland  Thompson, 
from  June  1835,  until  the  revocation  of  his  powers  as 
SDch  in  April  1844 ;  and  was  bound  to  see  to  the  discharge 
of  the  debt,  in  his  representative,  as  well  as  his  indivi- 
dual character.  And  yet,  the  debt  to  Jerdone,  and  the 
claim  of  Mitchell's  estate  to  indemnify  were  suffered  to 
sleep  until  after  Charles  Thompson,  the  original  debtor, 
became,  within  a  few  years  before  the  institution  of 
this  suit,  utterly  insolvent.  And  now  after  such  great 
lapse  of  time,  and  laches  on  the  part  of  the  plaintiffs, 
and  those  through  whom  they  derive  their  supposed 
equity,  they  seek  by  a  bill  quia  timet  to  set  up  the  bond 
of  indemnity  against  the  representatives  of  a  deceased 
surety,  upon  the  supposition  of  its  accidental  loss,  be- 
cause it  cannot  be  found,  and  does  not  appear  ever  to 
have  been  seen  by  any  one  since  the  time  of  its  alleged 
execution  and  delivery  to  Mitchell. 

The  pretensions  of  the  plaintiffs  against  the  represen- 
tatives of  Smith,  are  at  war  with  the  sound  and  well 
settled  doctrine  of  equity,  derived  not  merely  from  the 
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1850. 
April 
Term. 

Smith 
&  als. 

V. 

Thomp. 
son's 
adm'r 
&  als. 


presumptions  and  bars  which  prevail  at  law,  but  still 
more  comprehensive,  and  founded  upon  considerations 
-  of  policy  and  justice  that  require  those  who  invoke  its 
jurisdiction,  to  do  so  within  a  reasonable  time,  instead 
of  lying  by  until  by  their  supineness  and  negligence, 
there  can  no  longer  be  a  safe  determination  of  the  con- 
troversy, and  their  adversaries  are  exposed  to  the  dan- 
ger of  injustice  from  loss  of  information  and  evidence 
and  means  of  recourse  against  others,  occasioned  by 
deaths,  insolvencies  and  other  untoward  circumstances. 
The  application  of  this  equitable  doctrine  is  for  the 
sound  discretion  of  the  equitable  forum,  and  does  not 
require  the  conviction  of  the  court  against  the  original 
justice  of  the  claim,  or  of  any  other  specific  ground  of 
defence,  but  its  belief  that  under  the  circumstances  of 
the  case,  it  is  too  late  to  ascertain  the  merits  of  the  con- 
troversy. 

The  court  is  therefore  of  opinion,  that  the  plaintifls 
are  not  entitled  to  the  relief  which  they  seek,  and  that 
the  defendants,  whose  property  has  been  sequestrated 
and  sold  in  the  progress  of  the  cause,  must  be  restored 
to  the  proceeds  thereof. 

Decree  reversed  with  costs,  and  bill  dismissed  with 
costs. 


Daniel,  J.  dissented, 
cree. 


He  was  for  affirming  the  de- 
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%^mimhnv9. 


Prestons  v.  M'Call.  1850. 

July 


Term. 


(Absent  Brooke ^  J.) 

The  P6  leased  to  0  &  S  their  salt  works,  <&c.,  upon  a  rent  of  two 
thirds  of  the  salt  manufiictured  ;  and  O  &  S  bound  themselves 
to  manufacture  at  least  60,000  bushels  of  salt  per  annum,  so  that 
the  rent  should  not  be  less  than  40,000  bushels  for  each  year :  and 
the  salt  was  to  be  considered  delivered  to  the  lessors  when  mea- 
sured to  them  at  the  salt  works.  If  the  water  was  not  sufficient 
to  make  100,000  bushels  per  annum,  the  lessees  might  give  up 
the  lease  on  six  months  notice  :  And  the  lessees  bound  themselves 
not  to  assign  their  lease  without  the  consent  of  the  lessors.  The 
Ps  farther  leased  to  O  &  S  their  plantation,  &c.,  on  considera- 
tion that  O  &  S  should  sell  the  salt  accruing  to  the  Ps  for  rent, 
and  collect  and  pay  over  the  same  to  the  Ps ;  and  it  was  agreed 
that  all  the  salt  should  be  considered  as  sold,  two  thirds  for 
the  Ps  and  one  third  for  O  &  S,  and  so  to  be  accounted  for  by 
0  &  S.  And  if  the  lessees  failed  to  comply  with  their  contract 
the  lessors  might  enter  upon  them  and  avoid  the  contract  upon 
two  months  notice. 

A  few  weeks  before  the  end  of  the  first  year  O  &  S,  with  the 
consent  of  the  Ps,  assigned  their  lease  to  M  &  K,  and  transferred 
to  them  their  stock  of  every  kind ;  and  M  &  K  bound  them- 
selves to  assume  and  pay  all  the  contracts,  debts  and  liabilities, 
relating  to  the  salt  making  busine^,  not  theretofore  paid  by  0  & 
8.  On  the  next  day  M  <fe  K  took  another  lease  of  the  same  pro- 
perty from  the  Ps  upon  a  rent  reserved  in  money. 

0  A  S  whilst  they  held  their  lease  purchased  horses  to  be  paid  for 
in  salt,  some  of  which  salt  was  not  delivered  when  they  asdgned 
the  lease  to  M  &  K,  who  afterwards  delivered  it.  O  &  S  did  not 
make  the  60,000  bushels  of  salt  whilst  they  held  the  lease. 

M  A  K  manufactured  salt  under  their  second  lease  for  a  number  of 
years,  and  made  many  pa3m[ient8  to  and  for  the  Ps  during  the  time, 
hut  no  settlement  was  ever  made  between  them  of  the  matters 
growing  out  of  the  lease  to  O  &  S  and  it«  assignment  to  M  &  K  ; 
and  they  could  not  agree  as  to  the  rights  and  liabilities  of  the 
parties.  The  Ps  thereupon  sued  M  &  K  in  equity  for  a  settle- 
ment of  all  the  matters,  and  called  for  a  discovery,  and  for  the 
production  of  books  and  papers.     Held  : 
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1850.      !•  The  rent  to  be  distrained  for  or  recovered  by  the  Ps  from  0 

July         &  S,  in  any  one  year,  was  to  be  governed  by  the  quantity  of 

^""'        salt  actually  manufactured. 

prgg^ns  ^'  ^^^  ^^®  failure  of  O  &  S  to  manufacture  60,000  bushels  of 

V.  salt  in  one  year,  the  proper  action  would  be  for  the  damages 

M  Call.       occasioned  thereby,  and  to  the  extent  of  such  failure,  and  not 

for  a  specific  rent  of  40,000  bushels  of  salt. 

3.  The  taking  the  new  lease  by  M  <fe  K  from  the  Ps  operated  aa 
a  surrender  of  the  first,  and  extinguished  the  liabilities  of 
M  &  K  as  assignees  of  the  first  prospectively;  and  as  assig- 
nees they  were  not  liable  for  prior  breaches  of  contract  by 
their  assignors. 

4.  But  the  contract  between  O  &  S  and  M  <&  X  embraced  the 
arrears  of  salt  rent  then  on  hand,  and  the  proceeds  of  such 
as  had  been  sold  and  was  unaccounted  for  by  O  &  S;  for 
which  M  &  K  were  bound  to  account  to  the  Ps. 

5.  There  could  be  no  breach  of  the  covenant  to  O  «&  S  to  man- 
ufacture 60,000  bushels  of  salt  per  annumy  until  the  end  of 
the  year ;  and  as  the  surrender  of  that  lease  and  the  taking 
the  new  one  was  within  the  year,  the  breach  of  that  cove- 
nant became  impossible;  and  therefore  M  &  K  were  not 
bound  by  their  contract  with  O  &  S  to  comply  with  that 
covenant. 

6.  Though  the  Ps  were  not  parties  to  the  contract  between 
0  &  S  and  M  &  K,  yet  as  it  was  made  in  part  for  their  ben- 
efit, and  a  consideration  therefor  moved  from  them,  and  the 
whole  change  of  tenancy  was  an  arrangement  in  which  they 
participated,  and  which  could  not  be  made  without  their 
consent,  they  have  a  right  so  fiar  as  they  are  concerned,  to 
enforce  the  undertaking  of  M  <&  K  to  pay  the  debts  and 
liabilities  of  O  &  S. 

7.  The  contract  between  0  «&  S  and  M  &  K  was  not  for  an  in- 
demnity to  O  <&  S  against  the  debts  and  contracts  contempla- 
ted, but  for  their  complete  exoneration  by  the  engagement  of 
M  &  K  to  relieve  them  therefrom,  and  to  become  debtors  and 
paymasters  in  their  stead. 

8.  The  Ps  are  not  liable  to  M  &  K  for  debts  paid  by  them  to 
other  creditors  of  O  &  S  for  horses  or  anything  else,  con- 
tracted to  be  paid  for  in  salt,  the  contract  between  the  Ps  and 
0  &  S  for  the  sale  of  the  salt  not  not  constituting  a  partnership 
between  them. 

9.  This  is  a  proper  case  for  equity  jurisdiction. 

By  an  agreement  bearing  date  the  14th  of  September 
1832,  John  S.  Preston  &  Co.  leased  to  Overly  &  San- 
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ders  their   salt   works   and   salt   manufactory  in   the     1850. 

Tnlv 

county  of  Smyth,  reserving  a  rent  of  two  thirds  of  all    Term. 

the  salt  to  be  manufactured   at  the    works.     All  the— 

houses,  furnaces,  kettles  and  implements  necessary  to  v. 
the  manufacture  of  salt,  were  included  in  the  lease ;  ^*^*^ 
Overly  &  Sanders  stipulating  to  return  them  at  the  end 
of  the  lease  in  the  same  condition  they  then  were,  ex- 
cept the  necessary  wear  and  decay  of  the  houses.  It 
was  stipulated  by  the  lessors  that  the  salt  water  should 
continue  as  good  as  it  then  was,  and  be  of  suflSicient 
quantity  to  manufacture  one  hundred  thousand  bushels 
per  annum;  or  that  the  lease  should  be  void  upon  the 
lessees  giving  six  months  notice  thereof  The  lessees 
bound  themselves  to  manufacture  at  least  sixty  thou- 
sand bushels  of  merchantable  salt  per  annum^  so  that 
the  rent  should  be  for  each  year  not  less  than  forty 
thousand  bushels ;  and  the  portion  of  salt  accruing  to 
the  lessors  as  rent  was  to  be  considered  as  delivered  to 
them  when  measured  to  them  at  the  salt  house.  And 
the  lessees  further  bound  themselves  not  to  lease,  as- 
sign, or  in  any  manner  dispose  of  their  lease,  but  with 
the  consent  in  writing  of  the  lessors.  The  lease  was 
to  continue  in  force  for  a  number  of  years  from  the  1st 
of  the  next  October. 

It  was  further  agreed  that  Preston  &  Co.  should 
lease  to  Overly  &  Sanders  their  salt  works  plantation, 
with  its  appurtenances,  mills,  plaister  banks,  &c.  on  the 
consideration  that  Overly  &  Sanders  should  sell  and 
dispose  of  the  salt  accruing  to  Preston  &  Co.  for  the 
rent  reserved  as  aforesaid,  and  collect  and  pay  over  the 
same  to  Preston  &  Co.  as  rapidly  as  collections  could 
be  made.  And  it  was  agreed  that  all  salt  sold  or  dis- 
posed of  was  to  be  considered  as  sold  or  disposed  of 
two  thirds  for  the  lessors  and  one  third  for  the  lessees; 
and  was  to  be  so  accounted  for  by  Overly  &  Sanders. 
The  account  of  the  salt  manufactured  was  to  be  kept 
by  a  clerk  agreed  upon  by  the  parties,  and  whose  sala- 
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1850.     ry  was  to  be  paid  by  them  according  to  their  respective 
'^rm.    interest  in  the  salt.     And  if  the  lessees  became  unable 

— — — or  failed  to  comply  with  their  contract,  the  lessors  were 
V.       entitled  to  enter  upon  and  avoid  the    contract,  upon 

M'Call.   ^^Q  months  notice. 

By  an  agreement  bearing  date  the  Ist  day  of  Sep- 
tember 1833,  between  Overly  &  Sanders  and  A.  M'Call 
and  William  King,  Overly  &  Sanders,  reciting  their 
possession  of  the  property  mentioned  in  their  agreement 
with  Preston  &  Co.,  for  the  consideration  thereinafter 
expressed,  relinquished  and  conveyed  to  M'Call  & 
King  all  their  rights  and  interest  under  the  lease,  in  all 
the  premises  demised  to  them  by  the  said  lease,  in  as 
ample  a  manner  as  the  same  was  then  enjoyed  by 
them.  And  they  further  agreed  to  deliver  to  M'Call 
&  King,  on  the  next  day,  along  with  the  leased  pre- 
mises, all  their  stock  of  every  kind  not  bought  by  them 
originally,  including  all  their  purchases  of  stock,  all 
grain,  &c.,  growing  or  purchased  by  them  from  any 
person  whatever,  for  the  purpose  of  carrying  on  the 
salt  making  business,  all  goods,  wagons,  horses  or  other 
live  stock,  or  other  property  purchased  with  the  pro- 
ceeds of  the  salt  works,  and  also  the  proportions  of  the 
said  Overly  &  Sanders  of  any  salt  then  on  hand  at 
the  salt  works  or  elsewhere.  Aud  M'Call  &  King 
bound  themselves  to  assume  and  pay  all  the  contracts, 
debts  and  liabilities  relating  to  the  salt  making  business, 
not  theretofore  discharged  and  performed  by  Overly  & 
Sanders.  And  they  agreed  further  to  pay  to  Overly 
&  Sanders  the  sum  of  7500  dollars  in  three  equal  an- 
nual instalments  from  that  day,  and  also  twenty-five 
hundred  bushels  of  salt. 

On  the  2d  of  September  1833  an  agreement  was  en- 
tered into  by  William  C.  Preston,  John  S.  Preston  in 
his  own  right  and  as  administrator  of  Charles  H.  C* 
Preston,  deceased,  and  Thomas  L.  Preston,  with  M'Call 
&  King,  whereby  they  leased  to  M'Call  &  King  their 
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salt  works  in  the  county  of  Smyth,   with  all  their  ap-  1850. 

purtenances  of  lands,  mills,  plaister  banks,  houses  and  xenn. 
plantations  adjoining,  for  and  during  the  life  of  Mrs. 


Smith  the  wife  of  Francis  Smith.  And  M'Call  &  ^.^ 
King  bound  themselves  to  pay  in  consideration  of  the  ^^  ^^' 
said  lease,  on  the  first  day  of  September  in  each  year, 
the  sum  of  15,000  dollars  per  annum  for  the  three  first 
years  of  the  lease,  and  the  sum  of  16,000  per  annum 
on  the  1st  day  of  September  in  each  year  thereafter, 
during  the  continuance  of  the  lease.  They  further 
agreed  to  pay  to  the  Prestons  thirty-five  hundred 
bushels  of  salt,  to  be  drawn  by  them  at  their  pleasure 
during  the  first  three  years  of  the  lease.  *  And  it  was 
farther  agreed  between  the  parties  that  the  lease  should 
continue  for  the  term  of  Mrs.  Smith's  life,  and  one 
year  thereafter,  and  for  ten  years  longer,  if  M'Call  & 
King  should  so  so  elect.     And  they  did  so  elect. 

There  were  some  other  provisions  as  to  the  cutting 
of  wood  on  the  demised  premises,  and  the  return  of 
the  property  on  the  termination  of  the  lease,  which  it 
is  not  necessary  to  state. 

In  1841  the  Prestons  instituted  a  suit  in  chancery  in 
the  Circuit  court  of  Smyth  county  against  M'Call  & 
King,  for  the  purpose  of  having  a  settlement  of  the 
transactions  growing  out  of  the  assignment  by  Overly 
&  Sanders  of  their  lease  to  M'Call  &  King,  and  also 
of  the  rents  arising  upon  the  lease  by  themselves  to 
these  parties.  In  their  original  and  amended  bills  they 
state  the  leases  and  the  assignment  by  Overly  &  San- 
ders to  M'Call  &  King ;  and  say  that  the  salt  works 
plantation,  &c.,  were  worth  not  less  than  2000  dollars  a 
year,  and  were  given  to  Overly  &  Sanders  as  compen- 
sation for  selling  as  the  agents  of  the  plaintiffs  their 
proportion  of  the  salt.  That  Overly  &  Sanders  con- 
tinued in  possession  of  the  leased  premises  for  nearly  a 
year,  and  did  not  during  the  time  manufacture  the 
sixty  thousand  bushels  of  salt  as  stipulated  in  their 
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1850.     contract ;  nor  did  they  pay  to  the  plaintiffs  forty  thou- 

•    Term.    ®*^^  bushels,  which  was  the  least  quantity  they  were 

— — — bound  to  pay  to  them  ;  nor  did  they  sell  for  the  plain- 

V.       tiffs  the  quantity  they  were  bound  to  sell  as  a  minU 
M'Call.  jjiif^Yfi  Qf  gales  for  the  use  of  the  farms,  &c.,  as  mention- 
ed in  the  contract. 

They  further  stated  that  M'Call  &  King  purchased 
out  the  lease  of  Overly  &  Sanders  upon  an  agreement 
between  them  and  the  plaintiffs  that  the  lease  was 
to  be  annulled  and  a  new  lease  granted  by  which  the 
rent  was  to  be  paid  in  money  instead  of  the  reserva- 
tion in  kind,  and  upon  the  further  agreement  insisted 
on  by  the  plaintiffs,  that  M'Call  &  King  should  become 
responsible  to  them  for  the  fulfilment  of  all  the  habili- 
ties  which  Overly  &  Sanders  had  incurred  to  them. 
That  the  stipulation  in  the  contract  between  Overly  k 
Sanders  and  M'Call  &  King,  that  the  latter  were  to  dis- 
charge all  the  liabilities  of  the  former,  growing  out  of 
the  salt  making  business,  were  not  inserted  to  secure 
alone  the  purchase  of  the  lease,  but  as  the  only  terms 
on  which  the  plaintiffs  would  consent  to  the  sale,  and 
this  undertaking  by  M'Call  &  King  in  their  contract 
with  Overly  &  Sanders  was  an  essential  inducement  to 
the  plaintiffs  to  enter  into  their  contract  with  M'Call  A 

'  King,  and  that  it  was  upon  these  conditions,  and  these 
alone,  that  the  plaintiffs  would  have  consented  to  the 
sale  by  Overly  &  Sanders. 

They  further  charge  that  M'Call  &  King  took  pos- 
session of  all  the  assets  of  Overly  &  Sanders  by  virtue 
of  their  contract  with  them,  but  had  failed  to  account 
to  the  plaintiffs  for  the  liabilities  Overly  &  Sanders 
were  under  to  them.  That  after  procrastinating  the 
settlement  for  many  years,  M'Call  &  King  had  at  length 
presented  an  account  which  was  wholly  inadmissible. 
That  at  the  time  of  their  purchase,  M'Call  &  King 
knew  that  Overly  &  Sanders  were  justly  indebted  to 
the  plaintiffs  for  40,000  bushels  of  salt,  and  a  fair  com- 
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pensation  for  the  use  of  the  plantation,  &c.,  which  had     1850. 
been  enjoyed  by  them  for  executing  the  agency  of  sell-    xerm.    • 

ing  plaintiflfe'  salt,  and  which  they  knew  that  Overly  & 

Sanders  had  wholly  failed  to  perform.  That  in  the  ac-  v. 
couut  rendered  by  M'Call  &  King,  they  had  failed  to  ^'Ca^^- 
give  the  plaintiffi  credit  either  for  the  salt  due,  or  for 
the  use  of  the  plantation,  which  last  was  worth  2000 
dollars.  That  they  had  endeavoured  to  counterbalance 
the  paltry  credits  allowed  to  the  plaintiffs  by  charges  for 
horses  purchased  by  Overly  &  Sanders,  with  which  the 
plaintifia  had  no  concern.  That  Overly  &  Sanders  had 
purchased  several  droves  of  horses,  some  of  which  were 
on  hand  when  they  sold  their  lease  to  M'Call  &  King, 
and  were  delivered  to  them  with  the  other  property  of 
Overly  &  Sanders,  and  the  attempt  seemed  to  be  to 
make  the  plaintiffs  partners  in  these  purchases  with 
Overly  &  Sanders,  and  to  hold  them  responsible  for 
two  thirds  of  the  losses  upon  them.  And  the  plaintiffs 
proceed  to  point  out  other  errors  in  the  account  ren- 
dered by  M'Call  &  King. 

They  further  charge,  that  after  M'Call  &  King  had 
purchased  from  Overly  &  Sanders,  as  before  stated, 
they  took  possession  of  all  the  books,  papers,  accounts 
aud  property  belonging  to  Overly  &  Sanders,  and  pro- 
ceeded to  settle,  assume  and  pay  their  debts  and  lia- 
bilities, and  to  all  intents  and  purposes  substituted 
themselves  for  Overly  and  Sanders ;  and  the  plaintiflfe, 
relying  upon  their  agreement  to  liquidate  their  claim 
upon  those  parties,  never  thought  of  attempting  to  co- 
erce payment  from  them  ;  and  they  had  since  left  the 
Commonwealth,  and,  as  plaintiffs  understood,  had  be- 
come utterly  insolvent.  That  M'Call  &  King  had 
made  many  payments  to  the  plaintiffs  on  account  of 
rent,  but  that  the  plaintiffs,  being  either  non-residents  of 
Virginia,  or  having  been  frequently  absent,  they  had 
kept  no  account  of  the  transactions  between  them  and 
M'Call  &  King,  but  have  been  compelled  to  rely  upon 
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1850.     them.     That  no  serious  obstacle  to  a  settlement  ex- 
Tenn.    ^®^^^  ^'*^  respect  to  the  direct  relation  of  the  parties; 


but  the  difficulty  arising  out  of  the  earlier  charges  in 
V.  the  account  of  M'Call  &  King  against  the  plaintiffi; 
M'Call.  jj^^  rendered  it  impossible  to  ascertain  the  true  balance 
at  any  time  since  its  commencement.  And  they  call 
upon  M'Call  &  King  to  say  whether  they  did  not 
agree  to  discharge  the  liabilities  of  Overly  &  Sanders 
to  the  plaintiffs,  if  the  plaintiffs  would  consent  to  the 
sale  and  make  a  new  lease  to  them;  and  that  they 
make  a  full  and  fair  statement  and  discovery  of  all  the 
transactions  mentioned  in  the  bill. 

The  prayer  of  the  bill  was  for  an  account,  and  for  a 
decree  for  the  amount  w^hich  might  be  found  due 
thereon ;  and  for  general  relief. 

M'Call  &  King  answered  the  bills.  They  admitted 
the  execution  of  the  leases  referred  to  by  the  plaintiffi; 
but  denied  the  construction  put  upon  them.  They  con- 
curred with  the  plaintiffs  that  there  was  no  difficulty  in 
adjusting  the  accounts  arising  out  of  the  lease  from  the 
plaintiffs  to  themselves ;  but  that  the  difficulties  arose 
out  of  the  contract  between  the  plaintiffs  and  Overly 
&  Sanders,  and  the  claim  of  the  plaintiffs  to  pass  by 
them  and  to  look  directly  to  the  defendants  for  the 
fulfilment  of  the  stipulations  of  that  contract,  and  to 
held  them  responsible  for  the  breach  thereof.  They 
insisted  that  they  were  only  responsible  to  Overly  4 
Sanders  under  their  contract  with  them,  and  that  they 
were  not  responsible  to  the  plaintiffs ;  and  they  insisted 
that  these  parties  were  necessary  parties  in  the  cause; 
and  that  the  defendants  were  entitled  to  the  benefit  of 
all  defences  they  would  have  against  Overly  &  Sanders 
upon  that  contract.  They  denied  that  the  plaintiffs 
were  entitled  to  be  regarded  as  parties  to  that  contract 
They  say  it  is  true  that  this  contract  and  their  lease 
from  the  plaintiffs,  were  so  far  dependent  that  they 
would  not  have  made  the  one  without  the  other;  and 
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that  the  plaintiffs  knew  of  the  negotiation  of  the  con-     1850. 

tract  with  Overly  &  Sanders,  and  were  informed  of  its    xerm. 

terras;  and  to  this  extent  only  was  there  any  depen--- 

.       .      ,  rr.1        .     .       ,        Prestons 

dence  or  connection  in  the  contracts.     They  insist  that       v. 

if  the  plaintiffs  are  entitled  to  sue  upon  that  contract,  ^^^^* 
which  they  deny,  that  they  can  only  be  substituted  to 
the  rights  of  Overly  &  Sanders;  and  they  say  that 
they  have  already  gone  far  beyond  anything  which 
could  be  properly  required  of  them  in  the  payments 
which  they  have  made  on  account  of  the  contracts  of 
Overly  &  Saunders.  They  deny  their  liability  for  the 
forty  thousand  bushels  of  salt  as  rent  for  the  time 
Overly  k  Sanders  held  the  property.  And  they  insist 
that  under  the  contract  between  the  plaintiffs  and 
Overly  &  Sanders,  the  plaintiffs  were  liable  for  the 
losses  upon  the  horses  purchased  by  them,  as  they 
were  purchased  for  salt  disposed  of  by  the  plaintiffs' 
agents,  and  for  their  mutual  benefit.  And  they  insist 
that  they  are  entitled  to  charge  the  plaintiffs  with  two 
thirds  of  the  salt  so  disposed  of,  which  not  having  been 
delivered  before  the  defendants  came  into  possession  of 
the  works,  had  been  since  paid  by  them;  and  also  for 
two  thirds  of  the  charges  of  transportation  paid  by 
them  upon  salt  transported  during  the  period  of  the 
agency  of  the  said  firm  for  the  plaintiffs. 

In  October  1844,  an  order  was  made  by  consent,  re- 
ferring the  accounts  between  the  parties  to  a  commis- 
sioner; who  returned  his  report  in  October  1845,  with 
exceptions  thereto  by  both  the  plaintiffs  and  defendants; 
and  with  special  statements  made  by  the  direction  of 
M^Call  &  King,  presenting  their  views  of  the  accounts. 

In  1845,  the  plaintiffs,  by  the  direction  of  the  Court, 
amended  their  bill,  and  made  Overly  &  Sanders  parties 
defendants  in  the  cause ;  and  one  of  these  defendants 
answered,  and  there  was  an  order  of  publication  as  to 
the  others.  But  it  does  not  appear  that  this  amended 
bill,  and   the   answer   thereto,   were   regularly  filed ; 

Vol.  VII. — 9 
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1850.     though  in  the  final  decree,  it  is  said  that  the  cause  came 
•ferm.    ^^  upon  the  answer  and  the  order  of  publication. 

The  cause  came  on  to  be  finally  heard  in  May  1847, 

V.  when  the  death  of  the  defendant  King  was  suggested, 
M'Call.  and  the  Court  set  aside  the  order  of  account  as  having 
been  improvidently  made,  and  dismissed  the  bill  as  to 
the  defendant  M'Call,  with  costs.  As  to  the  other  de- 
fendants, the  Court  expressed  his  willingness  to  retain 
the  cause  to  enable  the  plaintifl[s  to  proceed  against 
them,  but  they  declining  to  do  so,  the  bill  was  also  dis- 
missed as  to  them.  From  this  decree,  the  Prestone  ap- 
plied to  this  Court  for  an  appeal,  which  was  allowed. 

Stuart  for  the  appellants. 

B,  Johnston  and  Patton  for  the  appellees. 

Baldwin,  J.  delivered  the  opinion  of  the  Court. 

By  the  contract  of  lease  between  the  Prestons  and 
Overly  &  Sanders,  the  rent  thereby  reserved  of  two 
thirds  of  the  salt  to  be  manufactured  by  the  lessees  at 
the  salt  works,  accrued  as  the  same  was  made,  and  in  a 
condition  for  delivery ;  but  the  lessees,  in  consideration 
of  the  lease  embracing  the  salt  and  plaister  plantations, 
agreed  to  make  sales  of  the  rent  salt,  with  their  own, 
and  pay  over  the  due  proportions  of  the  lessors  as  the 
moneys  could  be  collected.  The  quantity  of  the  rent 
salt  was  therefore  dependent  upon  the  amount  which 
should  be  manufactured.  But  to  insure  to  the  lessees 
an  adequate  profit,  the  lessors  contracted  that  the  salt 
water  should  continue  as  good  as  at  the  date  of  the 
lease,  and  of  suflicient  quantity  to  manufacture  100,000 
bushels  j9er  an?? wm;  and  an  the  other  hand,  to  ensure 
to  the  lessors  an  adequate  rent,  the  lessees  contracted  to 
manufacture  at  least  60,000  bushels  of  merchantable 
salt  per  annum.  And  in  aid  of  the  stipulations  of  the 
contract,  it  was  provided,  that  in  the  event  of  a  failure 
as  to  the  quality  or  quantity  of  the  water,  the  lessees 
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might  avoid  the  lease,  on  giving  the  lessors  six  months     1850. 
notice;  and  that  in  case  of  the  inability  or  the  failure    xerm. 

of  the  lessees  to  perform  their  part  of  the  contract,  the 

lessors,  upon  giving  two  months  notice,  might  enter  v. 
and  avoid  the  lease :  these  provisions,  however,  did  not  " 
exclude  the  parties  from  resorting,  at  their  election,  to 
their  respective  remedies  by  action  or  suit  for  non-per- 
formance of  the  contract.  The  rent,  therefore,  to  be 
distrained  for,  or  recovered  by  the  lessors,  in  any  one 
year,  was  to  be  governed  by  the  quantity  of  salt  actu- 
ally manufactured,  and  in  the  event  of  the  failure  of 
the  lessee  to  manufacture  60,000  bushels  in  such  year, 
the  proper  action  would  be  for  the  damages  occasioned 
by,  and  to  the  extent  of,  such  failure,  and  not  for  a 
specific  rent  of  40,000  bushels;  the  reservation  of  rent 
being  out  of  the  salt  as  manufactured;  or  the  proceeds 
thereof. 

The  contract  of  Overly  &  Sanders  with  M'Call  & 
King,  operated  as  an  assignment  of  this  lease;  and  if 
it  had  stood  alone,  the  rights  df  the  Prestons  to  exact 
performance  from  M'Call  &  King  of  the  stipulations  of 
the  lease,  would  have  been  governed-  by  the  law  regu- 
lating the  relation  of  lessors  and  the  assignees  of  their 
lessees.  But  the  contract  between  the  Prestons  and 
Overly  &  Sanders  expressly  provided  that  the  latter 
should  not  underlet,  or  assign,  or  in  any  manner  dispose 
of  the  lease,  without  the  consent  in  writing  of  the  for- 
mer; and  therefore  the  lessees  could  not  have  parted 
from  their  estate  to  M'Call  &  King  without  such  con- 
sent, which  was  obtained,  and  is  evidenced  by  the  co- 
teraporaneous  contract  between  the  Prestons  and 
M'Call  &  King. 

The  effect  of  the  last  mentioned  contract  was  to  ter- 
minate the  lease  so  made  by  the  Prestons,  and  so  trans- 
ferred by  the  latter  to  M'Call  &  King,  and  to  create  a 
new  lease  from  the  Prestons  to  M'Call  &  King,  for  an 
extended  term,  and  with  the  reservation  of  an  annual 
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1850.     rent,  not  in  kind,  but  in   money  at  a  fixed  amount 
Term.    "^^^  "^^^  lease  commenced  some  weeks  before  the  ex- 

-— piration  of  the  first  year  of  the  former  lease,  and  ope- 

V.       rated  as  a  surrender  thereof.     It  extinguished  the  lia- 

M'Call.  ijiiities  of  M'Call  &  King  as  assignees  of  the  first  lease 
prospectively,  inasmuch  as  it  was  the  substitution  of 
another  tenancy ;  and  retrospectively  there  could  be  no 
liability  on  their  part  as  mere  assignees  for  prior  brea- 
ches of  contract  on  the  part  of  their  assignors. 

M'Call  &  King,  however,  by  their  contract  with 
Overly  &  Sanders,  "  bound  themselves  to  assume  and 
pay  all  the  contracts,  debts  and  liabilities  relating  to  the 
salt  making  business,  not  theretofore  discharged  and 
performed  by  Overly  &  Sanders."  This  undertaking 
obviously  embraced  the  arrears  of  salt  rent  then  on  hand 
or  which  had  been  transported  and  sold,  and  the  pro- 
ceeds unaccounted  for  by  Overly  &  Saunders.  Nothing 
is  plainer  than  that  the  contracts,  debts  and  liabilities" 
of  the  latter,  "  relating  to  the  salt  making  business," 
included  the  rents  of  tjie  very  property  out  of  which 
the  salt  was  manufactured.  And  if  M'Call  &  King  had 
merely  succeeded  to  the  tenancy  of  Overly  &  Sanders 
for  the  residue  of  their  term,  such  an  undertaking  might 
have  embraced  the  covenant  of  Overly  &  Sanders  to 
manufacture  at  least  60,000  bushels  of  salt  jt?^  annwn. 
But  that  covenant  assumed  the  continuance  of  the  te- 
nancy of  Overly  &  Sanders,  and  there  could  be  no 
breach  of  it  until  the  end  of  a  year;  and  such  breach 
was  of  course  rendered  impracticable  by  the  surrender 
of  the  lease  before  that  time,  and  the  substitution  of  a 
new  lease  thenceforth,  with  the  reservation  of  a  pecu- 
niary rent.  The  undertaking,  therefore,  of  M'Call  & 
King  to  perform  the  contracts  of  Overly  &  Sanders  in 
relation  to  the  salt  making  business,  could  not  have 
contemplated  a  covenant  on  the  part  of  the  latter  which 
had  not  then  been,  and  never  could  be  broken. 
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Although  the  Prestons  were  not  formal  parties  to  the     1850. 
covenant  of  M'Call  &  King  to  assunie  the  liabilities    xerm. 

which  had  been  incurred  by  Overly  &  Sanders,  yet  it-- 

was  made  in  part  for  their  benefit,  and  a  consideration  v. 
therefor  moved  from  them,  as  well  as  from  Overly  &  ^'^a^^- 
Sanders.  That  consideration  consisted  of  their  consent 
to  the  assignment  to  M'Call  &  King,  their  acceptance 
from  those  assignees  of  the  surrender  of  the  old  term, 
and  their  granting  to  them  a  new  term  of  longer  dura- 
tion and  upon  different  reservations.  Indeed,  the  whole 
change  of  tenancy  was  an  arrangement  in  which  the 
Prestons  participated,  and  which  could  not  have  been 
accomplished  without  their  concurrence.  They  have, 
therefore,  a  right,  so  far  as  they  are  concerned,  to  en- 
force this  undertaking  of  M'Call  &  King;  and  the  ef- 
fect of  their  doing  so,  is  to  accomplish  its  true  spirit  and 
meaning  so  far  as  concerns  Overly  &  Sanders ;  which 
was  not  merely  for  their  indemniiy  against  the  debts 
and  contracts  contemplated,  but  for  their  complete  exo- 
neration^ by  the  engagement  of  M'Call  &  King  to  re- 
lieve them  therefrom,  and  become  the  debtors  and  pay- 
masters in  their  stead. 

M'Call  &  King  were  therefore  bound  to  account  with 
the  Prestons  for  the  salt  manufactured  at  the  salt  works 
by  Overly  &  Sanders,  and  chargeable  with  two  thirds 
ot  the  proceeds,  after  deducting  the  costs  of  transporta- 
tion of  so  much  thereof  as  was  transported  and  sold  by 
them,  and  with  that  proportion  of  the  proceeds  of  so 
much  thereof  as  was  sold  by  them  at  the  salt  works, 
and  with  the  same  proportion  of  the  value  there  of  so 
much  thereof  as  there  remained  unsold. 

But  inasmuch  as  the  undertaking  of  M'Call  &  King 
for  the  contracts,  debts  and  liabilities  of  Overby  &  San- 
ders in  relation  to  the  salt  making,  business,  extended 
only  to  those  which  had  not  theretofore  been  discharged 
and  performed,  M'Call  &  King  are  entitled  against  the 
Bait  rents  claimed  by  the  Prestons,  to  all  proper  credits 
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1850.     of  Overly  &  Sanders  at  the  time  of  that  undertaking, 

Term     *^®  ^^'^^^  ^^^  ®^^  ^^^  ^^  ^^^  actual  payments. 

There  is  no  foundation,  however,  for  the  pretension 

Prestons  .  .      . 

V.       of  M'Call  &  King  of  a  liability  to  them  on  the  part  of 

M'Call.  |.jj^  Prestons  for  debts  assumed  and  paid  by  thera  to 
other  creditors  of  Overly  &  Sanders.  If  the  alleged 
partnership  of  the  Prestons  with  Overly  &  Sanders  in  | 
the  sales  of  salt  could  give  any  colour  to  such  a  preten- 
sion, there  was  in  truth  no  such  partnership.  The  sales 
of  the  rent  salt  which  Overly  &  Sanders  contracted  to 
effect  as  the  agents  of  the  Prestons,  together  with  their 
own,  constituted  no  partnership,  but  rendered  them  ac- 
countable for  the  proceeds  thereof;  and  if  they  chose 
to  contract  debts  payable  in  salt  tor  horses  or  any  thing 
else,  the  Prestons  were  in  no  wise  liable  therefor;  but 
had  a  right,  notwithstanding,  to  require  payment  from 
Overly  &  Sanders  of  the  proceeds  of  the  actual  sales, 
in  money. 

The  accountability  of  M'Call  &  King  to  the  Prestons 
on  the  head  of  the  salt  rents,  or  the  proceeds  thereof, 
assumed  for  Overly  &  Sanders,  was  a  proper  subject  for 
the  jurisdiction  of  the  Court  of  equity,  involving,  as  it 
did  mutual  items  of  account,  growing  out  of  an  agency 
and  connected  with  a  trust,  and  complicated  as  it  was 
by  conflicting  pretensions,  and  requiring  a  discovery, 
the  production  of  books  and  papers,  and  adjustment  by 
a  commissioner.  And  though  in  relation  to  the  money 
rents  reserved  in  the  lease  to  M'Call  &  King,  and  the 
numerous  payments  and  set  oflfe  connected  therewith, 
there  seems  to  have  been  no  actual  dispute  between  the 
parties,  yet  the  adjustment  of  that  matter  was  delayed 
and  prevented  by  the  controversy  in  regard  to  the  salt 
rents,  without  the  adjudication  of  which,  the  ultimate 
balance  between  the  parties  could  not  be  ascertained. 
The  whole  matters  of  account  existing  between  them, 
constituted,  indeed,  but  one  subject,  and  grew  out  of 
the   same   transaction — the  substitution  of  M'Call  & 
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King  as  the  tenants  of  the  Prestons  in  the  stead  of    1850. 

Overly  4;  Sanders,  their  assumption  of  the  salt  rents    xerm. 

which  had  theretofore  accrued  from  Overly  &  Sanders,  -r— ; — 
,   ,    .  /»  /.         .1  1         Ptestons 

and  their  engagement  for  money  rents  from  themselves       v. 

thereafter.     Under  the   circumstances,  and  after  the  ^'^^1^- 

whole  accounts  between  the  parties  had,  by  a  consent 

order,  been  referred  to  a  commissioner,  and  reported  by 

him,  with  special  statements  at  the  request  of  M'Call  & 

King  of  their  pretensions,  embracing  the  money  as  well 

as  the  salt  rents,  and  indicating  a  balance  in  their  favour 

upon  the  whole  accounting ;  the  entire  merits  of  the 

case  ought  to  have  been  ascertained,  and  the  balance 

resulting  therefrom,  whether  in  favour  of  the  one  party 

or  the  other,  decreed  by  the  court  below. 

The  cause  is,  however,  not  in  a  condition  to  do  jus- 
tice between  the  parties  without  further  enquiry.  The 
commissioner  has  omitted  in  various  respects  to  state, 
explain  and  report  the  grounds  and  evidence  upon  which 
he  proceeded ;  and  the  consequence  is,  that  his  views 
of  the  accounts  are  in  a  great  measure  obscure  and  un- 
intelligible. 

The  Court  is  therefore  of  opinion,  that  the  Circuit 
court  erred  in  dismissing  the  bill  of  the  appellants,  in- 
stead of  recommitting  the  report  of  the  commissioner, 
with  the  exceptions  thereto,  for  reconsideration  and  re- 
adjustment of  the  accounts  between  the  parties,  upon 
the  principles  above  indicated,  and  such  proper  evi- 
dence as  should  be  adduced  before  him ;  with  such  pro- 
per directions  from  the  Court  as  either  of  the  parties 
should  request,  for  the  examination  of  other  parties  on 
oath,  and  the  discovery  and  production  of  books  and 
papers. 

It  is  therefore  adjudged,  ordered  and  decreed,  that  the 
decree  of  the  Circuit  court  be  reversed  and  annulled, 
with  costs  to  the  appellants ;  and  that  the  cause  be  re- 
manded to  the  Circuit  court,  to  be  proceeded  in  upon 
the  principles,  and  in  the  mode  indicated  in  the  fore- 
going opinion  and  decree. 
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1850.  Mitchell's  admW  v.  Trotter  ^  wife, 

October 


Term. 


(Absent  Brooke ^  J.) 

November  2d. 

An  administrator  or  executor  is  not  bound  to  sue  for  the  recovery 
of  a  debt  due  the  estate,  where  it  is  apparent  the  debtor  is  not 
able  to  pay  it. 

This  was  a  suit  in  equity  in  the  Circuit  court  of 
Brunswick  county,  by  Thomas  R.  Trotter  and  wife 
against  Benjamin  Wilkinson,  administrator  of  Clement 
Mitchell  deceased,  the  father  of  the  female  plaintiff, 
for  a  settlement  of  his  administration  account,  and  for 
a  decree  for  the  amount  which  might  be  ascertained  to 
be  due  to  the  plaintift*.  The  accounts  were  referred  to 
a  commissioner,  who  reported  thereon ;  and  there  was 
a  single  question  of  controversy  between  the  parties. 
The  commissioner  disallowed  a  credit  for  the  sum  of 
263  dollars,  paid  by  the  administrator  in  1834  on  a 
judgment  recovered  against  him  upon  a  bond  executed 
by  his  intestate  as  the  surety  of  Robinson  Ezell,  on 
the  ground  that  the  administrator  might  have  recovered 
the  money  from  Ezell,  and  had  failed  to  bring  suit 
against  him.  The  evidence  on  the  subject  was  re- 
turned by  the  commissioner  with  his  report. 

The  court  below  seems  to  have  concurred  with  the 
commissioner  in  his  view  of  the  evidence,  but  was  of 
opinion  that  it  was  proper  to  credit  the  administrator 
with  the  amount  paid  at  the  time  of  payment,  and  to 
charge  him  with  it  at  the  end  of  the  account  for  his 
neglect  to  collect  it.  This  correction  in  the  account 
was  made,  and  the  Court,  in  April  1843,  made  a  decree 
against  the  administrator  for  the  amount  ascertained  to 
be  due  by  the  corrected  statement.     And  from  this  de- 
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cree  Wilkinson  applied  to  this  Court  for  an  appeal,     1850. 
which  was  allowed.  9^^ 


The  evidence  in  the  cause  was  conflicting;  but  this 

Court  differed  in  opinion  with  the  commissioner  and    ^irs 

the  Court  below,  upon  the  question  of  Ezell's  ability    adm'r 

to  pay.  Trotter 

&  wife. 

Gholson  and  JoneSy  for  the  appellant,  and  Gholson, 
for  the  appellees,  submitted  the  case. 

Allen,  J.  delivered  the  opinion  of  the  Court. 

The  Court  is  of  opinion,  that  the  evidence  in  the  re- 
cord does  not  establish  such  a  degree  of  negligence  on 
the  part  of  the  appellant,  as  to  subject  him  to  a  per- 
sonal responsibility  for  his  failure  to  institute  legal  pro- 
ceedings against  Robinson  Ezell  for  the  debt  he,  as  ad- 
ministrator, had  been  compelled  to  pay  on  account  of 
his  intestate  having  been  surety  for  said  Ezell;  that  on 
the  contrary,  the  testimony  shews  that  Ezell  was  un- 
able to  pay  the  debt,  and  that  with  a  knowledge  of  the 
fiacts  established  by  the  evidence,  the  administrator 
was  not  required,  in  the  prudent  discharge  of  his  duty, 
to  incur  the  costs  of  a  suit  against  Ezell.  And  as  the 
commissioner,  by  his  special  report  of  the  payment  and 
all  the  testimony  bearing  on  it,  submitted  the  question 
directly  to  the  Court,  whether  the  claim  was  properly 
disallowed,  the  Court,  instead  of  a  partial  correction  of 
the  report  in  relation  to  said  claim,  should  have  allowed 
the  administrator  credit  for  the  amount  thereof. 

The  Court  is  therefore  of  opinion  that  said  decree  is 
erroneous;  and  the  same  is  reversed  with  costs;  and 
the  cause  is  remanded,  with  instructions  to  recommit 
the  report  to  a  commissioner,  to  have  the  same  cor- 
rected in  the  particular  above  mentioned,  and  for  a 
final  decree. 
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Bicftmonft^ 


1^-  Smith's  adm'r  v.  Lamberts. 

October 


Term. 


(Absent  Brooke,  J.) 
November  18th. 

1.  An  attorney  at  law  receives  a  claim  for  collection,  and  he  brings 
suit  upon  it,  and  obtains  a  judgment.  The  debtor  then  puts  into 
his  hands  the  bond  of  a  third  person  for  about  the  amount  that 
is  due  on  the  judgment ;  and  the  attorney  gives  him  a  receipt  by 
which  he  says  he  has  received  the  bond  on  which  he  is  to  bring 
suit,  and  after  paying  himself  his  fee  and  commission,  is  to  apply 
the  balance  to  the  credit  of  the  judgment.  The  attorney  receives 
the  money  on  the  bond,  but  does  not  pay  it  over  to  the  creditor. 
Held  :  This  is  a  valid  payment  by  the  judgment  debtor. 

2.  The  powers  of  an  attorney  at  law  in  the  prosecution  and  collec- 
tion of  claims  put  into  his  hands  for  collection,  considered  and 
stated. 

So  much  of  this  case  as  is  necessary  to  present  the 
question  considered  and  decided  by  this  Court  is  as 
follows : 

Jamos  D.  Dishman  of  the  county  of  King  George, 
died  in  1813,  being  indebted  to  S.  &  J.  Lambert  in  the 
sum  of  265  dollars  95  cents,  with  interest  from  the 
14th  of  August  1812;  and  Austin  Smith  and  George 
White,  jr.,  qualified  as  his  executors.  The  Lamberts 
placed  their  claim  in  the  hands  of  William  Brooke,  an 
attorney  at  law,  for  collection,  and  he  instituted  an  ac- 
tion thereon  against  the  executors  in  the  Circuit  court 
of  King  George  county,  and  recovered  a  judgment  in 
April  1819.  Soon  after  this  judgment  was  obtained, 
the  executor  White  put  into  the  hands  of  Brooke  a 
note  due  from  William  Coakley  to  Dishman's  exe- 
cutors, and  took  from  him  the  following  receipt : 

"Received  June  10th,  1819,  of  Mr.  George  White, 
jr.,  one  of  the  executors  of  James  D.  Dishman's  estate, 
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William  Coakley's  note  for  396  dollars  21  cents,  due     1850. 
1st  March  1819,  on  which  lam  to  bring  suit;  and  after    xera!' 
paying  myself  my  fee  and  commission,  I  am  to  apply       , 
the  balance  to  the  credit  of  S.  &  J.  Lambert's  judg-    adm'r 
ment  against  Dishman's  executors.  Lamberts 

"  William  Brooke.'' 

Brooke  proceeded  to  collect  the  debt  due  from  Coak- 
ley,  and  received  from  him  on  the  6th  of  January  1820 
the  sum  of  80  dollars,  and  on  the  2d  of  March  follow- 
ing he  received  the  further  sum  of  344  dollars ;  which 
two  sums,  after  deducting  the  legal  fee  and  writ  tax, 
and  five  per  cent  commission,  amounted  to  a  few  cents 
more  than  the  debt  due  from  Dishman  to  the  Lam- 
berts, principal,  interest  and  costs. 

It  appears  further,  that  on  the  2d  of  September  1819, 
Brooke  gave  a  receipt  to  Austin  Smith,  the  other  exe- 
cutor of  Dishman,  for  a  bond  of  William  Brent  for 
260  dollars,  due  1st  of  January  1819,  which  he  was  to 
collect  and  apply,  as  far  as  it  would  go,  to  the  payment 
of  Lambert's  debt,  and  also  to  a  debt  due  from  Dish- 
man to  Ann  Waddy.  But  the  testimony  by  which 
his  receipt  of  the  money  from  Brent  was  proved,  was 
excepted  to,  and  the  exception  was  sustained. 

In  1825  Austin  Smith  instituted  a  suit  in  the  late 
Chancery  court  of  Fredericksburg  against  his  co- 
executor  "White,  for  the  purpose  of  compelling  him  to 
settle  his  executorial  account  and  discharge  the  debts 
of  the  estate  ;  and  in  this  suit  the  Lamberts  were  made 
defendants,  and  their  judgment  was  enjoined  on  the 
ground  that  it  had  been  paid  by  means  of  Coakley's 
debt.  The  Lamberts  answered  the  bill.  They  say 
that  they  have  no  knowledge  of  what  their  attorney 
Brooke  did  in  their  case,  except  that  they  have  been 
informed  that  he  obtained  a  judgment  for  the  amount 
of  their  claim.  But  they  never  heard  he  had  received 
payment  from  the  executors ;  and  they  aver  that  they 
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1850.     have  never  received  from  Brooke,  the  executors,  or  any 
Term.    ^^^^^^  person,  any  part  of  their  debt. 

The  cause  lingered  on  the  docket,  and  was  revived 


adm'r  in  the  name  of  Smith's  and  Dishman's  administrators. 
Lan^rts  ^^  ^^  finally  removed  to  the  Circuit  court  of  Spotsyl- 
vania, where  it  came  on  to  be  heard  in  1843,  when  the 
Court  decreed  that  the  Lambert's  should  recover  of 
Smith's  administrator  the  sum  of  265  dollars  95  cents, 
with  interest  thereon  from  the  14th  day  of  August 
1812  until  paid,  and  their  costs.  From  this  decree 
Smith's  administrator  applied  to  this  Court  for  an  ap- 
peal, which  was  allowed. 

Morsoriy  for  the  appellant,  insisted,  that  Brooke  did 
not  receive  Coakley's  note  in  payment  of  the  debt  of 
the  Lamberts,  but  as  a  security  by  which  to  obtain 
payment.  And  as  he  received  the  money  upon  that 
note  whilest  he  continued  to  be  the  attorney  of  the 
Lamberts,  the  effect  was  precisely  the  same  as  if  he 
had  received  payment  from  the  executors  of  Dishman. 
And  he  insisted  that  he  was  fully  sustained  in  this  pro- 
position by  the  case  of  Smock  v.  Dade^  5  Rand.  639; 
which,  though  a  case  decided  by  the  General  court, 
had  been  subsequently  approved  by  this  Court  in  Wd- 
kinson  v.  HoUoxcay^  7  Leigh  277. 

Moncure,  for  the  appellee,  insisted,  that  upon  the 
principles  decided  in  Smock  v.  Dade  and  Wilkinson 
V.  Holhway^  the  transfer  of  Coakley's  note  to  Brooke 
was  not  a  payment  of  the  debt  due  to  the  Lamberts. 
That  these  cases  expressly  held  that  an  attorney  at 
law  was  not  authorized  to  commute  the  debt  of  his 
client.  He  insisted  further  that  an  attorney  at  law  is 
a  special  agent,  who  must  pursue  his  powers  strictly; 
and  that  he  is  authorized  to  receive  payment  of  his 
client's  debt  in  money  only ;  and  that  payment  to  him 
in  money  only,  or  what  is  current  as  money,  will  dis- 
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charge  the  debt.     And  he  referred  to  the  cases  of  Todd    1850. 
V.  Reid,  6  Eng.  C.  L.  R.  404;  Russell  v.  Bangley,  Id.    t^' 


459;  Barileii  v.  PenUand,   21   Id.   163;  and   Scott  v.  ^   .^, 
r    .       r./^  Ti    ^r«  •  Smith's 

irpine,  20  Id.  453.  adm'r 

He  insisted  further,  that  in  receiving  Coakley's  note  j^uJ'berte 
Brooke  was  the  agent,  not  of  the  Lamberts,  but  of 
Dishman's  executors,  and  therefore  the  receipt  of  the 
money  on  that  note  was  a  receipt  of  it  for  them  and 
not  for  the  Lamberts.  But  if  he  could  be  considered 
as  the  agent  of  both  parties,  yet  he  must  first  have  re- 
ceived the  money  as  the  agent  of  the  executors;  and 
he  must,  therefore,  have  done  some  act  indicating  an 
intention  to  hold  it  for  the  Lamberts,  before  it  could 
be  considered  as  having  been  received  by  him  for  them. 
And  he  referred  to  Pratt  v.  Northam,  5  Mason's  R.  95 ; 
Myers  v.  Wade^  6  Rand.  444;  Broadus  v.  Rosson^  3 
Leigh  12;  Alston  v.  Munford^  1  Brock.  R.  266;  Baker 
V.  Hall,  12  Ves.  R.  496  ;  Wallace  v.  Taliaferro,  2  Call 
447. 

Daniel,  J.  The  only  question  brought  before  the 
Court  for  its  decision  in  this  case,  is,  whether  the  claim 
of  S.  &  J.  Lambert  against  the  representatives  of 
Dishman  has  been  paid ;  and  its  solution  depends  on 
the  extent  of  power  with  which  an  attorney  at  law  is 
clothed,  who,  in  the  ordinary  course,  is  entrusted  by  a 
creditor  with  a  bond,  note  or  other  evidence  of  debt, 
for  suit  and  collection.  Practioners  of  the  law  in 
this  country  are  generally  regarded  by  the  Courts  as 
vested  with  a  larger  authority  in  the  control  and  dispo- 
sition of  demands  placed  in  their  hands  for  collection, 
than  has  been  usually  attributed  by  the  common  law  to 
an  attorney  at  law  in  England.  Here  the  characters 
of  attorney  and  barrister  or  counsellor  at  law,  are  in 
most  instances  blended,  and  the  powers  pertaining  to 
this  double  capacity,  are  held  to  be  of  a  wider  scope 
than  those  belonging  to  the  office  of  an  attorney  merely. 
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1850.     In  some  of  our  sister  States  the  relation  of  client  and 
T^m^'  attorney  has  been  held  to  confer  upon  the  latter  the 


authority  even  to  compromise,  compound  or  commute 
adra'r  demands  of  the  former  confided  to  him  for  collection. 
La  ^  tfi  ^^^  general  doctrine,  however,  so  far  as  I  have  had  it 
in  my  power  to  collect  it  from  a  review  of  the  decisions, 
is,  that  the  attorney  has  no  right  to  commute  the  debt 
of  his  client,  to  release  the  person  of  the  debtor  when 
in  prison  by  virtue  of  a  ca.  5<z.,  or  to  enter  a  retraxit  in 
a  suit,  to  execute  a  release,  or  to  do  any  other  act  which 
destroys  the  cause  of  action  without  receiving  payment 
But,  on  the  other  hand,  that  h^  has  an  extensive  con- 
trol over  the  remedy^  and  is  vested  with  a  liberal 
discretion  in  the  use  of  the  means  he  may  deem  best 
adapted  to  procuring  the  payment  of  his  client's  debt. 
He  may  accept  payment  of  the  debtor,  if  voluntarily 
made  to  him,  at  any  time  whilst  his  powers  continue; 
or  he  may  take  such  steps  as  he  may  think  best  calcu- 
lated to  procure  payment.  In  the  honest  exercise  of  a 
sound  discretion,  unless  otherwise  instructed  by  his 
client,  he  may  delay  bringing  suit,  he  may  consent  to 
continuances  of  it,  after  it  is  brought,  during  its  pro- 
gress to  judgment,  and  after  judgment  he  may  post- 
pone issuing  execution ;  he  may  elect  whether  to  take 
one  against  the  person  or  the  lands  or  goods  of  the 
debtor ;  and  if  he  issues  one  against  the  lands  or  goods, 
he  may  direct  on  what  property  of  the  debtor  it  shall 
be  levied ;  and  after  levy  he  may  control  the  proceed- 
ings of  the  sheriff  or  other  officer  having  charge  of  the 
execution,  and  may  from  time  to  time  postpone  a  sale 
of  the  property  levied  upon. 

It  has  been  decided  by  the  Supreme  court  of  the 
United  States,  in  the  case  of  the  Union  Bank  of 
Georgetown  v.  Geary ^  5  Peters'  R.  99,  that  an  agree- 
ment made  by  an  attorney,  in  whose  hands  a  promis- 
sory note  was  placed  for  collection,  with  an  endorser, 
that  if  the  latter  would  confess  judgment  and  not  dis- 
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pute  his  liability,  the  attorney  would  immediately  pro-     1850. 
ceed  to   make   the  money  by  execution  against  the    xerm/^ 
drawer,  was  within  the  general  scope  of  the  attorney's  ■ 


powers,  and  binding  upon  the  creditor.  And  in  Silvis  adm'r 
V.  My,  3  Watts  &  Serg.  420,  it  was  held  to  be  within  La^^^^g 
the  power  and  authority  of  an  attorney  to  stay  the  exe- 
cution upon  a  judgment  in  consideration  of  the  pro- 
mise of  a  third  person  to  pay  the  debt ;  and  that  such 
promise  was  binding  though  not  made  to  the  plaintiff 
nor  assented  to  by  him  at  the  time. 

The  subject  has  been  before  this  court  in  several 
cases.  In  Hudson  v.  Johnson^  1  Wash.  10,  and 
Branch  v.  Burnley,  1  Call  147,  it  was  decided  that,  in 
general,  payment  to  an  attorney  at  law  of  a  debt  which 
he  is  employed  to  recover,  is  good  on  the  custom  of 
the  country,  particularly  if  he  have  possession  of  the 
evidence  of  debt.  In  the  case  of  Smack  v.  Dade, 
5  Rand.  639,  it  is  asserted  by  the  General  court  as  well 
settled  doctrine,  that  whilst  the  authority  of  an  attor- 
ney does  not  extend  to  the  commutation  of  a  debt 
without  the  client's  assent,  his  receipt  of  actual  pay- 
ment is  complete  protection  to  the  debtor.  In  that 
case  the  attorney  received  a  portion  of  the  debt  in 
money,  a  draft  at  ten  days  sight,  and  a  bond  at  four 
months ;  and  the  receipt  given  by  the  attorney  stipu- 
lates that  the  draft  and  bond  when  paid  should  be, 
together  with  the  sum  paid  in  money,  in  full  of  the 
executions  of  the  creditor  against  the  debtor.  The 
amount  of  the  draft  was  paid  to  the  attorney,  but  there 
was  no  evidence  to  shew  that  he  had  ever  realized  any 
thing  on  the  bond.  In  this  state  of  things  the  Court 
held  that  the  amount  produced  by  the  draft  con- 
stituted to  that  extent  a  good  payment,  but  that  the 
creditor  ought  not  to  be  charged  with  the  bond ;  that 
the  Court  below  ought  not  therefore  to  quash  an  exe- 
cution which  the  creditor  had  issued  to  enforce  collec- 
tion, "  although  it  would  have  been  entirely  proper  if 
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1850.    such  motion  had  been  submitted,  for  the  Court  to  have 
Term/  entered  satisfaction  "   to  the  extent  of   the  payment 
.        made  in  money  and  the  amount  received  on  the  draft, 
adm'r        The  decision  in  Smock  v.  Dade  has  been  approved 
Lamberta'^y  this  Court  in  the  case    Wilkinson  v.  HoUoway,  7 
Leigh  277.     In  the  last  mentioned  case  it  was  decided 
that  it  was  not  competent  for  an  attorney  employed  to 
collect  a  debt,  to  discount  from  it  a  debt  he  himself 
owes  the  debtor,  or  to  take  as  an  absolute  payment  or 
satisfaction  the  debtor's   assignment  of  a  bond  of  a 
third  person.    But  the  court  at  the  same  time  recog- 
nize it  as  well  settled  doctrine  that  an  attorney  at  law 
who  has  possession  of  the  evidence  of  debt,  or  has  ob- 
tained a  judgment  for  his  client,  may  receive  from  the 
debtor  payment  of  the  debt;    and  that  the  creditor 
having  confided  in  him,  not  only  to  sue,  but  also  to 
collect  and  receive  the  money,  is  bound  by  the  pay- 
ment. 

I  do  not  see  how  we  can  approve  the  decision  in 
Smock  V.  Dade ^  in  regard  to  so  much  of  the  creditor's 
demand  as  was  held  to  be  paid  by  the  proceeds  of  the 
draft,  and  yet  consistently  decide  that  the  debt  in  this 
case  has  not  been  satisfied  by  Brooke's  receipt  in  actual 
money  of  the  amount  of  Coakley's  note. 

It  is  true  there  is  a  diflference  in  the  wording  of  the 
written  receipts  given  by  the  attorneys  in  the  two  cases, 
but  I  cannot  perceive  any  such  marked  variance  in 
their  phraseology  as  would  justify  us  in  saying  that  the 
coming  of  the  proceeds  of  the  collateral  debts  into  the 
hands  of  the  attorney  should  in  one  case  constitute  a 
payment ;  but  that,  in  the  other,  payment  could  not  be 
predicted  of  the  transaction  till  such  proceeds  were 
handed  over  by  the  attorney  to  his  client,  the  original 
creditor. 

The  receipts  vary  from  each  other  in  two  particulars. 
In  Smock  v.  Dade  the  signature  of  the  attorney's  name 
is  followed  by  the  addition  of  the  word  "  attorney."    In 
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thecase  before  us  there  is  no  such  condition.     The  receipt  1850. 

in  Smock  v.  Dade  recites  that  the  draft  and  bond  are,  xerm.'^ 
when  paid,  to  be  together  with  the  money  paid  down, 


"in  full  of  the  executions."  Here  the  attorney  stipu-  adm*r 
lates  that  after  paying  himself  his  fee  and  commission^  L^j^j+g 
he  is  to  apply  the  balance  of  the  proceeds  of  Chakky's 
note  to  the  credit  of  S.  ^  J.  Lambert's  judgment,  I  do 
not  think  that  Banks  by  affixing  the  word  attorney  to 
his  signature  to  the  receipt  in  Smock  v.  Dade,  gave 
any  plainer  indication  that  in  making  the  arrangement 
he  was  acting  as  the  attorney  of  the  original  creditor, 
than  he  would  have  done  by  simply  signing  his  name 
without  the  addition.  The  character  in  which  he 
treated  was  to  be  gathered  from  the  transaction.  He 
was  known  to  the  debtor  to  be  the  attorney  of  the 
creditor,  and  the  debtor  in  making  the  arrangement 
believed  he  was  negotiating  and  intended  to  negotiate 
with  one  who  had  a  right  to  receive  the  proceeds  of 
the  draft  and  bond  when  collected,  in  full  of  the  execu- 
tions. So  in  this  case  the  relation  in  which  Brooke 
atood  to  the  Lamberts  was  well  known  to  the  execu- 
tors of  Dishman.  The  addition  of  attorney  to  his 
signature  upon  executing  the  receipt  would  not  have 
made  it  more  manifest. 

And  I  cannot  perceive  how  any  more  extensive  con- 
trol over  the  rights  and  interests  of  his  client  is  asser- 
ted by  an  attorney  in  the  undertaking  that  certain 
collateral  securities  placed  in  his  hands  for  collection 
shall,  when  paid,  be  applied  as  a  credit  to  his  client's 
demand,  than  in  undertaking  that,  when  paid,  the 
proceeds  shall  be  in  full  of  the  original  debt.  The 
relations  of  the  several  parties,  each  to  the  other  and 
to  the  subject  matter  of  the  contract,  and  the  purposes 
sought  to  be  accomplished  by  the  attorneys  and  the 
debtors  by  the  arrangements  made  between  them,  in 
the  two  cases,  were  essentially  the  same. 

Vol.  VII.— 10 
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1850.         There  is  nothing  in  the  receipt  given  by  Brooke, 
Term,    nothing  in  the  intrinsic  character  of  the  transactions, 


— -~— ■  nothing  m  any  of  the  evidences  existinff  m  the  case, 
Smith's  ,  .  ,  ,  ,       ,    ,.    ^    ,  ,  1 

adm'r    upon  which  to  base  the  behef,  that  the  executors  of 

j^jJ^j^Dishraan,  in  placing  the  claims  in  the  hands  of  Brooke 
to  be  collected  and  applied  to  the  credit  of  the  debt,  or 
that  Brooke  in  accepting  them  with  the  agreement  to 
collect  and  so  apply  them,  designed  any  fraud  on  the 
Lamberts.  There  is  nothing  to  shew  that  the  transac- 
tion did  not  grow  out  of  an  honest  desire  and  purpose 
on  the  part  of  all  the  parties,  to  provide  a  new  security 
•  and  furnish  a  new,  safe  and  speedy  means  of  satisfying 
the  debt. 

Any  argument,  by  way  of  analogy,  to  be  drawn  from 
the  law  regulating  the  property  in  a  fund  which  has 
come  into  the  hands  of  one  holding  towards  it  the  doa- 
ble relation  of  executor  and  legatee,  or  of  executor  and 
guardian,  furnishes,  I  think,  no  aid  to  the  pretensions 
of  the  appellee.  In  such  cases,  the  party  coming  into 
the  possession  of  the  fund,  is  considered  as  taking  pos- 
session in  the  first  instance,  in  the  character  of  execu- 
tor, because  he  cannot  in  the  first  instance,  according  to 
law,  take  possession  in  any  other  character,  and  he  will 
be  presumed  to  have  possessed  himself  rightfully,  and 
not  wrongfully.  Being  originally  so  possessed,  he  will 
be  presumed  to  continue  to  hold  in  the  same  character 
until  some  act  is  done,  indicating  decisively  a  purpose 
to  hold  in  his  other  character.  Generally,  in  such 
cases,  there  are  others  having  claims  upon  the  fund, 
whose  rights  and  interests  are  to  be  adjusted  and  set- 
tled before  the  executor  can  legally  elect  to  hold  it  in 
his  other  character  of  legatee  or  guardian.  Here  by  the 
very  terms  of  the  agreement,  the  fund,  when  received, 
was  to  be  applied  as  a  credit  to  the  claim  of  the  Lam- 
berts. There  were  no  rights  or  interests  of  other  per- 
sons to  be  looked  to  and  adjusted  before  the  attorney 
might  lawfully  hold  the  fund  as  the  money  of  his  ori- 
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gmal  clients.    Even  in  the  case  of  one  combining  tlie     1850. 
two  offices  of  executor,  and  guardian,  very  slight  acts    xerm. 


are  often  regarded  by  the  Courts,  as  legal  indications  of 
an  election  to  hold  the  fund  in  the  character  of  guar-  adm'r 
dian :  and  I  know  of  no  rule  of  law  that  confines  the  L^j^^^rts 
evidences  of  such  election  to  acts  or  declarations  co- 
temporaneous  with,  or  subsequent  to  the  receipt  of  the 
fund.  If  an  executor  upon  receiving  a  collateral  se- 
curity to  be  collected  and  applied  to  the  discharge  of  u 
debt  due  to  his  testator,  should  set  forth  in  a  written 
receipt,  or  otherwise  declare,  that  all  debts  were  now 
paid  and  the  estate  fully  distributed,  with  the  excep- 
tion of  the  fund  about  to  be  collected,  and  that  he  de- 
signed upon  receiving  it,  to  hold  the  balance  after  de- 
ducting his  commission,  as  the  guardian  of  a  ward,  I 
am  not  prepared  to  say  that  such  a  receipt  accompanied 
by  proof  that  he  had  really  qualified  as  guardian,  and 
that  his  declarations  with  regard  to  the  situation  of  the 
estate  were  true,  would  not  amount,  without  any  fur- 
ther act,  other  than  the  subsequent  receipt  of  the  fund, 
to  an  election,  so  as  to  charge  him  and  his  sureties  with 
it  in  his  character  of  guardian.  If  then,  the  analogies 
supposed  to  exist  between  this  and  the  cases  of  the 
double  fiduciary  relations  above  referred  to,  can  be  pro- 
perly consulted  as  furnishing  any  guide  to  the  solution 
of  the  question  under  discussion,  it  seems  to  me  that 
they  tend  strongly  to  support,  rather  than  to  defeat  the 
views  of  the  appellant. 

It  is  urged,  that  if  an  attorney,  entrusted  with  the 
collection  of  a  debt,  may  thus  treat  with  the  debtor, 
and  accept  from  him  claims  on  third  persons  to  be  col- 
lected, and  credited  to  the  debt,  he  has  it  in  his  power 
to  subject  the  creditor  to  several  settlements  with  him, 
instead  of  one.  The  fact  that  a  creditor  may  be  thus 
occasionally  subjected  to  inconvenience,  ftirnishes,  it 
seems  to  me,  no  argument  against  the  legal  existence  of 
such  a  power:  for  the  inconvenience  is  one  which  may 
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1850.     as  well  flow  from  direct  payments  to  the  attorney,  a8 

T^u^  from  payments  effected  indirectly  through  collateral  se- 

^    .  ^,    curities;  and  I  presume  it  is  well  settled,  that  an  attor- 

adm'r    ney  employed  to  collect  a  debt,  is  not  hmited  to  a  re- 

Lamberte  ^^^P^  of  the  debt  in  one  sum,  but  is  fully  empowered 

also  to  receive  pj^rtial  payments  from  time  to  time,  till 

the  debt  is  satisfied. 

It  is  also  urged,  that  the  executors  had  a  right  at 
any  time  previous  to  the  collection  of  Coakley's  note,  to 
withdraw  it  from  the  hands  of  the  attorney ;  and  that 
even  after  the  collection,  they  had  a  right  to  revoke  the 
directions  given  as  to  the  application  of  the  proceeds. 
Even  if  the  first  branch  of  the  proposition  were  law,  it 
would,  by  no  means,  follow  that  the  second  was  also: 
for  according  to  this  hypothesis,  so  soon  as  the  note 
was  collected,  it  was  converted  into  something  belong- 
ing to  the  debtor,  to  wit,  money,  which  the  attorney  had 
a  right  to  receive  in  payment  of  his  client's  demand, 
and  which,  by  the  express  agreement  between  him  and 
the  executors,  it  was  stipulated  should  be  applied  as  a 
credit  to  said  demand.  But  I  do  not  think  that  either 
branch  of  the  proposition  is  true.  It  is  true,  that  this 
Court,  in  the  case  of  Beers  ^:  v.  Spooner^  9  Leigh 
158,  decided  that  a  verbal  direction  given  by  a  person 
having  claims  in  the  hands  of  an  attorney  for  collec- 
tion, to  pay  part  of  the  money  when  collected,  to  ano- 
ther in  satisfaction  of  a  debt  due  to  the  latter  from  a 
third  person,  was  revocable  by  the  person  giving  the 
directions  in  his  lifetime,  or  by  his  administrator  after 
his  death.  Judge  Tucker^  however,  in  assigning  the 
reasons  of  the  Court,  asserted  principles,  and  approved 
of  a  decision  furnishing  ample  authority  for  treating  the 
transaction  now  under  consideration,  as  an  irrevocable 
dedication  by  the  debtor  of  a  fund  for  the  payment  of 
his  debt.  He  says,  "If  Dudley  (who  was  the  person 
giving  the  directions)  had  been  bound  for  the  debt,  and 
had  directed  Spooner  (the  attorney)  to  pay,  there  would 
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be  more  reason  to  regard  the  direction  as  irrevocable ;     1850. 
particularly  if  Spooner  had  promised  payment  to  the    xenn/ 


creditor.  Then  it  would  have  resembled  the  case  of 
Skarpless  v.  Welsh,  4  Dall.  R.  279.  There  the  person  ^adm*r 
giving  the  direction  was  the  actual  debtor,  and  the  per-  Lan^^s 
son  receiving  it,  made  an  express  promise  to  apply  the 
fund  as  directed :  here,  the  party  was  no  debtor,  and 
there  was  no  promise.  There,  the  Court  held,  that  the 
debtor  had  made  an  appropriation  of  his  funds  to  pay 
his  debts  to  his  creditors,  which  appropriation  he  could 
not  revoke  :  here,  he  directs  an  appropriation,  without 
consideration,. to  pay  the  debt  of  another,  over  which 
direction,  he  had  a  complete  power  of  revocation,  until 
the  money  was  actually  paid." 

Upon  the  authority  of  the  principles  declared  in  the 
foregoing  case,  I  think  we  would  be  well  justified  in 
treating  the  transaction  between  White,  the  executor, 
and  Brooke,  as  an  irrevocable  appropriation  by  the  for- 
mer of  the  fund  arising  from  the  collection  of  Coakley's 
note  to  the  payment  of  the  demand  due  the  Lamberts. 
The  fact  that  Brooke  would,  in  this  aspect  of  the  case, 
be  acting  as  the  attorney,  agent  or  trustee  of  both  cre- 
ditor and  debtor,  in  the  prosecution  and  collection  of  the 
collateral  security,  does  in  no  wise  impair  or  detract 
from  his  original  right  and  duty  as  attorney  of  the  Lam- 
berts, to  receive  money  of  the  debtor,  whenever  real- 
ized, in  payment  of  the  demand,  and  grant  him  an  ac- 
quittance for  it.  So  viewing  the  case,  were  it  not  for 
the  fact  that  the  attorney  stipulates  in  the  receipt  for  de- 
ducting his  fee  and  commissions  from  the  fund,  and  the 
want  of  proof  that  such  deduction  was  in  truth  ever 
made,  it  would  seem  to  me  that  the  collection  of  the 
money,  its  coming  into  the  hands  of  one  authorized  to 
receive  it,  and  the  acquittance  of  the  debtor,  would  be, 
necessarily,  in  legal  contemplation,  simultaneous  acts, 
or  rather  one  and  the  same  act.  Does  the  fact,  that 
the  attorney  was  only  to  apply  the  balance  of  the  pro- 
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1850.     ceeds,  after  deducting  his  fee  and  commissions,  make 
T^L^  the  receipt  of  the  money,  so  far  as  that  balance  is  con- 


cerned, any  less  a  payment  of  the  debt.     I  think  not 
adm'r    In  the  absence  of  any  proof,  as  to  what  the  fee  and 
j^^     commissions  were  to  be,  the  law  adjusts  them,  and  it 
was  not  necessary  that  the  attorney  should  do  any  fur- 
ther act  for  the  purpose  of  ascertaining  what  the  bal- 
unce  would  be.     That  is  a  matter  of  simple  calculation, 
which  could  as  well  be  done,  (as  it  has  been  done,)  by 
the  officer  of  the  law,  as  by  the  attorney.     Upon  the 
collection  of  the  money,  no  one  had  to  be  further  con- 
sulted as  to  its  application.     The  rights  of  all  who  had 
ever  had,  or  could  have  any  interest  in  the  fund,  had 
been  foredesigned  and  predetermined  by  the  agreements 
between  the  parties  having  the  lawful  control  over  it. 
A  decision  which  would  deny  to  such  a  transaction 
the  Torce  of  a  payment,  would,  it  seems  to  me,  be  at 
war  with  the  general  practice  and  understanding  of  the 
country,  and  operate  much  to  the  detriment  of  credi- 
tors.    An  attorney  is  generally  employed  in  the  collec- 
tion of  a  debt,  not  merely  because  of  a  belief  on  the 
part  of  the  creditor,  in  his  skill,  in  the  use  of  the  ordi- 
nary legal  means  used  for  the  enforcement  of  claims, 
and  his  promptness  in  paying  over  his  collections,  but 
also,  because  of  his  knowledge  of  the  means,  situation 
and  relations  of  the  debtor,  and  his  talent  in  making  and 
availing:  himself  of  such  treaties  and  negotiations,  as  will 
be  likely,  without  in  any  measure  jeoparding  the  rights 
of  the  client,  or  resorting  to  legal  coercion,  to  procure 
payment  of  the  demand.     To  say  that  the  receipt  of 
money  by  the  attorney  in  such  a  case,  shall  not  consti- 
tute a  payment  by  the  debtor,  is  to  strip  the  former  of 
a  power,  which,  to  the  honour  of  the  profession,  is  very 
rarely  used  except  to  promote  faithfully,  the  best  inte- 
rests of  the  client ;  and  to  subject  an  absent    creditor 
who  has  not  given  special  instructions  to  his  attorney, 
to  a  very  great  disadvantage  in  a  struggle  for  the  effects 
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of  a  failing  debtor.     By  the  use  of  mild  and  persuasive     1850. 
means,  having  some  regard  to  the  feelings  and  credit  of   xerm/ 


the  debtor,  by  indulgences  which  do  not  jeopard  the- 
rights  of  the  creditor,  and  the  acceptance  of  securities    adm'r 
which  do  not,  until  realized,  discharge  the  demands,  LajJ^J^^g 
claims  are  now  often  made  which  would  be  lost,  if  the 
attorney  was  in  all  instances  to  be  confined  to  the  use 
of  legal  process,  or  the  receipt  of  direct  payments  by 
the  debtor. 

I  am  therefore  of  opinion,  that  so  much  of  the  de- 
cree appealed  from,  as  relates  to  the  demand  of  the 
Lamberts,  ought  to  be  reversed  with  costs,  and  the  en- 
forcement of  the  same  against  the  representatives  of 
Dishman  perpetually  enjoined. 

The  other  Judges  concurred  in  the  opinion  of  Judge 
DmUL 

Decrbe  reversed. 
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1850.  Williamson  v.  Gayle  ^  als. 

October 
Term. 

(Absent  Brooke,  J.) 

November  18th. 

1.  In  a  proceeding  by  foreign  attachment,  the 'home  defendant 
having  property  of  the  absent  defendant  in  his  possession,  for  the 
keeping  of  which  the  absent  defendant  is  indebted  to  him,  is  en- 
titled to  have  his  claim  first  satisfied  out  of  the  property,  as 
against  the  attaching  creditor. 

2.  The  attaching  creditor  having  established  his  debt,  is  entitled  to 
a  personal  decree  against  the  absent  debtor,  though  the  whole 
property  attached  is  exhausted  in  paying  the  debt  of  the  home 
defendant. 

This  was  a  proceeding  by  foreign  attachment,  com- 
menced in  1839,  in  the  Circuit  court  of  chancery  for 
the  county  of  Henrico,  by  Robert  C.  Williamson 
against  Levin  Gayle,  an  absent  defendant,  and  John 
Minor  Botts.  The  bill  charged  that  Gayle  was  in- 
debted to  the  complainant  in  the  sum  of  273  dollars 
40  cents,  with  interest;  that  he  resided  out  of  the 
State  of  Virginia,  and  that  John  M.  Botts  of  the  county 
of  Henrico  had  in  his  possession  a  blooded  mare,  the 
property  of  Gayle;  and  making  Gayle  and  Botts  de- 
fendants, the  complainant  asked  that  the  mare  in  the 
possession  of  Botts  might  be  subjected  to  the  payment 
of  his  debt. 

The  complainant  proceeded  regularly  against  Gayle 
as  an  absent  defendant,  and  proved  his  debt.  Botts 
answered  the  bill.  He  admitted  he  had  the  mare  and 
a  colt  in  his  possession,  the  property  of  Gayle ;  but  he 
stated  that  in  1836  he  had  sold  the  mare  to  Gayle, 
who  had  left  her  with  him  to  be  taken  to  the  best 
horses  in  Virginia;  Gayle  desiring  to  raise  colts  from 
her.     That  the  mare  had  remained  in  his  possession. 
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and  had  been  put  to  Gohanna  in  1836,  and  he  had     1850. 
settled  for  that  charge,  which  was  75  dollars.     That  ^e^' 


he  had  taken  good  care  of  the  mare ;  that  for  the  keep 
of  the  mare  for  a  part  of  the  year  1835,  and  for  the      son 
years  1836-37-38-39,  due  at  the  end  of  each  year,  and     ^J^^^ 
also  for  the  season  of  1836  to  Gohanna,  Gayle  was  in-    &  als. 
debted  to  him  ;  and  that  he  also  held  Gayle's  bond  for 
100  dollars,  with  interest  from  March  1837.     That  his 
claims  against  Gayle  amounted  to  814  dollars  10  cents, 
for  which  he  claimed  to  have  a  lien  on  the  said  mare 
and  colt.     And  he  prayed  that  they  might  be  subjected 
first  to  the  payment  of  his  claim. 

In  the  progress  of  the  cause  the  mare  and  three  colts, 
two  foaled  since  the  commencement  of  the  suit,  were 
sold  under  an  order  of  the  Court,  and  were  purchased 
by  the  defendant  Botts  at  the  price  of  350  dollars. 
This  was  considerably  less  than  the  witnesses  exa- 
mined estimated  as  the  cost  of  keeping  the  mare  and 
colts  whilst  they  were  kept  by  Botts. 

The  cause  came  on  to  be  finally  heard  in  March 
1842,  when  the  Court  held  that  the  claim  of  Botts  to 
the  attached  effects  had  priority  to  that  of  the  plaintiff; 
and  that  as  the  proceeds  of  the  sale  did  not  amount  to 
enough  to  satisfy  his  claim,  the  whole  proceeds,  after 
paying  the  expenses,  should  be  applied  in  part  dis- 
charge of  the  debt  due  to  him  from  the  defendant 
Gayle.  And  the  plaintiff's  bill  was  dismissed,  with 
costs  to  the  defendent  Botts.  From  this  decree  Wil- 
liamson applied  for  and  obtained  an  appeal  to  this 
Court. 

Stanard  and  Bouldin,  for  the  appellant. 

PhiUp  and  Walter  Harrison^  for  the  appellee  Botts. 

Baldwin,  J.  I  deem  it  unnecessary  in  this  case  to 
consider  whether  the  defendant  Botts  has  a  common 
law  lien  upon  the  attached  property,  such  as  that  of  an 
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1850.     iQukeeper  upon  the  horse  of  his  guest,  of  a  carrier  upon 
Term.'^  goods  bailed  to  him  for  transportation,  or  of  an  artizan 

— — in  whose  hands  an  article  has  been  enhanced  by  his 

eon  skill  and  labour.  However  that  may  be,  I  think  that 
Gayle  ^^^  ®^  much  of  his  account  as  has  been  proved,  he  is 
&  als.    entitled  to  priority  of  satisfaction  over  the  plaintiff. 

A  creditor  proceeding  by  foreign  attachment  can 
stand  upon  no  better  footing  than  his  absent  debtor, 
whose  moneys,  goods  or  effects  he  seeks  to  subject; 
and  his  claim  to  satisfaction  therefrom  is  subordinate 
to  the  rights  and  equities  of  the  garnishee.  GlasseU 
V.  Thomas,  3  Leigh  113. 

There  are  obviously  cases  of  stoppage,  retainer  or 
set  oft'  on  the  part  of  a  debtor  founded  in  natural  jus- 
tice, and  which  Courts  of  equity  ought  to  recognize 
and  enforce.  These  were  admitted  to  a  very  limited 
extent  by  the  common  law,  which  did  not  even  allow 
mutual  debts  to  be  discounted  or  set  off  against  each 
other;  the  effect  of  which  would  have  been  to  blend 
substantially  cross  actions,  by  permitting  a  matter  of 
demand  to  be  made  a  ground  of  defence.  This  nar- 
rowness often  drove  defendants  at  law  into  equity, 
where  mutual  debts  were,  to  a  great  extent,  applied  to 
the  reduction  or  extinguishment  of  each  other,  under 
the  name  of  mutual  credits,  upon  the  fact  or  intend- 
ment of  a  reciprocal  trusting  by  the  parties  on  account 
of  their  respective  debts.  At  length  the  English  sta- 
tutes of  set  off,  which  ours  has  followed,  authorized 
set  offs  at  law  in  cases  of  mutual  debts,  though  of  a 
different  nature,  and  in  no  wise  connected;  and  to 
these  statutes  Courts  of  equity  have  conformed,  and  in 
general  to  the  rules  derived  from  the  construction  of 
them  by  the  Courts  of  law.  But  the  inherent  powers 
of  equity,  founded  in  natural  justice,  have  been  in  no 
wise  abridged  by  the  statutes.  2  Story's  Eq.  §  1432. 
On  the  contrary,  they  have  been  to  some  extent  en- 
larged :  for  now,  in  cases  falling  within  equitable  juris- 
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diction,  set  ofls  are  allowed  of  mutual  debts,  legal  aud    i860. 

equitable,  however  independent  of  each  other,  and  of   Term/ 

course  without  the  necessity  of  resorting  to  the  prin-  — — 

.  ,      ^  ,         1.         Ti^-r      1  .1  /.  11        Willmm- 

ciple  of  mutual  credits.    Nor  does  equity  always  follow      son 

the  express  provisions  of  the  statutes,  but  extends  them  q^'i^ 
to  cases  falling  within  the  principles  ot  justice  and  po-  &  als. 
Key  which  led  to  their  enactment.  Thus,  though  at 
law  the  debts  must  be  strictly  mutual,  or  in  the  same 
right,  and  so  excluding  set  off  between  individual  and 
representative  debts,  or  individual  and  partnership  or 
joint  debts,  and  though  the  debts  sought  to  be  set 
against  each  other  must  be  actually  due  at  the  time; 
yet  there  are  cases  of  hardship,  or  oppression,  or  irre- 
parable loss,  or  mutual  trusting,,  which  are  allowed  in 
equity  as  exceptions  to  these  rules. 

And  although  Courts  of  equity,  no  more  than  Courts 
oflaw,  will,  without  agreement  of  the  parties,  enlarge 
a  pledge  or  custody  of  goods,  beyond  the  original  pur- 
pose, into  a  security  for  an  independent  demand ;  yet 
there  may  be  cases  of  gross  injustice  and  irretrievable 
lose,  in  which  the  right  of  stoppage  of  goods  so  situ- 
ated would  be  recognized  and  enforced  in  an  equitable 
forum.  As,  if  a  person  entrusting  goods  to  the  care 
and  protection  of  one,  then  or  afterwards  becoming  his 
creditor,  should  abscond  or  remove  from  the  Common- 
wealth, and  seek  to  withdraw  and  eloign  them,  with- 
out discharging  or  securing  his  indebtedness,  I  presume 
it  would  be  a  case  for  proper  for  redress  in  a  Court  of 
equity,  and  especially  if  its  aid  were  sought  to  accom- 
plish the  design. 

It  cannot,  I  think,  be  doubted,  that  a  creditor  who 
has  no  remedy  at  law,  and  comes  into  a  Court  of 
equity,  where  alone  he  can  obtain  relief,  is  subject  to 
the  application  of  the  rule,  that  he  who  seeks  equity 
must  do  it.    Brown  v.  Jones^  1  Atk.  R.  188. 

In  Shish  v.  Foster^  1  Ves.  sen.  88,  Lord  Hardwicke^ 
in  commenting   upon   the    rule    that   he   who    will 
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1850.     have,  must  do  equity,  said,  *'That  rule  does  not  hold 

Tenn.^  throughout,  so  as  to  tack  things  together  independent 

— in  their  own  nature ;  but  wherever  the  Court  can  doit, 

WHliam-    -  .11  1       T    1  -I      r.  .  i»       .         .    , 

8on      they  will  lay  hold  of  any  circumstance  for  it.    And 

Giwle  ^^^^  there  is  danger  of  the  plaintiff's  losing  his  demand, 
&  ale.  if  the  estate  should  be  taken  from  him,  the  defendant 
having  frequently  absconded;  which  makes  the  case 
very  like  the  case  of  Jacobson  v.  Hans  Tovms,  (or 
merchants  of  Almaign,)  of  part  of  whose  estate  the 
plaintiff  Jacobson  and  his  family  had  been  lessees,  and 
negotiated  it  for  them.  They  brought  an  ejectment  to 
recover,  when  the  leasehold  estate  was  expired.  Ja- 
cobson objected  that  he  was  a  creditor  in  a  long  ac- 
count for  negotiating,  &c.,  and  brought  a  bill  that  they 
should  not  take  the  estate  from  him  till  he  received 
satisfaction  of  his  demand;  and  an  injunction  was 
granted  by  Lord  Macclesfield  an(J  continued  by  Lord 
King  ;  not  that  he  had  any  real  lien  on  the  estate,  but 
from  the  difficulty  of  his  getting  satisfaction,  if  this 
estate  was  taken  from  him,  as  they  were  a  corporation 
residing  beyond  sea;  therefore  they  were  restrained 
from  recoverinsf.  The  same  reason  weighs  here  as 
there." 

There  is  no  judicial  proceeding  to  which  the  maxim 
we  are  noticing  can  be  applied  with  more  propriety 
than  a  foreign  attachment.  It  is  a  suit  in  equity,  in 
which  the  equitable  rights  of  the  parties  are  recog- 
nized, and  enforced  or  protected,  as  the  case  may  re- 
quire ;  in  which  the  plaintiff  creditor  seeking  the  aid 
of  the  Court,  is  without  any  remedy  whatever  at  law ; 
and  in  which  the  garnishee  creditor,  if  overruled  in  his 
defence,  is  deprived  of  all  means  of  redress,  whether  at 
'law  or  in  equity.  He  cannot  sue  himself,  and  there- 
fore his  very  possession  and  care  of  the  attached  effects 
expose  him,  in  the  event  mentioned,  not  only  to  the 
priority  of  the  plaintiff,  but  of  all  other  creditors  who 
may  have  levied  their  attachments.     His  case  is  unlike 
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that  of  a  creditor  petitioning  in  bankruptcy  for  priority,     1850. 
and  who,  if  he  fails  in  that,  comes  into  participation    xermf"^ 
with  the  other  creditors.  ,    — t: 

It  can  hardly  be  denied  in  this  case,  that  if  the  fund      8on 
attached  consisted  of  money  belonging  to  the  absent    ^  ^\ 
defendant,  or  of  a  debt  due  to  him  from  the  guarnishee,    &  als. 
that  the  latter  would  have  a  right  to  set  off  against  it  a 
debt  due  to  him  from  the  absentee,  or  a  liability  which 
he  had  incurred  as   his  surety.      Ross  v.   M'Kinny, 
3  Rawle^s  R.  227.     And  what  is  to  prevent  goods  at- 
tached and  sold  under  the  authority  of  the  Court  from 
beiug  governed  by  those  principles  of  equity  which  go 
beyond  the  express  provisions  of  the  statutes  of  set  off, 
when  required  by  natural  justice,  and   to  prevent  it 
from  being  defeated  ? 

It  is  unnecesssary  in  this  case  to  decide  w^hether  a 
garnishee  who,  with  the  consent  of  the  absent  owner, 
is  the  lawful  ctistodian  of  goods  attached,  and  has  at 
the  same  time  an  independent  demand  against  that 
owner,  is  entitled  to  priority  of  satisfaction  over  the 
attaching  creditor.  Throwing  that  out  of  view,  a 
connection  of  mutual  demands  may  be  properly  regar- 
ded as  a  controlling  circumstance  upon  questions  of 
equitable  set  off  or  stoppage,  2  Story's  Eq.  §  1484 ;  ' 
and  here  there  is  a  connection  between  the  asserted 
ownership  of  the  absent  defendant  and  the  claim  against 
him  on  the  part  of  the  guarnishee.  In  fact  they  arise 
out  of  the  same  transaction,  and  neither  could  exist 
without  the  other.  The  mare  attached  was  left  by 
Gayle  with  Botts  for  care,  protection  and  subsistence, 
until  a  contemplated  period,  and  then  to  be  taken  away 
by  the  former;  and  the  claim  of  Botts  is  chiefly  for 
that  very  care,  protection  and  subsistence,  without 
which  there  would  have  been  no  subject  for  the  attach- 
ment. 

This  connection   is   strengthened   by  what  in   the 
nature  of  things  must  have  been  the  tacit  understand- 
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1850. 
October 


1850.     ing  between  these  parties.    The  mare  was  purchased 


T^^    by  Gayle,  a  resident  of  Alabama,  from  Botts,  and  left 
with  the  latter  to  be  kept  till  sent  for,  and  he  was  to  be 


son  paid  for  his  expense  and  trouble  in  keeping  her;  and 
0^-  if  she  should  not  recover  from  a  lameness  which  un- 
&  ale.  fitted  her  for  the  turf,  to  be  put  to  a  horse,  in  order  that 
a  colt  might  be  obtained  from  her  for  the  benefit  of 
Gayle.  And  Bott's  demand  against  Gayle  is  for  the 
keep  of  the  mare  and  her  colt;  a  sum  advanced  for  a 
season  of  the  mare^to  a  horse;  and  a  due  bill  for  some 
other  consideration,  executed  to  him  by  Gayle.  Now, 
it  could  hardly  have  been  otherwise  contemplated  than 
that  Gayle,  when  he  should  resume  the  possession  of 
the  property  to  remove  it  from  the  Commonwealth, 
was  to  discharge  his  indebtedness  to  the  Botts,  especially 
for  the  keep  of  the  mare  and  her  increase. 

The  attached  property  having  been  sold  by  the  au- 
thority of  the  Court,  and  purchased  by  the  defendant 
Botts,  and  the  proceeds  of  sale  being  less  than  the 
amount  appearing  from  the  evidence  to  be  due  to  Botts 
(even  if  the  items  of  his  demand  other  than  for  the 
keep  of  the  mare  and  colt  be  excluded),  I  think  there 
is  no  error  as  regards  the  defendant  Botts,  in  the  decree 
of  the  Chancellor  dismissing  the  plaintiflT's  bill,  after 
adopting  suitable  provisions  for  securing  the  rights  of 
the  absent  defendant,  if  he  should  appear  and  shew 
cause  against  the  decree  within  the  time  prescribed  by 
law.  But  the  decree  is  wrong  to  the  prejudice  of  the 
plaintiff  in  regard  to  the  absent  defendant,  in  dismiss- 
ing the  bill  as  to  him  also,  instead  of  giving  the  plain- 
tiff a  personal  decree  against  him;  the  demand  for 
which  the  attachment  was  sued  out  having  been  es- 
tablished by  sufficient  evidence,  and  the  Court  having 
jurisdiction  of  the  subject  by  reason  of  the  levy  of  the 
attachment  upon  the  property  of  the  absent  defendant 
in  the  hands  of  the  garnishee,  which  jurisdiction  has  ' 
not  been  defeated  by  the  exhaustion  of  the  proceeds  of 
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sale  in  the  application  thereof  to  the  equitable  priority     1850. 
of  the  garnishee.  ^^^^^ 


The  other  Judges  concurred  in  the  opinion  of  Judge      son 
Baldwin. 


The  following  is  the  decree  of  the  Court. 

The  Court  is  of  opinion  that  there  is  no  error  in  the 
decree  of  the  Chancellor  as  between  the  appellant  and 
the  appellee  Botts.  It  is  therefore  adjudged,  ordered 
and  deceed,  that  so  much  of  the  said  decree  be 
affirmed,  with  costs  to  the  appellee  Botts.  And  the 
Court  is  further  of  opinion,  that  there  is  error  in  the 
said  decree  as  between  the  appellant  and  the  appellee 
Gayle,  in  dismissing  his  bill  as  to  the  said  Qayle,  in- 
stead of  giving  him  a  personal  decree  against  that 
defendant,  for  the  amount  of  his  demand,  and  his  costs 
in  the  Chancery  court.  It  is  therefore  adjudged  and  or- 
dered, that  so  much  of  the  said  decree  of  the  Chancel- 
lor as  is  above  declared  to  be  erroneous,  be  reversed 
and  annulled,  with  costs  to  the  appellant  against  the 
appellee  Qayle.  And  this  Court  proceeding  to  render 
such  decree  as  the  Chancellor  ought  to  have  rendered, 
in  lieu  of  so  much  of  his  decree  as  is  above  declared  to 
be  erroneous,  it  is  further  adjudged,  ordered  and  de- 
creed, that  the  appellant  do  recover  against  the  appellee 
Gayle  the  sum  of  273  dollars  40  cents,  with  interest  on 
197  dollars  40  cents,  part  thereof,  from  the  1st  day  of 
July  1837,  till  paid,  and  on  76  dollars,  the  residue 
thereof,  from  the  1st  day  of  July  1839,  till  paid,  and 
his  costs  by  him  expended  in  the  prosecution  of  his 
suit  in  the  Chancery  court. 


V. 

Gayle 
&  als. 


Digitized  by  VjOOQIC 


160  COURT   OF   APPEALS    OF   VIRGINIA. 


1850.  Nelson's  ex'or  v.  Page  ^  als. 

October 
Term. 

(Absent  Cabell*  P.  and  Brooke^  J.) 

November  18th. 

1.  In  a  suit  by  a  residuary  legatee  against  the  executor,  for  a  distri- 
bution of  the  estate,  the  specific  legatees  should  be  parties,  unleae 
it  satisfactorily  appears  that  their  l^acies  have  been  satisfied. 

2.  Under  the  circumstances,  the  executor  held  not  to  be  responsible 
for  a  debt  due  to  the  estate,  and  lost  by  the  insolvency  of  the 
debtor,  occurring  after  the  testator's  death. 

3.  Partial  payments  made  by  an  executor  to  legatees,  from  time  to 
time,  on  account,  though  upon  a  settlement  of  accounts  thereafter, 
it  appears  that  such  payments  exceed  the  amount  to  which  some 
of  the  legatees  were  entitled,  does  not  constitute  such  a  settle- 
ment of  the  executor's  accounts  as  to  take  the  demand  for  com- 
missions out  of  the  operation  of  the  statute. 

Charles  C.  Page  of  the  county  of  King  William, 
died  in  1822,  leaving  a  widow  and  four  children.  By 
his  will,  afler  providing  for  Mrs.  Page,  and  giving  small 
legacies  to  his  two  youngest  sons,  he  gave  to  his  son 
Robert  Carter  Page  3000  dollars,  and  to  his  grand 
daughter,  Sally  Page  Welford,  a  slave  by  name  and 
1000  dollars,  if  she  should  life  to  be  married  or  come 
to  the  age  of  twenty-one  years ;  and  the  residue  of  hia 
estate  he  gave  to  his  four  children.  Thomas  C.  Nelson, 
one  of  the  executors  appointed  by  the  will,  qualified  as 
such,  and  proceeded  to  administer  the  estate  until  1828, 
when  he  was  removed.  He  did  not  settle  his  accounts 
whist  he  acted  as  executor,  but  seems  to  have  made  a 
settlement  of  them  before  the  commissioners  of  the 
Court  of  probat  in  1837. 

*  Judge  Cabell  sat  during  the  arguments  of  all  the  causes  heard 
at  this  term,  but  he  was  not  present  at  the  decision  of  this  or  any 
of  the  following  cases,  owing  to  severe  indisposition. 
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In  1838  Robert  Carter  Page,  in  his  own  right  and  as    1850. 
administrator  of  John  Camm  Pollard,  who  married  a    Term, 
daughter  of  Charles  C.  Page,  and  the  other  residuary  — — 7- 
legatees  of  Charles  C.  Page,  filed  their  bill  in  the  Cir-     ex*or 
.cuit  court  of  King  William  against  Thomas  C.  Nelson     p^ 
the  executor,  for  an  account  of  his  administration ;  and    &  ^. 
on  the  death  of  ISTelson,  the  suit  was  revived  against  his 
executor.     The  bill  was  afterwards  amended,  and  Mrs. 
Page,  then  Mrs.  Atkinson,  was  made  a  party.     The 
accounts  were  referred  to  a  commissioner,  who  made  his 
report,  in  which  no  notice  was  taken  of  the  special 
legacies  to  Robert  Carter  Page  and  Sally  Page  Welford 
and  the  two  younger   sons,  but  the  whole   personal 
estate,  after  payment  of  debts,  was  divided  amongst 
the  widow  and  the  four  children.     The  only  questions 
of  contest  in  the  Circuit  court  were  the  executor's  right 
to  commissions ;  and  his  liability  for  the  balance  of  a 
debt  due  from  Benjamin  Dabney  to  Charles  C.  Page  in 
his  lifetime,  and  a  large  portion  of  which  was  lost  by 
the  insolvency  of  Dabney's  estate. 

On  the  first  question  it  was  insisted  by  the  plaintiffs, 
that  the  executor  had  forfeited  his  commissions  by  his 
feilure  to  settle  his  accounts.  On  the  other  hand,  the 
executor  relied  on  the  fact  established  by  the  report  of 
the  commissioner,  that  he  was  largely  in  advance  to  the 
widow  and  Robert  Carter  Page  and  Pollard,  by  pay- 
ments made  to  them  during  his  administration  of  the 
estate;  and  that  as  to  the  other  two  plaintiffs,  the 
amounts  found  to  be  due  to  them  were  very  small;  and 
therefore,  though  he  had  not  settled  his  accounts  before 
the  Court  of  probat,  he  had  in  fact  settled  with  the 
parties. 

Upon  the  other  question  it  was  charged  in  the  bill, 
that  the  debt  of  Dabney  had  been  lost  by  the  negli- 
gence of  the  executor,  and  that  he,  sensible  of  his  neg- 
lect, had  repeatedly  admitted  his  liability  for  it.  The 
executor,  in  his  answer,  denied  that  he  was  liable  for 

Vol.  VII. — 11 
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1850.    the  debt,  or  that  he  had  ever  admitted  his  liability, 
^em^  The  facts  appear  to  be,  that  in  the  year  1817,  Charles 
C.  Page  sold  to  Benjamin  Dabney  a  tract  of  land  in  the 


^ex^?'^  county  of  King  William,  called  Tolers,  for  5266  dollars, 
V.  one  third  of  which  was  paid  in  cash,  and  the  balance 
AaSs.  was  to  be  paid  on  the  Ist  of  January  1819  and  1820.' 
Page  seems  to  have  taken  no  security  or  even  bonds  or 
notes,  from  Dabney,  for  these  deferred  payments,  until 
April  1820,  when  they  were  secured  by  a  deed  of  trust 
on  the  land.  Neither  principal  or  interest  was  paid  by 
Dabney  during  the  life  of  Page.  In  1824,  a  payment 
of  210  dollars  64  cents  was  made  by  Dabney  to  Nelson; 
and  in  1825,  there  was  another  payment  of  150  dollars. 
In  1824,  Nelson  procured  from  Dabney  another  deed  of 
trust  to  secure  this  debt,  upon  seven  slaves.  In  1826, 
Dabney  died,  having  continued  to  be  in  good  credit  up 
to  the  time  of  his  death.  In  1827,  the  slaves  were  sold 
for  1371  dollars  80  cents ;  and  in  1828,  the  land  was 
sold  for  490  dollars  74  cents :  thus  leaving  unpaid  on 
the  31st  of  December  1828,  of  this  debt,  the  sum  of 
3278  dollars  66  cents. 

Mrs.  Atkinson  released  to  her  children  her  interest  in 
this  debt,  and  was  examined  as  a  witness;  though  she 
was  objected  to  as  incompetent  by  the  executor.  She 
stated  that  she  had  frequently  conversed  with  the  exe- 
cutor about  the  collection  of  this  debt  from  Dabney, 
and  that  he  had  admitted  his  negligence,  and  that  he 
had  thereby  made  the  debt  his  own.  She  said,  too, 
that  the  circumstances  of  Dabney  grew  worse  between 
the  death  of  Charles  C.  Page  and  his  own  death.  Another 
witness  also  stated  that  he  had  heard  the  executor  say  in 
1824,  when  the  deed  of  trust  was  taken  on  the  slaves, 
that  he  had  indulged  Mr.  Dabney  so  long  in  relation  to 
that  debt,  that  Mr.  Page's  estate  should  not  suffer,  and 
that  he  would  take  the  responsibility  on  himself.  Other 
witnesses  who  lived  near  to  Dabney,  and  were  well  ac- 
quainted with  him,  say  that  his  property  was  not  dimi- 
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nished  after  the  death  of  Page ;  that  his  personal  estate     1850. 
amounted,  at  that  time,  to  about  four  or  five  thousand  ^^r,^'' 

dollars;    that  he  owned  a  tract  of  six  hundred  and 

twenty-five  acres  of  land  beside  Toler's ;  and  that  this    ex*or 
land  had  been  divided  aft^r  his  death  among  his  widow     ^• 
and  children,  and  was  still  in  their  possession.     That    &  als. 
he  was  considered  solvent  up  to  the  period  of  his  death, 
and  they  should  have  considered  the  debt  safe. 

The  cause  came  on  to  be  finally  heard  in  May  1843, 
when  the  Court  below  held,  that  the  executor  was  re- 
sponsible for  the  loss  of  the  debt  due  from  Dabney ; 
and  that  he  was  not  entitled  to  commissions;  and 
there  being  no  exceptions  to  the  commissioner's  report, 
in  which  alternate  statements  were  made,  the  Court 
adopting  the  statement  disallowing  commissions,  made 
a  decree  in  favor  of  the  executor  against  Mrs.  Atkin- 
son, and  the  plaintiffs  Robert  Carter  Page  and  John 
Camm  Pollard's  estate,  for  the  sums  which  the  execu- 
tor had  overpaid  them,  and  in  favour  of  the  two  other 
children  for  the  sums  found  due  to  them  by  the  report 
of  the  commissioner.  From  this  decree,  Nelson's  exe- 
cutor applied  to  this  Court  for  an  appeal,  which  was  al- 
lowed. 

Griswold  and  Lycms,  for  the  appellant,  objected. 

let.  That  the  legatee,  Sally  P.  Welford,  was  not  a 
party.  That  this  being  a  bill  by  the  residuary  legatees, 
they  were  only  entitled  to  the  residue  after  the  pay- 
ment of  the  specific  legacies;  and  it  was  necessary 
they  should  be  before  the  Court,  in  order  that  they 
might  be  paid,  or  that  the  executor  might  be  protected 
by  the  decree.  And  this  objection  they  insisted,  might 
be  made  in  this  Court,  though  not  made  in  the  Court 
below.  Richardson  v.  Hunt^  2.Manf.  148;  Sheppard 
V.  Starke,  3  Id.  29 ;  Bland  v.  Wyatt,  1  Hen.  &  Munf. 
543;  Clarke  v.  Long,  4  Rand.  451. 
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1850.         2(i.  That  there  was  error  in  decreeing  in  favour  of 
^eim*^  the  residuary  legatees  until  the  special  pecuniary  lega- 


cies were  paid.     And  that  it  did  not  appear  by  the  re- 
ex'or     port,  that  either  the  legacy  to  Robert  Carter  Page  or  to 
p^-       Sally  P.  Welford  has  been  satisfied. 
&  als.        3d.  That  there  were  errors  in  calculations,  &c.,  ap- 
pearing on  the  face  of  the  report,  and  which  therefore 
might  be  objected  to  and  corrected  here,  though  no  ex- 
ception had  been  taken  to  the  report  in  the  Court  be- 
low on  that  account ;  and  they  proceeded  to  point  them 
out. 

4th.  That  the  statute  forfeiting  an  executor's  com- 
missions for  his  failure  to  settle  his  accounts  every  two 
years  before  the  Court  of  probat,  did  not  apply  to  this 
case,  because  the  executor  had  in  fact  settled  with  the 
parties  entitled  to  the  estate,  and  was  largely  in  advance 
to  the  widow  and  to  Robert  Carter  Page  and  Pollard's 
estate. 

5th.  That  the  executor  was  not  liable  under  the  cir- 
cumstances of  this  case,  for  the  debt  due  from  Dabney 
to  the  estate.  That  the  bill  charged  and  the  answer 
denied  that  the  executor  admitted  his  negligence  and 
liability  for  this  debt,  and  it  was  therefore  necessary  to 
be  proved  by  two  witnesses.  That  Mrs.  Atkinson  was 
not  a  competent  witness,  because  although  she  might 
release  her  interest  in  the  debt,  she  was  still  liable  to 
the  executor  for  the  amount  he  had  overpaid  her,  and 
that  amount  must  necessarily  be  aftected  by  the  liabi- 
lity of  the  executor  for  this  debt.  That  without  her 
testimony,  there  was  but  one  witness  to  the  fact  of  his 
admissions.  That  even  if  the  admission  was  proved,  it 
did  not  render  him  liable ;  and  that  the  facte  of  the 
case  did  not  constitute  a  liability  for  the  debt  on  the 
part  of  the  executor.  And  on  this  point,  they  referred 
to  Churchill  v.  Lady  Hobson,  1  P.  Wms.  141;  Tol- 
ler's Executors  427-8,  citing  Brown  v.  Litton ;  2  Fonb. 
Equ.   178,  §   4,   to   186,   §   6;    M'Call  v.    Peachy,  8 
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Munf.  288 ;  Moseley  v.  Ward,  11  Ves.  R.  581 ;  Kee's     1850. 
exV  V.   Kee's  creditors,   3   Gratt.    116;    Cavendish  v.  ^em^^ 
Flming,  3   Munf.  198 ;    Tibbs  v.    Carpenter,  1  Madd.  — - — 7- 
298 ;  3  Lomax  Ex'ors  290  to  293.  ex^r 

V. 

Page 
Joynes  and  iZ.  T.  Daniel,  for  the  appellees,  insisted,        &  als. 

1st  That  in  a  bill  by  residuary  legatees  against  the 
executor  a  specific  legatee  is  not  a  necessary,  or  even  a 
proper  party,  and  that  therefore  it  was  not  necessary 
that  Sally  P.  Wei  ford  should  have  been  brought  before 
the  Court.  Story's  Equ.  PI.  §  149,  §  89,  in  note,  § 
230. 

2d.  That  in  the  whole  proceedings  below,  no  sugges- 
tion had  been  made  by  the  executor,  that  the  specific 
legacies  were  unpaid.  That  the  whole  estate  remain- 
ing in  the  executor's  hands  had  been  distributed  among 
the  residuary  legatees  by  the  report  in  this  case,  and  in 
the  account  settled  by  the  executor  in  the  Court  of  pro- 
bat,  without  the  slightest  intimation  that  the  specific 
legacies  remained  unpaid.  That  the  legacy  to  Sally  P. 
Welford  was  contingent,  and  it  did  not  appear  that  the 
contingency  had  occurred ;  and  that  Robert  Carter  Page 
was  a  party  in  the  cause,  and  the  executor  had  taken  a 
decree  against  him  to  which  he  certainly  was  not  inti- 
tled  if  his  legacy  was  unpaid.  That  it  therefore  did  not 
lie  in  the  mouth  of  the  executor  to  insist  that  the  legacy 
was  still  due. 

3d.  That  if  there  were  errors  of  calculation,  &c.,  ap- 
pearing on  the  face  of  the  report,  against  the  executor, 
there  were  much  greater  errors  in  his  favour ;  and  they 
proceeded  to  point  them  out. 

4th.  That  the  executor  was  not  entitled  to  commis- 
sions. Wood  V.  Gamett,  5  Leigh  271;  Turner  v. 
Turner,  1  Gratt.  12. 

5th.  That  the  executor  was  liable  for  the  loss  of 
Dabney's  debt.  That  Mrs.  Atkinson  was  a  competent 
witness,  the  question  not  being  one  in  which  the  estate 


Digitized  by  VjOOQIC 


166  COURT   OF   APPEALS   OF    VIRGINIA. 

1850.     of  Charles  C.  Page  was  interested ;  and  the  testimony 
Term  ^  relating  to  facts  occurring  after  the  termination  of  the 


coverture.     Bobin   v.   King^   2  Leigh   140;  1    Greeu- 
kelson 's  ^  c 

ex'or    leafs  Evi.  §  337-8.     Nor  was  she  interested  to  swell 

p^-  the  amount  of  the  estate  in  order  to  prevent  a  decree 
&^8.  against  her,  as  the  executor  was  not  entitled  to  such  a 
decree  although  he  may  have  overpaid  her.  Davis  v. 
Newrnan^  2  Rob.  R.  664.  That  the  proofe  made  out 
a  case  against  the  executor  of  such  negligence  as  sub- 
jected him  for  not  collecting  the  debt.  3  Paige's  R. 
182 ;  Shultz  v.  Pulver,  11  Wend.  R.  361 ;  PoweU  v. 
Evans,  5  Yes.  R.  839. 

Allen,  J,  delivered  the  opinion  of  the  Court. 

The  Court  is  of  opinion,  that  partial  payments  made 
by  the  executor  to  legatees  from  time  to  time  on  ac- 
count, though  upon,  a  settlement  and  adjustment  of  ac- 
counts thereafter,  it  should  appear  that  such  advances 
may  exceed  the  amount  to  which  some  of  the  legatees 
were  entitled,  does  not  constitute  such  an  actual  settle- 
ment of  the  executors  account,  as  to  take  the  demand 
for  commissions  out  of  the  operation  of  the  statute. 
The  Court  is  therefore  of  opinion,  that  there  is  no  error 
in  so' much  of  said  decree  as  disallowed  the  claim  for 
commissions. 

But  the  Court  is  of  opinion,  that  there  is  error  in  so 
much  of  said  decree  as  charges  the  executor  with  the 
debt  due  from  Benjamin  Dabney  deceased,  to  the  testa- 
tor of  the  appellant,  for  the  purchase  of  the  farm  called 
Toler's.  The  testator,  in  his  life  time,  had  rested  upon 
the  security  of  the  deed  of  trust  on  the  land ;  the  exe- 
cutor had  acquired  additional  security  on  slaves,  and  it 
does  not  satisfactorily  appear  that  by  any  degree  of  di- 
ligence he  could  have  eflected  more  to  secure  the  pay- 
ment of  the  whole  .debt.  The  loss  would  seem  to  have 
been  incurred  from  the  extraordinary  depreciation  in  the 
value  of  the  property  covered  by  the  deed  of  trust. 
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rather  than  from  any  culpable  neglect  on  the  part  of  the     1850. 

.  October 

executor.  Term. 

And  as  to  other  errors  alleged  in  argument  by  the  — - — ;- 
counsel  of  the  appellant  to  be  apparent  on  the  face  of  ex'or 
the  account,  which,  if  they  exist,  it  is  contended  by  p^ 
the  counsel  of  the  appellees,  are  more  than  counter-  &^. 
balanced  by  other  errors  apparent  on  the  face  of  the 
account  to  their  prejudice,  this  Court  deems  it  unneces- 
sary to  express  any  opinion.  As  the  case  must  go  back 
to  a  commissioner,  such  errors  of  calculation  or  of  im- 
proper credits,  or  charges  of  interest,  or  any  other  errors 
alleged  to  exist  on  the  face  of  the  account,  can  be 
considered  and  corrected,  and  the  conclusions  of  the 
commissioner  brought  to  the  notice  of  the  Court  by 
specific  exceptions  directed  to  the  particular  matters 
objected  to.  And  in  respect  to  the  specific  legacies  be- 
queathed, it  will  be  competent  for  the  executor  upon 
such  recommitment  to  shew,  if  he  can,  that  he  is  enti- 
tled to  any  additional  credits  for  payments  on  account 
thereof  And  an  enquiry  should  be  directed  to  ascer- 
tain, if  said  legacies  are  still  unpaid,  whether  in  the  con- 
dition of  the  estate,  distribution  should  be  decreed 
among  the  residuary  legatees,  of  the  funds  in  the  hands 
of  the  executor,  or  the  same  should  be  retained  for  the 
payment  of  specific  legatees;  and  for  this  purpose,  the 
appellees  should  be  required  to  make  the  legatee,  Sally 
P.  Welford,  a  party,  unless  it  should  appear  she  died 
unmarried  before  attaing  the  age  of  21  years. 

The  Coujrt,  therefore,  without  pronouncing  any  opi- 
nion upon  the  errors  alleged  on  both  sides  to  be  appa- 
rent on  the  face  of  the  account,  but  leaving  them  to  be 
corrected,  if  they  exist,  upon  a  restatement  of  the  ac- 
count, is  of  opinion,  that  the  decree  is  erroneous  in 
charging  the  executor  with  the  debt  due  from  B.  Dab- 
ney  deceased,  as  aforesaid. 

Reversed,  with  costs  to  the  appellant,  and  remanded, 
with  leave  to  make  the  legatee,  S.  P.  Welford,  or  her  re- 
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1850.    prentatives,  a  party  or  parties  if  necessary,  and  with 

Terau    instructions  to  recomrait  the  account  to  a  commissioner 

to  restate  the  same :  in  which  the  executor  is  not  to  be 

Nelson  *s 
ex'or  *  charged  with  the  uncollected  balance  of  said  Dabney'8 

p^"       debt;  and  to  correct  any  other  errors  if  discovered, 

Aals.    apparent  on  the  face  of  the  account;  for  the  proper 

enquiries  in  regard  to  the  specific  legacies;  and  for 

further  proceedings  in  order  to  a  final  decree. 


Bicfimonft^ 


1850.  Columbian  College  v.  Clopton's  adm'r  ^c. 

October 


Term. 


(Absent  Cabell,  P.,  and  Brooke ,  J.) 
December  7th. 

1.  A  executes  a  bond,  by  which  he  binds  himself  to  pay  a  sum  cer- 
tain for  the  purpose  of  discharging  the  debts  of  C.  collie  upon 
condition  that  like  pledges  shall  be  obtained  to  the  whole  amount 
of  the  college  debts ;  and  that  this  fact  shall  be  announced  by  a 
committee  constituted  of  persons  named,  of  whom  he  was  one. 
A  dies  before  the  announcement  that  the  pledges  have  been  ob- 
tained ;  but  they  are  obtained,  and  the  announcement  is  made 
by  the  other  members  of  the  committee  and  another  person  ap- 
pointed in  his  place ;  and  the  whole  of  the  college  debt  is  after- 
wards discharged.  Held  :  The  bond  having  been  giving  for  the 
purpose  of  paying  the  debts  of  the  college,  and  they  having  been 
paid,  a  Court  of  equity  will  not  enforce  the  i)ayment  of  the  bond 
against  A's  estate. 

2.  A  by  his  will  says  he  is  bound  and  willing  to  pay  his  bond,  pro- 
vided the  pledges  given  shall  appear  to  be  indubitably  valid,  and 
the  whole  amount  pledged  shall  be  first  paid.     Held  : 

1.  The  will  does  not  contemplate  the  pajinent  of  the  bond 
for  any  other  object  than  for  the  discharge  of  the  college 
debts,  but  adds  another  condition  to  the  payment,  and 
therefore  does  not  give  any  additional  force  to  the  bond. 

2.  The  provision  of  the  will  is  not  a  bequest  of  the  amount 
of  the  bond  to  the  college. 
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3.  A  by  his  will  says,  "If  C.  college  should  foil,  I  will  that  the     1850. 
sum  pledged  to  that  shall  be  given  to  N.  institution."    Held:    October 
This  is  not  a  bequest  by  implication  to  C.  college.  ^"^' 

4.  QcERE :  If  a  Court  of  equity  will  relieve  against  a  condition    Colum- 
precedent,  where  the  subject  admits  of  compensation,  or  the  par-      bian 
ties  can  be  placed  in  the  same  condition  in  which  they  would   College 
have  been  if  the  condition  had  been  performed,  and  there  has  ciopton*s 
been  a  substantial  performance  of  the  condition.  aam'r 

&c. 

The  Columbian  College  in  the  District  of  Columbia 
was  chartered  by  Congress  in  1821.  In  1832  the  col- 
lege had  become  deeply  involved  in  debt ;  and  on  the 
10th  of  December  of  that  year,  the  board  of  trustees 
appointed  a  committee,  of  which  the  Rev.  Abner  W. 
Clopton  was  one,  to  report  on  the  state  of  the  college 
debt,  and  their  means  of  paying  it.  This  committee 
made  a  report,  shewing  the  amount  of  the  debts,  with 
interest  thereon  to  the  1st  of  January  1883,  to  be 
31,413  dollars  6  cents;  and  thereupon  Mr.  Clopton  was 
appointed  by  the  board  of  trustees  their  general  agent 
to  obtain  bonds,  pledging  the  sums  therein  named,  with 
interest  from  the  1st  of  January  1833,  for  the  purpose 
of  securing  the  payment  of  the  said  debt  of  31,413 
dollars  6  cents. 

To  aid  in  carrying  into  effect  the  objects  of  the 
trustees,  Mr.  Clopton  executed  the  following  bond : 

"Whereas  at  a  meeting  of  the  board  of  trustees  of 
the  Columbian  College,  held  in  the  City  of  Washing- 
ton, December  11th,  1832,  it  was  ascertained  that  the 
debts  against  the  college,  with  interest  till  the  1st  of 
January  1833,  amounted  to  31,413  dollars  6  cents: 
And  whereas,  in  making  provision  for  the  certain  and 
speedy  payment  of  said  debts,  regard  must  be  had  also 
to  the  interest  accruing  upon  the  principal  from  the  1st 
of  January  1833,  till  both  principal  and  interest  shall  be 
paid:  I  do  hereby  promise  to  raise,  by  voluntary  contri- 
butions or  out  of  my  own  funds,  and  to  pay  to  Enoch 
Reynolds,  treasurer  of  the  college,  towards  the  pay- 
ment of  the  said  amount  of  31,413  dollars  6  cents, 
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1850.     the  sura  of  2413  dollars  6   ceuts,  with  the  interest 
Tenn^^  accruing  thereon  from  the  Ist  of  January  1833,  until 


-— principal  and  interest  shall  be  paid  :  Provided,  how- 

bian     ever,  that  the  whole  amount  of  31,413  dollars  6  cents 

CoUege   gfjj^ij  ^yQ  pledged  on  the  same  condition.     And  pro- 

Clopton^s  vided,  moreover,  that  this  fact  of  the  whole  amount 

^^  ^    being  thus  pledged  shall  be  distinctly  announced  by 

a  committee  consisting  of  the  Rev.  S.  Cornelius,  Enoch 

Reynolds,  George  Wood  and  A.  W.  Clopton,  before 

the   obligation  shall  be  binding.     Witness  my  hand 

and  seal,  this  24th  day  of  January  1833. 

Ab7ier  W.  Clopton,  [Seal.]" 

Very  soon  after  the  execution  of  this  bond,  Mr. 
Clopton  was  taken  sick ;  and  he  died  in  April  1833. 
By  his  will  which  bore  date  the  12th  of  March  1833, 
and  which  was  duly  admitted  to  probat,  he  provided: 
"  First,  I  am  bound  and  willing  to  pay  my  bond  placed 
in  the  hands  of  the  treasurer  of  the  Columbian  College, 
provided  the  whole  amount  pledged  shall  first  appear 
indubitably  valid.  And,  as  I  am  under  such  peculiar 
circumstances,  provided  further,  that  the  whole  amount 
thus  pledged  shall  have  been  first  paid."  He  then 
proceeded  to  make  bequests  to  different  relations ;  and 
towards  the  conclusion  of  his  will  he  says :  "  If  the 
Columbian  College  should  fail,  I  will  that  the  sum 
pledged  to  that  shall  be  given  to  the  Newton  Institu- 
tion, in  the  State  of  Massachusetts." 

The  whole  amount  necessary  to  discharge  the  col- 
lege debt  was  pledged  by  the  execution  of  bonds  simi- 
lar to  that  executed  by  Clopton ;  but  before  the  an- 
nouncement of  the  fact  was  made  by  the  committee, 
not  only  Clopton  but  Enoch  Reynolds,  another  mem- 
ber of  it,  had  died.  On  the  27th  of  December  1833,  the 
board  of  trustees  appointed  two  other  persons  members 
of  this  committee,  in  the  place  of  Clopton  and  Rey- 
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nolds;  and  in  1834  the  committee  so  constituted  did     1850. 
announce  the  fact  that  the  whole  amount  was  pledged    Term/ 


and  that  the  pledges  were  indubitably  valid ;  and  prior  -— — - 
to  March  1842  the  entire  debt  of  the  college,  the  pay-     bian 
ment  whereof  was  intended  to  be  secured  by  the  said   ^<^^^®g® 
bonds  and  pledges,  had  been  fully  discharged  and  paid.  Clopton's 

In  November  1843,  the  Columbian  College  filed  its  *^^  ^ 
bill  in  the  Circuit  Court  of  Charlotte  county,  in  which 
the  foregoing  facts  were  stated ;  and  having  made  the 
administrator  de  bonis  non  of  Clopton  and  the  adminis- 
trator of  Daniel  Terry,  the  first  administrator,  parties 
defendants,  it  was  claimed  that  either  under  the  bond 
or  the  will  of  Clopton,  the  college  was  entitled  tohaVe 
the  amount  which  he  had  pledged  himself  to  pay  to- 
wards the  discharge  of  the  college  debt. 

The  administrator  de  bonis  iwn  answered,  submit- 
ting the  question  to  the  Court.  But  the  administrator 
of  Daniel  Terry,  who  was  one  of  the  residuary  lega- 
tees of  Clopton,  in  his  answer  contested  the  claim,  on 
the  ground  that  the  provisos  in  the  bond  were  con- 
ditions precedent,  and  by  the  death  of  the  parties  who 
were  to  perform  them,  had  not  been  and  could  not  be 
complied  with.  And  he  insisted  that  the  will,  instead 
ot  dispensing  with  the  necessity  of  performing  these 
precedent  conditions,  added  another ;  and  that,  there- 
fore, for  the  same  reason,  the  college  had  no  title  under 
the  wOl. 

The  cause  came  on  to  be  finally  heard  in  November 
1843,  when  the  Court  below  dismissed  the  bill. 
Whereupon  the  plaintiff  applied  to  this  Court  for  an 
appeal,  which  was  allowed. 

Stanard  and  BouldiUy  for  the  appellant,  contended, 

let.  That  though  at  law  a  condition  precedent  must 

be  strictly  performed,  yet  equity  will  relieve  where 

compensation  can  be  made,  or  where  the  parties  can  be 

put  in  the  same  condition  as  they  would  have  been  in 
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1850.     if  the  condirion  had  been  complied  with.     And  they 
Tenn."^  insisted  that  in  this  case  the  first  condition  of  the  bond 


— of  Clopton  had  been  fullv  complied  with;   and  that 

bian     there  had  been  a  substantial  compliance  with  the  se- 
CoUege  cond.     On  this  point  they  referred  to  Holtham  v.  Ry- 

Oopton's  Umd^  1  Equ.  Cas.  Abr.  18 ;  Neal  v.  Logan^  1  Gratt.  14 ; 
4c.  Hayard  v.  AngeU^  1  Vem.  R.  222 ;  Ld.  Falkland  v. 
Bertie,  2  Vern.  R.  333,  334;  Simpson  v.  Vickers,  14 
Ves.  R.  341;  Roper  Leg.  771,  773;  HoUinrake  v.  Lis- 
ter, 1  Russ.  R.  500;  City  Bank  of  Baltimore  v.  Smith,  3 
Gill  &  John.  265.  And  thev  farther  insisted,  that  if 
the  Court  would  refuse  relief  upon  the  bond  if  it  stood 
alone,  yet  that  the  first  clause  of  the  will  dispensed 
with  the  condition  contained  in  the  second  proviso  of 
the  bond,  and  taking  the  bond  and  will  together  the 
plaintiffs  were  entitled  to  recover. 

2d.  That  by  the  first  clause  of  the  will  of  Abner 
Clopton,  there  was  a  bequest  of  the  amount  of  the 
bond  to  the  college,  upon  the  conditions  specified  in 
the  will ;  and  that  these  conditions  had  been  fully  per- 
formed. And  they  further  insisted,  that  if  the  will  was 
to  be  considered  as  imposing  the  condition  embraced  in 
the  second  proviso  of  the  bond,  then  it  was  an  impos- 
sible condition,  and  therefore  void.  And  on  this  point 
they  referred  to  Worsky  v.  Wood^  6  T.  R.  711 ;  Low- 
ther  V.  Carendish^  1  Eden's  R.  99;  1  Roper  Leg.  755; 
2  Williams'  Ex'ors  786 ;  2  Story's  Equ.  Jur.  §  1307. 

3d.  That  the  bequest  over  to  the  Newton  Institution, 
if  the  Columbian  College  should  fail,  was  a  bequest  by 
implication  to  the  college.  On  this  point  they  referred 
to  2  Roper  Leg.  1439,  1441 ;  Crowder  v.  CloweSy  2 
Ves.  jr.  449;  Wainewright  v.  Wainerighty  3  Ves.  R. 
558. 

Robinson,  for  the  appellee,  insisted, 
Ist.   That  a  condition   precedent   must   be  strictly 
performed ;  and  that  the  condition  contained  in  the 
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second  proviso  of  Clopton's  bond  had  not  been  and    i860, 
could  not  now  be   complied   with.     He   referred   to    Term/ 

Piatt  on  Gov.  104;  IJarm.  on  Wills  797;  Morgan  y.-— 

Carter,  19  Eng.  C.  L.  R.  392;    Worsley  v.    Wood,  6     bi^' 
T.  R.  711;  Popham  v.  Bampfeild,  1  Vern.  R.  79,  83;    ^^^^^ 
Bertie  v.  Ld.  Falkland,  2  Freeman  220,  3  Ch.  Gas.  Clopton's 
129,  2  Vern.  333;  Harvey  v.  Aston,  1  Atk.  R.  361;    ^fe.*'* 
Whitmel  v.  Farrel,  1  Ves.  sr.  256;  Hargrave's  argu- 
ment in  Scott  V.    TyUr,  2  Bro.  Gh.   R.  456  to  463; 
Knight  v.    Cameron,  14  Ves.  R.  389;   Clarke  v.    Par- 
ker, 19  Id.  1 ;  Long  v.  Bickeiis,  1  Gond.  Eng.  Gh.  R. 
405 ;  Bracebridge  v.  Buckley,  2  Price's  Exch.  R.  200 ; 
White  V.  Warner,  2  Meriv.  R.  459;  1  Jarm.  on  Wills, 
805,  836;  4  Kent's   Gom.  125;    1   Maddox   Gh.   41; 
Giy  Bank  of   Baltimore   v.   Smith,  3   Gill    &    John. 
265. 

2d.  He  referred  to  the  fact  that  the  bond  of  Glopton 
was  executed  for  the  purpose  of  paying  the  college 
debt,  and  that  the  proofs  shewed  that  the  whole  debt 
was  paid,  and  therefore  if  Glopton's  estate  was  com- 
pelled to  pay  the  bond  it  must  bo  applied  to  some 
other  purpose  than  that  for  which  it  was  intended  it; 
was,  not,  therefore,  a  case  which  commended  itself  to 
the  favour  of  the  Gourt.  And  he  then  insisted  that  it 
was  not  the  purpose  of  Glopton,  by  the  first  clause  of 
his  will,  to  make  a  bequest  to  the  college,  but  to  recog- 
nize his  existing  obligation.  Kor  was  it  his  purpose  to 
dispense  with  the  conditions  of  his  bond,  but  to  add 
another. 

3d.  He  insisted  that  the  bequest  to  Newton  Insti- 
tution upon  the  failure  of  the  Golumbian  Gollege,  was 
not  upon  the  failure  of  the  latter  to  pay  its  debt,  but 
upon  its  failure  to  become  entitled  to  demand  the  pay- 
ment of  the  bond.  It  was  a  question,  therefore,  be- 
tween the  two  institutions,  and  presented  a  case  in 
which  a  condition  precedent  must  be  strictly  per- 
formed. And  he  referred  to  Simpson  v.  Vickers,  14 
Ves.  R.  341 ;  Lifter  v.  Garland,  15  Id.  248. 
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1850.         Allen,  J,  delivered  the  opinion  of  the  Court. 
^^^^      The  Court  is  of  opinion  that  it  distinctly  appears  I 


from  the  recital  In  the  bond  executed  by  the  testator  of 
bian  the  appellee,  that  the  sole  purpose  of  the  obligor  in  \ 
Collie  giving  said  obligation,  was  to  aid  in  raising  funds  to 
Gopton's  pay  the  debts  then  pressing  upon  the  college.  After 
^/  reciting  that  at  a  meeting  of  the  board  of  trustees  of 
the  Columbian  College,  held  in  the  City  of  Washing- 
ton, December  11,  1832,  it  was  ascertained  that  the 
debts  against  the  college,  with  interest  till  the  Ist  of 
January  1833,  amounted  to  31,413  dollars  6  cents,  and 
that  in  making  provision  for  the  certain  and  speedy 
payment  of  said  debts  regard  should  be  had  also  to  the 
interest  accruing  on  the  principal  from  the  Ist  January 
1833,  till  both  principal  and  interest  should  be  paid; 
the  obligor  promised  to  raise  by  voluntary  contributions 
or  out  of  his  own  funds,  and  to  pay  to  the  treasurer 
towards  the  payment  of  the  said  amount  of  31,413 
dollars  6  cents,  the  sum  of  2413  dollars  6  cents,  with 
the  interest  accruing  thereon  from  the  1st  January  1833 
until  principal  and  interest  should  be  paid  ;  provided, 
however,  the  whole  amount  of  31,413  dollars  6  cents 
should  be  pledged  on  the  same  condition  ;  and  provided 
moreover,  that  the  fact  of  the  whole  amount  being 
thus  pledged  should  be  distinctly  announced  by  a  com- 
mittee consisting  of  persons  named,  before  the  obliga- 
tion should  be  binding. 

The  recital  shews  that  the  testator  of  the  appellee 
was  looking  solely  to  the  release  of  the  college  from 
its  embarrassments ;  that  in  entering  into  the  obliga- 
tion, he  did  not  contemplate  a  mere  gift  or  benevolence 
to  the  college,  to  be  used  by  it  for  any  ulterior  purpose 
consistent  with  the  general  objects  of  the  institution. 
Accordingly,  and  in  conformity  with  this  general  in- 
tent, he  bound  himself  to  raise  by  voluntary  contribu- 
tions or  out  of  his  own  funds  the  sum  stipulated,  not 
for  the  general  purposes  of  the  college,  but  towards  the 
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payment  of  the  debt  designated.     But  as  that  sum  1850. 

would  still  leave  a  heavy  debt  unpaid  under  which  the  Term/ 
institution  might  sink,  and  so  his  contribution  fail  in 


effecting  his  object,  the  whole  sum  was  to  be  pledged     bian 
and  the  fact  announced.     Whatever  might  have  been   ^^^^8® 


V. 


the  rights  of  the  parties  in  a  Court  of  law,  if  the  con-  Clopton's 
dition  precedent  had  been  strictly  complied  with,  here  &c. 
the  appellant  is  seeking  the  aid  of  a  Court  of  equity, 
upon  the  ground  of  a  substantial  performance  of  the 
condition ;  and  to  make  out  a  case  of  relief,  has  proved 
that  the  whole  debt  of  31,413  dollars  6  cents,  principal 
and  interest,  has  been  paid,  and  the  college  relieved 
from  difficulty.  The  object  therefore  which  the  testa- 
tor of  the  appellee  had  in  view  when  he  gave  his  obli- 
gation, has  been  attained  otherwise :  the  liabilities  have 
been  discharged  towards  the  payment  of  which  alone 
he  bound  himself  to  raise  a  stipulated  sum.  If  the 
creditors  of  the  college,  prompted  by  the  same  motives 
which  actuated  the  obligor,  had  immediately  after  the 
execution  of  the  obligation,  released  the  debts,  there 
would  have  been  no  obligation,  at  least  in  equity,  to 
raise  and  pay  over  the  money.  The  Court  is  therefore 
of  opinion,  that  upon  the  bond  alone  the  appellant  is 
not,  upon  the  facts  disclosed  by  the  record,  entitled  to 
any  relief. 

And  the  Court  is  further  of  opinion,  that  the  appel- 
lant's claim  to  relief  is  not  aided  by  considering  the 
bond  in  connection  with  the  will  of  the  appellees'  tes- 
tator. The  first  clause  of  the  will  recognizes  his 
obligation  and  willingness  to  pay,  provided  the  whole 
amount  pledged  should  first  appear  indubitably  valid ; 
and  provided  the  whole  amount  thus  pledged  should 
have  been  first  paid.  This  recognition  of  his  bond, 
and  expression  of  a  willingness  to  pay  on  certain  con- 
ditions, does  not  change  the  nature  of  the  obligation  so 
for  as  respected  the  purpose  for  which  it  was  given ; 
it  superadds  conditions  to  those  contained  in  the  bond. 
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1850.     but  did  not  contemplate  a  payment  for  any  other  object 
Term/  ^^^^  ^^^  ^^^  specified  in  the  bond,  the  discharge  of  the 


debt  due  by  the  college, 
bian  And  the  Court  is  further  of  opinion,  that  neither  the 
CoUege  clause  referred  to,  nor  the  clause  in  which  he  directs 
Clopton's  that  if  the  Columbian  College  should  fail,  the  sum 
&c.  pledged  to  that  should  be  given  to  the  Newton  Institu- 
tion in  the  State  of  Massachusetts,  constitutes,  under 
tho  circumstances  of  this  case,  a  direct  legacy  or  a 
legacy  by  implication  to  the  college  of  the  sum  speci- 
fied in  the  bond ;  because  there  is  no  bequest  of  the 
amount  of  the  bond,  but  a  mere  recognition  of  the 
bond  as  an  existing  obligation,  and  an  expression  of  a 
willingness  to  pay  on  certain  conditions;  but  the  pur- 
pose for  which  payment  was  to  be  made  is  still  to  be 
gathered  from  the  bond  itself,  the  discharge  of  the 
liabilities  of  the  college ;  and  this  is  made  clear  by  the 
second  clause,  from  which  it  would  seem  he  looked  to 
the  contingency  of  the  college  failing  in  being  relieved 
from  its  embarrassments,  in  which  event  he  directed  the 
amount  pledged  to  that  should  be  given  to  another 
institution.  He  does  not  speak  of  the  amount  as  given 
to  or  bequeathed  to  the  college  for  its  general  purposes, 
but  as  pledged  to  it ;  and  a  reference  to  the  bond  re- 
ferred to  discloses  that  the  sole  object  of  the  pledge 
was  to  pay  a  specified  debt ;  and  it  appearing  that  the 
debt  intended  to  be  provided  for  has  been  otherwise 
paid,  the  college  cannot  assert  a  claim  to  the  fund  to  be 
applied  to  any  ulterior  object. 

The  circumstances  shew  that  the  arrangement  was 
made  for  the  purpose  of  discharging  the  college  debts 
by  means  of  voluntary  contributions,  and  not  to  con- 
tract a  debt  to  the  college  to  be  paid  in  any  event. 
The  pledge  was  entered  into  to  give  weight  to  the 
appeal  expected  to  be  made  to  the  members  of  his  reli- 
gious society,  his  personal  friends,  and  the  friends  of 
the  institution,  for  liberal  contributions.     Prevented  by 
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the  approach  of  death  from  soliciting  voluntary  contri-    1850. 
butions,  he  felt  himself,  under  the  peculiar  circumstan-    xermu^ 

ces  alluded  to  in  his  will,  hound  to  pay  the  amount  out  — j 

of  his  own  estate,  to  be  applied  to  the  college  debts,     bian 
provided  the  whole   debt  should  be  thereby   extin-  ^^^^^ 
gaished ;  but  he  did  not  thereby  recognize  himself  as  Clopton's 
a  debtor,  or  intend  a  gift  or  bequest  to  the  college  for    ^&^/ 
any  other  purpose  than  that  for  which  the  pledge  had 
been  given ;  and  the  object  having  been  accomplished 
in  some  other  mode,  the  obligation  incurred  by  the 
pledge  originally,  and  the  recognition*  of  it  in  the  will, 
is  at  an  end. 


Bicftmonft^ 


West's  adm'r  ^  als.  v.  Thornton  ^  als.  1850. 

October 


(Absent  Cabell^  P.  and  Brooke j  J.) 

December  7th. 

Bill  dismiBsed  on  the  ground  of  lapse  of  time  and  the  laches  of  the 
plaintifls,  and  the  danger  of  doing  injustice  by  attempting  to  set- 
tle the  accounts  between  the  parties. 

This  was  a  suit  by  the  administrator  de  bonis  non 
and  the  distributees  of  Meaux  Thornton  deceased, 
against  the  administrator  de  bonis  non  of  Robert  West 
deceased,  and  the  administrator  and  legatees  of  the 
surety  of  Robert  West  as  administrator  of  Meaux 
Thornton,  and  the  administrator  de  bonis  non^  widow, 
devisees  and  legatees  of  George  M.  West  deceased, 
originally  brought  in  the  Circuit  court  of  King  William, 
and  removed  from  thence  to  the  Circuit  court  of  Han- 
over county.  The  object  of  the  suit  was  to  redeem 
certain  slaves  which  the  plaintiffs  alleged  had  been 
mortgaged  by  Meaux  Thornton  to  Robert  West  to  se- 

VoL.  VII.— 12    ' 


Term. 
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1850.  cure  a  debt  due  from  Thornton  to  West,  and  to  have  a 
T^m^  settlement  of  Robert  West's  administration  upon  the 
estate  of  Meaux  Thornton.     The  pleadings  and  proofs 


West's 

adm'r    make  the  following  case : 

&  als.  Meaux  Thornton  by  a  deed  bearing  date  the  17th  of 
Thornton  January  1807,  conveyed  to  Robert  West  seven  slaves 
*  ®'  by  name,  and  also  his  interest  in  a  suit  pending  in  the 
County  court  of  Gloucester  against  the  administrator  of 
John  Perrin,  to  secure  to  West  the  sum  of  £  102. 10. 
6.,  with  interest  from  1804,  with  power  to  sell  as  many 
of  the  slaves  as  should  be  sufficient  to  pay  the  debt, 
upon  ten  days  notice,  provided  he  was  not  paid  within 
six  months  out  of  the  proceeds  of  the  suit  against 
Perrin's  administrator. 

Meaux  Thornton  seems  to  have  died  prior  to  Febru- 
ary 1809,  as  on  the  6th  of  that  month  Robert  West 
qualified  as  his  administrator,  in  the  County  court  of 
Gloucester,  as  appeared  from  the  certificate  of  the  clerk 
of  the  General  court.  It  does  not  appear  whether 
West  had  possession  of  the  slaves  mentioned  in  the 
mortgage  before  his  qualifications  as  administrator;  but 
it  is  certain  that  he  removed  from  the  county  of  Glou- 
cester to  the  county  of  Buckingham,  taking  these 
slaves  with  him ;  and  that  he  held  them  until  his  death 
in  1816.  In  January  1817,  George  M.  West  qualified 
in  the  County  court  of  Buckingham,  as  the  executor 
of  Robert  West :  and  these  slaves  were  inventoried  by 
him  as  the  property  of  his  testator's  estate ;  and  were 
so  held  until  1824,  when  he  died.  The  unadministered 
estate  of  Robert  West  was  then  committed  to  Price 
Perkins,  sherift*  of  Buckingham  county,  and  these 
slaves  were  held  by  him  until  1829,  when  they  were 
levied  on  and  sold  by  the  marshal  of  the  Richmond 
Chancery  court,  under  a  decree  of  that  Court  made  in 
a  case  therein  depending,  of  Lyons,  administrator  of 
Robinson,  against  Perkins,  administrator  de  bonis  non 
of  Robert  West. 
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The  present  suit   was   commenced   in  June  1832.    1850. 
The  plantifis  alleged  in   their   bill   the    execution  of    xenih^ 


the  mortgage,  and  exhibited  a  copy  thereof  certified  by  -— — ; — 

John  Robinson,  clerk  of  the  Circuit  court  of  Henrico,    adm'r 

They  alleged  that  Meaux  Thornton  continued  in  pos-    ^^^^' 

session  of  the  slaves  until   his   death   in  1809.     That  Thornton 

&  &ls 
West  qualified  as  his  administrator  and  took  possession 

of  the  slaves,  and  held  them  until  his  death.  And 
they  state  as  the  ground  of  the  delay  which  had  oc- 
curred in  the  institution  of  their  suit,  that  a  suit  had 
been  brought  by  John  W.  Perrin  and  others  against 
Meaux  Thornton  in  his  lifetime,  for  the  recovery  of 
these  slaves;  that  this  suit  was  revived  against  Robert 
West  as  administrator  of  Thornton,  and  having  been 
removed  from  the  County  court  of  Gloucester  to  the 
Chancery  court  at  Richmond,  it  had  been  recently  de- 
cided in  favour  of  the  administrator  of  Meaux  Thorn- 
ton. 

A  copy  of  the  record  in  the  case  of  Perrins  against 
West's  administrator  and  others,  was  made  a  part  of 
this  case.  That  was  a  suit  brought  in  1803,  by  the 
distributees  of  John  Perrin  deceased,  some  of  them  in- 
fents  who  sued  by  their  next  friend,  against  Meaux 
Thornton,  to  recover  certain  slaves,  Mary  and  her  chil- 
dren, which  the  plaintiffs  alleged  belonged  to  the  estate 
of  John  Perrin:  and  of  which  Mary  went  into  the  pos- 
session of  his  widow,  who  afterwards  married  Meaux 
Thornton.  Thornton  answered  the  bill,  and  insisted 
that  John  Perrin,  in  his  lifetime,  never  claimed  the 
slave  Mary,  who  had  been  the  property  of  his  wife  be- 
fore her  marriage,  and  that  after  his  death  in  1791,  Mrs. 
Perrin  held  her  as  her  own  property,  and  the  slave  and 
her  increase  had  remained  in  the  possession  of  Mrs. 
Perrin  and  of  himself  since  his  intermarriage  with  her 
ever  since,  without  any  question  of  his  title  until  this 
suit  was  brought. 
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1850.  In  April  1809,  the  death  of  the  defendant,  Meaux 
Tera^*^  Thornton,  was  suggested,  and  the  suit  was  revived  by 
consent  against  Robert  West  as  his  administrator.   He 


West's 

adm'r    does  not  appear  to  have  filed  an  answer,  or  to  have  set 

&^ls.  ^p  ^ijy  other  defence  than  that  set  up  by  Thornton. 
Thornton  In  1817,  the  suit  abated  as  to  Robert  West,  by  his 
death,  and  was  revived  against  George  M.  West,  as  his 
executor.  He  filed  an  answer,  in  which,  after  insisting 
that  the  plaintiffs  had  no  title  to  the  slaves,  he  says, 
that  Meaux  Thornton,  in  hi  slifetime,  sold  said  slaves 
to  Robert  West  for  a  full  consideration ;  or  that  being 
indebted  to  Robert  West,  he  mortgaged  the  slaves  to 
West  to  secure  the  payment  of  the  debt.  That  he  was 
not  then  acquainted  with  the  precise  character  of  the 
transaction,  but  expected  to  be  able  at  the  hearing  to 
explain  and  prove  it  to  the  satisfaction  of  the  Court 
That  he  was  then  in  possession  of  the  slaves  as  a  part 
of  his  testator's  estate,  and  in  that  character  claimed 
them  as  his  property.  That  if  the  slaves  ever  did  be- 
long to  the  estate  of  John  Perrin,  the  title  was  lost  by 
lapse  of  time,  and  the  adverse  possession  held  by  Thorn- 
ton vested  the  title  in  him;  and  that  Robert  West 
having  purchased  them  of  Thornton,  had  a  just  title  to 
them. 

The  mortgage  executed  by  Meaux  Thornton  to  Ro- 
bert West  in  1808,  was  filed  in  that  suit.  All  the  other 
evidence  in  the  cause  was  upon  the  question  of  Mrs. 
Thornton's  title  to  the  slave  Mary,  who  was  the  mother 
of  the  others. 

The  cause  came  on  to  be  heard  in  March  1820,  when 
there  was  a  decree  dimissing  the  bill  with  costs ;  and 
from  this  decree,  there  was  an  appeal  to  this  Court. 
Whilst  the  cause  was  here,  George  M.  West  died,  and 
the  appeal  was  revived  against  Price  Perkins,  adminis- 
trator de  bonis  non^  &c.,  of  Robert  West;  and  in  1831, 
the  decree  was  affirmed. 
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Jane  West,  the  widow  of  George  M.  West,  and  Per-    1850. 
kins  the  administrator  de  bonis  non  of  Kobert  West,  in    xerm.'^ 
their  answers,  denied  all  knowledge  of  the  plaintiffs'  -— — \ — 
claim ;  and  Perkins  expressly  relied  upon  the  lapse  of    adm'r 
time,  the  death  of  all  the  parties  who  had  any  know-    ^^^^• 
ledge  of  the  transaction,  the  fact  that  the  clerk's  office  Thornton 
of  the  County  court  of  Gloucester,  with  all  its  records, 
had  been  burned,  and  the  other  circumstances  of  the 
case,  as  a  bar  to  the  recovery  sought   by  the  plain- 
tiffs. 

The  Court  below  directed  various  accounts,  which 
were  taken;  and  the  commissioner  reported  that  there 
was  due  from  Robert  West  to  Meaux  Thornton,  after 
satisfying  the  mortgage  debt,  on  the  3l8t  of  December 
1816,  490  dollars  61  <xent8.  That  there  was  due  from 
George  M.  West,  on  the  1st  of  January  1825,  for  the 
hires  of  the  mortgaged  slaves,  2165  dollars  45  cents  of 
principal,  and  431  dollars  6  cents  of  interest;  and  that 
there  was  due  from  Perkins,  for  the  hires  of  these  same 
slaves  up  to  the  time  they  were  sold  by  the  marshal, 
1000  dollars  of  principal,  and  90  dollars  of  interest; 
and  that  the  slaves  sold  for  1758  dollars. 

The  cause  came  on  to  be  finally  heard  in  April  1842, 
when  the  court  made  a  decree  in  conformity  to  the  re- 
port of  the  commissioner,  holding  Perkins  liable  per- 
sonally, for  the  hires  of  the  slaves  whilst  in  his  pos- 
session; and  also  for  the  price  for  which  they  were 
sold  by  the  marshal.  From  this  decree,  the  defend- 
ants applied  to  this  Court  for  an  appeal^  which  was  al- 
lowed. 

The  case  was  elaborately  argued  in  this  Court,  by 
R.  T.  Daniel  J  Taylor  ^  Paiton  and  the  Attorney- Gene- 
raly  for  the  appellants,  and  Lyons  for  the  appellees, 
upon  various  questions  presented  on  the  record;  but 
the  Court  considered  but  the  question  of  lapse  of  time. 
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1850.         Allen,  J.  delivered  the  opinion  of  the  Court. 
Term/      ^^^  Court  is  of  opinion,  that  under  any  aspect  of 


— — ;—  the  appellees'  claim,  they  are  not  entitled  to  the  relief 
adm'r  prayed  for.  The  alleged  mortgage  by  Meaux  Thorn- 
&  als.    ^Q^j  |.Q  Robert  West,  was  executed  on  the  17th  January 

Thornton  1807.  When  Robert  West  acquired  possession  of  the 
slaves,  does  not  distinctly  appear.  Meaux  Thorntou 
having  died,  Robert  West  administered  on  his  estate  in 
the  County  court  of  Gloucester,  in  February  1809.  It 
is  alleged  he  took  possession  of  the  slaves  as  adminis- 
trator, not  as  mortgagee ;  but  of  this  allegation,  there 
is  no  proof.  The  records  of  Gloucester  County  court 
having  been  destroyed  by  fire,  no  account  of  his  admi- 
nistration appears ;  and  none  after  such  a  lapse  of  time, 
and  the  death  of  the  original  parties  and  their  immedi- 
ate representative,  can  now  be  looked  for.  lu  the 
mean  time,  the  slaves  were  removed  by  Robert  West  to 
another  county,  where  he  died.  In  1817,  his  executor, 
George  M.  West,  administered  on  his  estate,  took  pos- 
session of  the  slaves  as  the  assets  thereof,  and  died  in 
1824 ;  and  his  administratrix,  Jane  West,  having  been 
removed,  administration  of  his  estate  has  been  commit- 
ted to  the  sherift'.  After  the  death  of  George  M.  West, 
administration  de  bonis  non  of  the  estate  of  Robert 
West,  was  committed  to  Price  Perkins,  sherift*  of  Buck- 
ingham, in  November  1824.  He  took  possession  of  the 
slaves  as  part  of  the  unadministered  assets  of  the  estate 
of  Robert  West,  and  held  them  until  February  1829, 
when  they  were  sold  as  assets  of  that  estate,  at  the  suit 
of  the  creditors  thereof.  On  the  13th  of  June  1832, 
this  suit  was  instituted,  25  years  after  the  execution  of 
the  mortgage,  23  years  after  the  death  of  Meaux  Thorn- 
ton and  administration  on  his  estate,  15  years  after  the 
death  of  Robert  West  and  administration  on  his  estate, 
8  years  after  the  death  of  his  executor,  and  3  years  af- 
ter the  sale  of  the  negroes,  as  assets  of  Robert  West's 
estate  found  in  the  hands  of  the  sheriff,  his  administra- 
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tor  de  bonis  non.     The  long  delay  and  laches  of  the     1850. 

appellees  in  asserting  their  claim,  is  not  satisfactorily  ac-    xerm.^ 

counted  for.     The  suit  of  Perrin  asserting:  an  adverse 

West  8 
claim  to  the  property  against  Meaux  Tliornton,  does  not    adm*r 

furnish  a  sufficient  apology.  If  they  had  notice  of  the  *^* 
suit  at  all,  they  would  have  perceived  that  as  early  as  Thornton 
1817,  George  M.  West,  the  executor  of  Robert  West,  ^  ^^^' 
asserted  by  his  answer,  that  his  testator,  Robert  West, 
had  a  clear  and  just  title  to  the  property ;  thus  setting 
up,  and  insisting  upon  a  title  adverse  to  the  claim  of  the 
appellees.  This  assertion  of  an  adverse  claim  should 
have  led  to  enquiry.  Had  such  enquiry  been  made, 
they  would  have  perceived  that  the  executor  had  made 
the  allegation  in  good  faith;  that  he  had  inventoried 
the  slaves  as  part  of  the  assets  of  his  testator ;  thus  ma- 
king himself  responsible  to  creditors  and  distributees  for 
their  hires  and  value.  It  does  not  appear  when  admi- 
nistration de  bonis  non  upon  the  estate  of  Meaux  Thorn- 
ton was  taken  out,  or  how  long  it  remained  unrepresen- 
ted after  the  death  of  Robert  West;  the  fact,  if  mate- 
rial, should  have  been  shewn  by  the  appellees.  But  so 
far  as  the  record  discloses,  they  were  all  competent  to 
act  for  themselves  at  the  death  of  Meaux  Thornton ; 
no  disability  is  alleged  or  shewn.  As  distributees  of 
Meaux  Thornton,  they  were  the  proper  parties  to  have 
sued  the  administrator  for  a  settlement  and  distribution ; 
and  that  is  one  aspect  of  their  bill.  And  though  the 
personal  representative  was  the  proper  party  to  file  the 
bill  to  rdeem,  yet  those  who  claim  through  him  are  not 
relieved  from  the  consequences  of  their  gross  laches,  if 
without  any  valid  excuse,  they  fail  to  take  the  proper 
steps  to  procure  a  representative  for  such  a  length  of 
time,  and  until  after  such  a  change  of  parties  and  cir- 
cumstances, as  to  render  it  doubtful  whether  any  decree 
can  be  pronounced  without  the  hazard  of  injustice.  In 
this  case,  the  assertion  of  their  claim  involves  the  set- 
tlement of  the  administration  account  of  Robert  West 
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1850.     on  Meaux  Thornton's  estate,  15  years  after  the  death  of 

Term/  *^^  administrator,  and  after  the  destruction  of  the  re- 

cords  of  the  Court  by  which  administration  was  eran- 

West  8 

adm'r    ted ;  a  settlement  of  the  administration   account  of 

&  als.  George  M.  West,  executor  of  Robert  West,  8  years  af- 
Thornton  ter  his  death ;  an  account  of  the  hires  and  profits  of  the 
slaves  from  1809,  after  the  death  of  all  the  original  par- 
ties and  their  immediate  representatives,  and  afler  the 
property  itself  has  passed  into  the  hands  of  b(moL  fide 
purchasers,  and  the  proceeds  arising  from  the  sale  have 
been  applied  to  the  payment  of  the  creditors  of  Robert 
West's  estate. 

The  Court  is  therefore  of  opinion,  that  upon  the 
ground  of  adverse  claim  asserted  upon  the  part  of  the 
estate  of  Robert  West,  and  so  long  uncontroverted,  the 
laches  of  the  appellees  in  asserting  their  claim,  and  the 
hazard  of  injustice  to  others  in  going  into  settlements 
of  estates,  and  calling  for  accounts  of  hires  and  profits 
of  slaves  under  the  circumstances  of  this  case,  the  bill 
of  the  appellees  should  have  been  dismissed. 

Baldwin,  J,  concurred  in  so  much  of  the  decree  as 
dismissed  the  bill  as  to  Price  Perkins  individually,  be- 
yond the  hires  of  the  slaves  whilst  in  his  hands,  but 
dissented  from  the  residue;  being  of  opinion,  that  the 
appellees  are  not  precluded  from  relief  by  the  statutes  of 
limitations  or  lapse  of  time. 

Decree  reversed,  and  bill  dismissed. 
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Iticfimonft^ 


Curd  v.  Miller's  ex'ors.  1850. 

October 


Term. 


(Absent  Cabell,  P.  and  Brooke,  J.) 
December  7th. 

1.  The  grantor  in  an  absolute  conveyance  of  personal  property,  con- 
tinuing in  possession  thereof,  such  continued  possesion  raises 
the  legal  presumption  that  the  sale  was  fraudulent  as  regards  the 
creditors  of  the  grantor ;  which  presumption  throws  imperatively 
upon  the  grantee  the  whole  burthen  of  proving  the  fairness  and 
good  faith  of  the  transaction ;  and  that  cannot  be  done  without 
sufficient  evidence  that  the  pretended  sale  was  for  a  fair  and 
valuable  consideration ;  and  in  the  absence  of  such  evidence,  the 
prima  facie  presumption  becomes  absolutely  and  irresistibly  con- 
clusive. 

2.  A  judgment  having  been  obtained  against  the  grantor  and  his 
surety,  the  surety  may  direct  the  execution  to  be  levied  upon  the 
property  so  conveyed,  and  set  up  the  fraud  in  the  conveyance. 

This  was  a  suit  by  William  Miller  in  the  Circuit 
court  of  Goochland,  to  enjoin  the  sale  of  a  slave  named 
Hezekiah,  levied  on  by  the  sheriff  under  an  execution 
which  issued  upon  a  judgment  recovered  by  John 
Guerrant  against  William  Lewis  and  Thomas  Curd, 
upon  a  bond  in  which  Lewis  was  principal  and  Curd 
was  his  surety.  Miller,  who  was  the  father  in  law  of 
Lewis,  claimed  the  slave  under  a  deed  bearing  date  the 
27th  of  November  1835,  and  admitted  to  record  in  the 
clerk's  office  of  the  County  court  of  Goochland,  by 
which  Lewis,  in  consideration,  as  stated  in  the  deed,  of 
his  having  sold  several  negro  slaves  which  he  received 
by  his  wife,  and  of  William  Miller's  having  paid  and 
advanced  for  him  at  various  times  the  sum  of  1084 
dollars  93  cents  in  cash,  and  of  his  the  said  Miller's 
having  loaned  to  him  for  two  years  past  a  young  negro 
man  about  twenty  years  old,  named  James,  granted. 
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1850.     bare^ained  aud  sold  to  said  William  Miller  nine  slaves 
Term/  ^7  name,  one  of  whom  was  the  slave  Hezekiah,  and 


ex  ors. 


all  bis  household  and  kitchen  furniture.  And  the  deed 
V.  concluded  as  follows:  "The  possession  of  whom  and 
Mc'Im?^  all  which  property  I  do  hereby  acknowledge  is  to  be 
taken,  and  hereby  do  authorize  to  be  taken  by  the  said 
William  Miller,  his  executors  or  administrators  or  as- 
signs, whenever  he  or  they  may  think  proper.  In 
witness  whereof,"  &c. 

Lewis  lived  on  a  farm  of  Miller  at  the  time  of  the 
execution  of  this  deed,  and  continued  to  live  there 
until  the  execution  was  levied.  And  he  retaiued  in 
his  possession  all  the  property  mentioned  in  the  deed 
until  after  the  bill  was  filed  in  this  case.  The  slave 
Hezekiah  was  employed  by  him  on  a  boat  which  he 
ran  upon  the  James  River  and  Kanawha  canal,  at  the 
time  the  execution  was  levied ;  and  the  levy  was  made 
by  the  directions  of  Thomas  Curd,  who  indemnified 
the  sheriff. 

Miller,  in  his  bill,  after  setting  out  his  title  under  the 
deed  of  the  27th  of  November  1835,  charged  that  he 
had  purchased  the  slave  from  Lewis  for  a  valuable 
consideration  and  paid  for  him,  and  that  he  was  his 
property  without  any  condition ;  and  having  made  the 
sheriff",  and  Guerrant,  Curd  and  Lewis,  defendants,  he 
asked  for  an  injunction  to  restrain  the  sale ;  which  wzs 
granted. 

Curd,  in  his  answer,  said,  that  he  was  a  surety  of 
Lewis  in  the  debt  on  which  the  execution  issued; 
that  Lewis  had  ever  held  possession  of  the  slave  Heze- 
kiah, and  was  in  possession  and  with  him  at  the  time 
of  the  levy.  That  he  did  not  admit  that  Miller  had 
purchased  the  slave  from  Lewis  and  given  valuable 
consideration  for  him,  but  he  insisted  that  the  deed 
upon  its  face  shewed  that  no  valid  and  bona  fide  sale 
of  the  property  mentioned  in  said  deed  was  made  by 
Lewis  to  Miller ;  but  the  considerations  therein  men- 
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tioned  were  in    all  the   instances   considerations  exe-    1850. 
cuted,  and  were  not  at  all  valuable  considerations  and  ^^^^ 
given  for  the  property  therein  conveyed.     And  that  — 
Lewis  having  retained  possession  of  the  slave^  the  sale       v. 
to  Miller,  even  if  fair  in  other  respects,  was  fraudulent  ^^Ijf^'^ 
in  law  as  to  the  creditors  of  Lewis. 

No  evidence  other  than  the  deed,  as  to  the  conside- 
rations therein  mentioned,  was  introduced  by  either 
party. 

The  cause  came  on  to  be  heard  in  June  1844,  when 
the  Court  below  perpetuated  the  injunction.  Where- 
upon Curd  applied  to  this  Court  for  an  appeal,  which 
was  allowed.  Whilst  the  cause  was  pending  in  this 
Court,  Miller  died,  and  it  was  revived  against  his  exe- 
cutors. 

Graiian,  for  the  appellant. 

Lyons  and  Taylor^  for  the  appellees. 

Baldwin,  J.  delivered  the  opinion  of  the  Court. 

Lewis,  the  grantor  in  the  bill  of  sale  to  the  appellee 
of  the  27th  oi  November  1835,  in  the  proceedings 
mentioned,  having,  notwithstanding  his  alleged  abso- 
lute sale  of  the  slave  Hezekiah  thereby  conveyed,  con- 
tinued in  the  possession  of  the  said  slave,  such  con- 
tinued possession  raises  the  legal  presumption  that  the 
sale  was  fraudulent  as  regards  the  creditors  of  Lewis ; 
which  presumption  throws  imperatively  upon  the  ap- 
pellee the  whole  burthen  of  proving  the  fairness  and 
good  faith  of  the  transaction;  and  that  cannot  be  done 
without  sufficient  evidence  that  the  pretended  sale  was 
for  a  fair  and  valuable  consideration ;  and  in  the  ab- 
sence of  such  evidence,  the  prima  fade  presumption 
becomes  absolutely  and  irresistibly  conclusive. 

No  such  evidence  has  been  furnished  by  the  ap- 
pellee; on  the  contrary,  the  bill  of  sale  itself  contains 
no  acknowledgment  of  a  consideration  actually  paid  by 
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1850.  the  grantee  to  the  grantor,  or  of  an  equivalent  existing 
Term/  indebtedness  from  the  latter  to  the  former,  but  serves 
to  shew  upon  its  face  mere  gratuities  and  voluntary  ad- 


V.  vancements,  entirely  compatible  with  the  relation  of 
^'*ore^  father  in  law  and  son  in  law  existing  between  the 
parties. 

The  registration  of  the  bill  of  sale  is  an  immaterial 
circumstance,  as  in  this  case  it  throws  no  light  upon 
the  question  whether  the  alleged  sale  was  fair  and 
honest,  or  a  fraudulent  contrivance  to  defeat  the  cre- 
ditors of  the  grantor.  And  the  authority  given  to  the 
grantee  by  the  bill  of  sale  to  take  possession  of  the 
property  at  pleasure  amounts  to  nothing,  it  being  no 
more  than  that  which  results  from  the  absolute  con- 
veyance itself. 

Nor  is  it  material,  the  property  being  that  of  Lewis, 
the  principal  debtor,  that  the  execution  was  levied 
thereupon  at  the  instance  of  the  appellant  Curd  the 
surety,  instead  of  Guerrant  the  creditor;  for  the  ques- 
tion still  recurs,  whether  the  sale  was  fair  or  fraudulent 
as  regards  the  creditors  of  the  grantor;  and  it  cannot 
be  doubted  that  the  surety  has  a  right  to  avail  himself 
of  the  fraudulent  character  of  the  transaction,  and  in 
truth  is,  within  the  spirit  of  the  statute,  at  least  in  a 
Court  of  equity,  a  creditor  himself  There  is  no  pre- 
tence on  the  part  of  the  appellee  that,  as  between  him 
and  the  appellant,  the  latter  is  primarily  bound  for  the 
debt,  or  that  he  stands  in  any  other  relation  to  it  than 
that  of  a  mere  surety. 

Decree  reversed  with  costs;  injunction  dissolved, 
and  bill  dismissed  with  costs. 
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Ricfimonft^ 


Orrick  v»  Colston.  i860. 

October 


(Absent  CdbeUy  P.,  and  Brooke ^  J.) 
December  7th. 

1.  A  paper  signed  in  blank  and  endorsed  in  blank,  may  be  filled  up 
either  as  a  common  promissory  note  or  a  negotiable  note ;  and 
the  person  who  endorsed  it  in  blank  will  be  liable  on  his  en- 
dorsement to  a  holder  for  value. 

2.  In  such  a  case  if  the  paper  is  filled  up  as  a  common  promissory 
note  to  a  third  person,  who  advances  the  money  for  it  to  the 
makers,  he  may  treat  the  endorser  as  an  original  security,  or  as  a 
guarantor  of  the  note. 

3.  If,  after  the  note  is  filled  up  and  delivered  to  the  payee,  the 
holder  fills  up  the  blank  endorsement  with  a  guaranty,  he  may 
afterwards  erase  it  and  proceed  against  the  endorser  as  an  origi- 
nal security. 

4.  In  this  case  the  endorsement  was  filled  up  after  suit  brought 
thereon ;  and  the  declaration  charged  the  endorser  both  as  origi- 
nal surety  and  as  guarantor.  On  the  trial  the  parties  agreed  a 
case,  on  which  the  Court  below  gave  a  judgment  for  the  defen- 
dant On  appeal,  this  Court,  without  deciding  whether  the  fill- 
ing up  of  the  endorsement  constituted  a  guaranty  or  an  original 
security,  reversed  the  judgment,  and  entered  a  judgment  against 
the  defendant  as  an  original  surety,  without  sending  the  case 
back  to  have  the  filling  up  of  the  endorsement  erased,  and  to 
have  it  filled  up  as  an  original  promise. 

Starbuck  and  Forman  were  partners  and  millers  in 
the  county  of  Berkeley;  and  Edward  Colston  of  the 
same  county  was  in  the  habit  of  endorsing  their  notes 
for  their  accommodation,  and  also  of  becoming  their 
security  where  the  evidence  of  debt  was  not  negotiable. 
In  August  1839  he  was  their  endorser  on  a  note  dis- 
counted at  bank,  and  a  short  time  previous  had  given 
his  blank  endorsement  to  the  partner  Starbuck,  for  the 
purpose  of  renewing  said  note. 


Term. 
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1850.         On  the  12th  of  August  1839  the  plaintiff  Orrick, 

Term/  ^^^  lived  in  the  county  of  Morgan,  about  twenty-five 

^   .  ,     or  thirty  miles  from  the  residence  of  Starbuck  and  For- 
Orrick 
V.       man,  and  about  fifteen  miles  from  Colston,  received 

Colston,  fj,^^  Starbuck  the  following  note:  "Dear  Sir— I  have 
for  you  a  blank  note  at  eight  months,  which  I  wish 
you  to  fill  up  with  as  much  as  you  can  spare  me,  and 
if  convenient,  enclose  a  check  for  the  amount  to-mor- 
ro»w  to  Charlestown,  where  I  shall  be  till  Thursday 
morning.  Should  you  want  it  at  the  expiration  of  the 
time,  I  can  give  it  you,  but  would  prefer  extending  it 
longer,  leaving  the  matter  at  your  option.     Yours, 

"C.  a  Starbuck" 
In  this  note  was  enclosed  a  paper  signed  in  blank  with 
the  name  of  Starbuck  and  Forman,  and  endorsed  in 
blank  by  Edward  Colston,  both  the  signatures  being 
genuine.  On  the  next  day  the  plaintiff  did,  in  pursu- 
ance of  his  application,  advance  and  pay  over  to  Star- 
buck  and  Foreman  one  thousand  dollars  as  a  loan,  and 
wrote  over  their  signature  the  following  note:  "  Eight 
months  after  date  we  promise  and  bind  ourselves,  our 
heirs  and  assigns,  to  pay  to  Cromwell  Orrick,  his  heirs 
or  assigns,  the  sum  of  one  thousand  dollars,  with  inte- 
rest from  the  date  hereof,  for  value  received;  as  wit- 
ness our  hand  and  seal  this  13th  day  of  August  1839. 

'' Starbuck  ^  FormanJ' 
And  after  this  action  was  brought  he  wrote  over  the 
blank  signature  of  Colston  the  following:  "In  con- 
sideration of  the  loan  of  1000  dollars  by  Cromwell 
Orrick,  I  hereby  guaranty  the  payment  of  the  within 
sum  of  money. 

''Edw'd  Colston:' 
Between  March  and  June  1840,  executions  amounting 
to  about  5000  dollars,  issued  on  judgments  recovered 
against  Starbuck  and  Forman,  went  into  the  hands  of 
the  sheriff  of  Berkeley  county,  and  were  levied  upon 
the  whole  of  their  personal  property,  which  was  not 
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sufficient  to  satisfy  them.     They  absconded  from  the     1850. 
State  in  the  early  part  of  June,  when  they  were  ascer-    xeraL^ 
tained  to  be  insolvent ;  though  when  they  absconded  -— — — ' 
they  held  in  possession  a  considerable  real  estate  in  the       v. 
county  of  Berkeley,  which  was  attached  by  some  of  ^^^ston- 
their  creditors,  but  was  claimed  by  others,  of  whom 
Colston  was  one,  under  a  deed  of  trust  bearing  date  the 
27th  of  June  1840,  executed  by  Starbuck  in  the  City 
of  New  York. 

No  communication  took  place  between  Orrick  and 
Colston  in  relation  to  this  transaction  before  the  loan 
was  made  and  the  blank  signature  use  as  before  stated; 
indeed,  Colston  had  been  absent  from  the  Common- 
wealth, in  the  State  of  Kentucky,  for  more  than  a 
month  prior  to  the  12th  ^f  August  1839.  And  about 
the  time  this  loan  was  made  Starbuck  had,  in  one  or 
more  cases,  fraudulently  used  certain  blank  endorse- 
ments furnished  him  by  persons  other  than  Colston. 

In  June  1841,  Orrick  brought  an  action  against 
Colston  in  the  Circuit  court  of  Berkeley,  upon  the  en- 
dorsement aforesaid,  and  charged  him  in  his  declaration 
both  as  an  original  surety  and  also  as  a  guarantor  of 
the  debt.  The  issue  was  made  up  on  the  plea  of  non 
asmmpsit;  and  on  the  trial,  the  parties  agreed  the 
facts  as  they  have  been  stated,  and  submitted  the  ques- 
tions arising  thereon  to  the  Court.  Whereupon  the 
Court  gave  a  judgment  for  the  defendant;  and  the 
plaintiff  applied  to  this  Court  for  a  supersedeas,  which 
was  granted. 

Johnson  ^  Johnston^  for  the  appellant,  considered 
first,  the  question  whether  Colston  was  liable  to  Orrick 
upon  his  endorsement.  On  this  point  they  stated  the 
general  principle  to  be  that  the  delivery  of  a  blank  sig- 
nature binds  the  deliverer  for  whatever  is  written  over 
it  consistent  with  the  face  of  the  paper ;  and  that  this 
principle  applied  to  paper  that  was  not  negotiable  as 
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1850.     well  as  to  paper  that  was.     And  they  referred  to  Rm- 
Teim*^  5e^  v.    Langstaffe^   Doug.   R.  514;   Schultz   v.    Astley^ 
29  Eng.    C.  L.   R.   414 ;    Lickbarrow  v.  Mason,  2  T. 


Orrick 
V.       R.  63 ;   Putnam  v.   Sullivan,  4.  Mass.  R.  63 ;    Vidett 

Colston,  y    Patton,   5   Craneh's  R.    142;    Douglass  v.  Scott  ^ 

Fry,  8  Leigh  43. 

They  insisted,  that  when  Colston  endorsed  the  blank 
paper  he  authorized  Starbuck  and  Forman  to  write 
upon  it  either  a  common  promissory  note  or  a  negotia- 
ble note,  and  that  his  blank  endorsement  bound  him 
for  either  in  the  character  appropriate  to  the  note  writ- 
ten. And  for  this  they  referred  to  the  cases  of  Russet 
V.  Langstaffe;  Schultz  v.  Astlcy ;  and  Viblett  v.  Patton^ 
supra. 

They  insisted  further,  that*  Colston  was  liable  either 
as  an  original  surety  or  as  a  guarantor  of  the  note. 
That  whether  as  the  one  or  the  other,  the  loan  of  the 
money  to  the  makers  of  the  note  was  a  sufficient  con- 
sideration to  bind  him ;  and  that  he  was  not  released 
by  the  failure  to  prove  a  demand  of  payment  of  the 
makers  and  notice  of  their  failure  to  pay.  And  they 
cited  Nelson  v.  Dubois,  13  John.  R.  175 ;  Campbell  v, 
Butler,  14  Id.  349;  Ulm  v.  Kittredge,  7  Mass.  R. 
233;  Moies  v.  Bird,  11  Id.  436;  Violett  v.  Pattm, 
supra ;  Watson  v.  Hurt,  6  Gratt.  633 ;  Russel  v. 
Langstaffe,  supra;  Schultz  v.  Astley,  supra;  Josselj/n 
V.  Ames,  3  Mass.  R.  274;  Austin  v.  Bogd,  24  Pick. 
R.  64 ;  Oxford  Bank  v.  Haynes,  8  Id.  423. 

They  insisted  further,  that  if  Colston  was  strictly  and 
only  a  guarantor  of  the  note,  in  order  to  release  him 
there  must  have  been  not  only  negligence  on  the  part 
of  Orrick  in  pursuing  his  remedies  against  Starbuck 
and  Forman,  but  that  Colston  must  have  suffered  loss 
by  such  negligence.  For  this  they  cited  Allen  v. 
Rightmire,  20  John.  R.  365;  Fell  on  Commercial 
Guaranties,  200,  201,  203,  and  the  notes ;  Reynolds  v. 
Douglass,  12   Peters'  R.  497.      And   they  referred  to 
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the  fiujts  to  shew  that  it  was  impossible  to  have  made   ^1850. 
the  mon€ 
fell  due. 


the  money  out  of  Starbuek  and  Forman  after  the  note    Term. 


Orrick 

V. 

Robinson,  for  the  appellee,  admitted  that  if  Starbuek,  ^l^*^'^- 
to  whom  Colston  had  entrusted  his  blank  endorsement, 
had  written  on  the  paper  a  negotiable  note,  and  Orrick 
had  discounted  it,  Colston  would,  in  that  case,  have 
been  liable :  his  name  in  that  case,  would  have  bound 
him  for  the  amount  for  which  Orrick  trusted  Starbuek 
and  Forman.  But  he  insisted  that  Orrick  had  no  au- 
thority from  Colston  to  till  up  the  paper  at  all ;  and 
that  Starbuek  had  only  authority  to  fill  it  up  with  a 
negotiable  note,  so  as  to  make  Colston  liable  as  endor- 
ser; and  that  he  had  no- authority  to  subject  him  as 
guarantor.  And  he  referred  to  Jordan  v.  Neilson,  2 
Wash.  164 ;  Tillman  v.  Wheeler,  17  John.  R.  326 ; 
Seaberry  v.  Hmgerford,  2  Hill's  R.  80;  Id.  194; 
Prosser  v.  Luqueer,  4  Hill's  R.  420. 

He  insisted  further,  that  if  Colston's  contract  was  a 
contract  of  guaranty,  it  was  such  a  contract  as  that  he 
would  be  discharged  by  the  neglect  of  the  holder  of 
the  note  to  give  Colston  notice  of  the  sum  advanced 
on  it,  or  by  his  neglect  to  demand  payment  of  the  ma- 
ker and  to  give  the  guarantor  notice  of  non-payment. 
And  for  this  he  referred  to  Douglass  v.  Reynolds,  7 
Peters'  R.  113 ;  Lee  v.  Dick,  10  Peters'  R.  482 ;  Oxford 
Bank  v.  Haynes,  8  Pick.  R.  423;  Whiton  v.  Mears, 
11  Metcalf 's  R.  563.  And  he  referred  to  the  facts  to 
shew  that  when  this  note  fell  due  Starbuek  and  For- 
man had  property  from  which  it  might  have  been  paid. 
He  insisted  further,  that  if  Colston  was  to  be  held 
liable  as  guarantor  of  a  note  which  was  not  commer- 
cial paper,  that  there  was  no  consideration  for  his  guar- 
anty, and  that  he  therefore  was  not  bound.  Britten  v. 
Webb,  9  Eng.  C.  L.  R.  154;  Fitzhugh  v.  Love,  6 
Call  5. 

Vol.  VII. — 13 
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1850.        Daniel,  J.    Upon  the  case  agreed  and  submitted  to 
Terau^  the  Court  below,  and  now  brought  under  revision  here, 

\ two  questions  arise  which  have  been  very  elaborately 

V.       discussed  at  the  bar :  1.  Whether  the  appellee,  Colston, 

CJolston.  i^y  ijjg  endorsement,  subjected  himself  to  any  liability; 
and  2.  If  so,  whether  he  is  liable  in  the  form  of  con- 
tract and  mode  in  which  the  appellant  seeks  to  charge 
him. 

It  is  well  settled,  that  a  blank  endorsement  on  a  ne- 
gotiable instrument,  blank  as  to  date  or  amount  at  the 
time  of  the  endorsement,  if  made  for  the  purpose  of 
giving  a  credit  to  the  drawer,  is  as  effectual  to  bind  the 
endorser  for  any  amount  with  which  the  instrument 
may  be  filled  up  by  the  drawer,  or  an  innocent  holder 
for  value,  as  if  the  instrument  had  been  complete  at  the 
time  of  the  endorsement.    In  the  case  of  Russd  v. 
Langstaffe^  Doug.  R.  514,  the  Court  of  King's  bench 
held,  in  the  language  of  Lord  Mansfield^  that  such  an 
endorsement  "  is  a  letter  of  credit  for  an  indefinite 
sum" — that  the  endorser,  in  effect  said,  "trust  the 
drawer  to  any  amount,  and  I  will  be  his  surety."    So 
in  Schultz  v.  Astley^  29  Eng.  C.  L.  R.  414,  which  was 
the  case  of  an  acceptance  written  on  a  paper,  before 
entirely  blank,  it  was  held,  that  the  blank  acceptance 
was  an  acceptance  of  the  bill  afterwards  put  upon  it; 
and  that  there  is  no  distinction  in  principle,  when  the 
bill  has  passed  into  the  hands  of  third  persons,  between 
holding  the  acceptor  liable  to  a  given  amount,  when 
the  bill  is  afterwards  drawn  in  the  name  of  the  party 
who  has  obtained  the  acceptance,  and  when  it  is  drawn 
by  a  stranger  who  becomes  the  drawer  at  the  instance 
of  the  party  to  whom  the  acceptance  is  given.    And 
in  the  case  of  Douglass  v.  Scoti  ^  Fn/j  decided  by 
this  Cour^,  8  Leigh  43,  where  the  paper  was  signed  in 
blank,  and  endorsed  in  blank,  and  delivered  to  another 
to  be  filled  up  and  used  as  a  negotiable  instrument  to 
raise  money  on,  the  decision  was  founded  on  the  pro- 
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position,  that  the  negotiable  note  afterwards  drawn  over     1850. 
the  signature  of  the  maker,  did,  together  with  its  en-    xerm/ 


dorsements,  bind  all  the  parties  to  the  same  extent  as 

Orrick 
if  the  maker  had  signed,  and  the  endorsers  endorsed,       v. 

the  paper  in  its  perfect  form.  Colston. 

Of  a  promissory  note  which  is  not  in  its  form  nego- 
tiable, and  which  has  never  been  placed  by  our  statutes 
on  the  footing  of  bills  of  exchange,  there  cannot,  tech- 
nically speaking,  be  an  endorser.  Yet  no  reason  is 
perceived  why  one  who  endorses  a  paper  in  blank, and 
delivers  it  to  another,  with  authority  to  fill  up  the  paper 
with  an  ordinary  promissory  note,  and  then  use  it  for 
the  purpose  of  raising  money,  should  not  be  precluded 
from  escaping  liability  by  objecting  the  incompleteness 
ol  the  instrument  at  the  time  of  endorsement,  equally 
with  one  who  conducts  himself  in  the  like  manner  with 
respect  to  a  paper  which  is  delivered  with  the  under- 
standing that  it  is  to  be  perfected  into  a  negotiable  note. 
The  same  policy  would  seem  to  govern  both  transac- 
tions, and  to  require  that  the  endorsers  should,  in  each 
case,  be  subjected  to  the  same  liabilities,  whatever  they 
raay  be,  that  they  would  have  incurred,  respectively, 
had  the  drawing  out  and  perfecting  of  the  notes,  in 
each  case,  immediately  preceded  the  execution  of  the 
endorsements. 

The  questions  whether  such  an  endorsement  should 
not  be  held  to  be  without  consideration,  whether  it  was 
not  void  because  of*  its  preceding  the  making  of  the 
note,  and  because  of  their  being  no  memorandum  of 
the  agreement  in  writing,  were  all  considered  in  the 
case  of  Violett  v.  Paiton,  5  Cranch's  R.  142,  and  de- 
cided in  favour  of  the  validity  of  the  endorsement. 

I  do  not  therefore  perceive,  that  the  legal  force  of  the 
endorsement  in  this  case,  is  in  any  measure  impaired  by 
the  consideration  that  it  preceded,  in  order  of  time,  the 
filling  up  of  the  note  drawn  upon  the  face  of  the  pa- 
per.   Nor  do  I  discover  any  thing  in  the  facts  and  cir- 
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1850.  cumsta»ices  of  the  case  agreed,  which  would  justify  m 
r^jj /  in  80  restricting  the  authority  of  the  payee,  as  to  con- 
.  fine  it.  to  the  drawing  of  a  note,  negotiable  and  payable 
V.  at  some  one  of  our  banks,  over  the  signatures  of  the 
•Colston,  drawers,  rather  than  the  note  now  before  us.  The  sig- 
nature and  the  endorsement  were  both  in  blank  at  the 
time  the  paper  passed  into  the  hands  of  the  payee,  and 
the  terms  of  the  letter  in  which  it  was  enclosed, "  I 
have. for  you  a  blank  note  at  eight  months,  which  I 
wish  you  to  fill  up  with  as  much  as  you  can  spare  me," 
&c.,  would  be  equally  as  well  satisfied  by  filling  up  the 
blank  with  the  note  that  was  made,  as  with  one  nego- 
tiable at  bank.  We  are  therefore  warranted  in  treat- 
ing the  case  before  us  as  if  the  perfecting  of  the  note 
on  the  face  of  the  paper,  and  the  endorsing  of  it  by 
Colston  had  been  cotemporaneous  acts,  and  had  both 
preceded  the  delivery  of  the  instrument  to  the  payee. 
What  is  the  legal  force  of  such  an  endorsemeut? 
No  case  is  recollected  in  which  the  precise  question  has 
been  directly  before  this  Court  for  its  adjudication;  but 
extensive  reference  has  been  made  by  counsel  to  cases 
settled  in  the  Courts  of  some  of  our  sister  States,  m 
which  questions  of  a  like  character  were  the  subjects 
of  decision.  The  decisions  of  some  of  these  States, 
are  so  much  in  conflict  with  those  of  others,  and  in- 
deed, the  decision  of  the  Courts  of  the  same  States, 
have,  in  some  instances,  been  found  to  fluctuate  so 
much  at  different  periods,  that  it  is  difficult  to  educe 
from  their  examination  any  well  settled  doctrine  on  the 
subject. 

In  Connecticut,  the  cases  are  numerous,  and  not  with- 
out apparent  conflict,  but  I  think  it  may  be  stated  as 
the  result  of  the  current  of  the  later  decisions  of  its 
Supreme  Court — that  endorsements  in  blank  on  promis- 
sory notes  not  negotiable,  and  on  negotiable  notes  by 
one  not  a  party  to  them,  in  order  to  warrant  the  ma- 
ker's responsibility,  are  treated  as  possessing  the  same 
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legal  effect;  and  as  binding  the  endorsor  to  the  under-     1850. 
taking  that  the  money  shall  be  obtained  from  the  pro-    x^/ 
miser  when  it  falls  due,  by  the  endorsee,  he  using  due  -- — —7 
diligence,  and  taking  the  remedies  which  the  law  has       v. 
provided;  but  if  the  endorsee  sufffers  it  to  lie  without  ^^^ston. 
taking  legal  steps  to  secure  or  recover  it,  the  endorser 
will  be  exonerated  in  case  of  a  loss,  unless  the  promis- 
sor  was  absolutely  insolvent  when  the  note  fell  due. 
Perkins  v.  Catling  11  Conn.  R.  213 ;  Lafflin  v.  Pomeroy^ 
Id.  440;  Castle  v.  Candee,  16  Conn.  R.  223. 

In  Massachusetts,  it  is  held,  that  where  the  note  is 
made  payable  to  the  par^  sought  to  be  charged,  and 
negotiable  in  its  form,  the  holder  should  be  restricted  to 
such  an  engagement  over  the  signature  endorsed  in 
blank  as  will  conform  to  the  nature  of  the  instrument. 
In  such  case,  the  party  placing  his  signature  in  blank 
on  the  back  of  the  note,  is  liable  as  endorser,  and  in  no 
other  form.  But  where  the  note  was  not  payable  to  the 
defendant,  or  from  its  form  was  not  negotiable  by  his 
endorsement,  the  nature  and  extent  of  his  liability  has 
been  determined  by  the  circumstances  under  which  the 
endorsement  has  been  made :  if  made  after  the  note  has 
been  given,  and  under  circumstances  shewing  that  the 
endorser  had  no  concern  in  the  original  contract,  parol 
proof  has  been  resorted  to  for  the  purpose  of  shewing 
what  was  the  true  character  of  his  promise  or  engage- 
ment; and  his  undertaking  has  been  treated  either  as  a 
collateral  or  direct  promise,  according  to  such  proof. 
If  on  the  other  hand,  such  endorsement  is  made  at  the 
same  time  with  the  execution  of  the  note,  the  holder 
has  been  allowed  to  treat  the  endorser  at  his  election, 
either  as  a  direct  or  collateral  promissor,  wifhout  any 
proof  of  consideration,  or  of  any  actual  promise  to  pay, 
except  what  is  derived  from  his  signature  on  the  back 
of  the  note.  Jossebjn  v.  Ames^  3  Mass.  R.  274 ;  Hunt 
V.  Adorns^  5  Id.  358;  Moies  v.  Bird,  11  Id.  436;  Austin 
V.  B(yd,  2A  Pick.  R.  64;  Baker  v.  Briggs,  8  Pick  R. 
122 ;  Oxford  Bank  v.  Haynes,  Id.  423. 
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1850.        In  New  York,  the  decisions  upon  the  question  have 
Term/  '^^^  "^^^'^  uniform,  but  the  weight  of  authority  is  in  fa- 
vour of  the  proposition — that  when  the  note  is  nego- 


Orrick 
V.       tiable,  the  inference  to  be  drawn  from  a  third  party's 

Colston,  placing  his  name  on  the  back  of  it,  is  that  he  intends 
to  give  credit  to  the  maker,  by  becoming  answerable  as 
endorser  ;  and  that  where  he  can  be  made  liable  as  en- 
dorser, he  cannot  be  charged  in  any  other  character. 
If,  however,  by  reason  of  the  note  not  being  negotiable, 
he  is  not  chargeable  as  endorser,  and  he  made  the  en- 
dorsement under  an  agreement,  and  with  the  intent  to 
bind  himself  in  some  other  form,  the  payee  may  writ* 
over  the  blank  endorsement  such  a  promise  or  guaranty 
as  will  carry  into  effect  the  intention  of  the  parties. 
Nelson  v.  Dubois^  13  John  R.  175 ;   Tillman  v.  Wheeler, 
17  John.  R.  326 ;  Seabury  v.  Hungerford,  2  Hill's  R. 
80';  Prosser  v.  Luqueei\  4  Hill's  R.  420.     The  reason- 
able inference  which  one  about  to  accept  a  promissory 
note  filled  up  as  the  one  before  us,  and  endorsed  in 
blank  in  the  ordinary  course  of  business  transactions, 
would  draw  from  a  mere  inspection  ot  the  instrument 
is,  that  the  endorsement  was  made  with  the  intent  to 
give   strength  and  credit  to  the  paper.      He  would 
perceive  that  the  person  putting  his  name  on  the  back 
of  the  paper,  had  not,  from  the  nature  of  the  instru- 
ment, subjected  himself  to  the  liabilities,  or  entitled 
himself  to  the  privileges,  which  attach  to  the  endorser 
of  paper  strictly  commercial.  And  as,  of  the  only  other 
contracts,  having  reference  to  the  note  on  the  face  of 
the  paper,  which  could  be  fairly  predicated  of  the  blank 
signature  on  the  back,  viz;  an  absolute  and  direct  pro- 
mise to  pay,  or  a  collateral  guaranty,  it  would  be  just  as 
fair  to  presume  the  one  as  the  other;  it  would,  I  think, 
be  reasonable  further  to  infer,  that  the  person  so  en- 
dorsing in  blank  intended  to  leave  it  in  the  power  of 
the  payee  to  elect  in  which  of  the  two  aspects  he  would 
hold  him  bound. 
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I  regard  the  weight  of  authorities  above  referred  to,     1850. 
as  in  favour  of  these  views ;  the  decisions  in  Connecti-    r^Q^m. 


cut  being  opposed  by  those  of  New  York  and  Massa-        , 
chosetts;  and  I  do  not  think  that  there  is  anythinsc  in       v. 
the  decision  of  this  Court  in  the  case  of  Watson  v.  Hurt^  Colston. 
6  Gratt  633,  in  conflict  with  them.     In  the  last  men- 
tioned case,  the  blank  endorsement  being  construed  in 
reference  to  the  note  on  the  face,  and  the  latter  being 
barred  by  the  statute  of  limitations,  it  was  not  neces- 
sary to  decide  whether  the  endorsement  imported  an 
absolute  suretyship  for  the  maker,  or  a  collateral  under- 
taking tor  the  payment  of  the  note  ;  as,  whether  the 
action  was  to  be  treated  as  founded  on  the  one  form  of 
contract  or  the  other,  it  would  in  either  case  have  been 
barred  by  the  statute. 

I  have  hitherto  considered  the  case  as  if  the  endorse- 
ment were  still  in  blank,  as  it  was  when  it  passed  into 
the  hands  of  the  payee.  Since  then,  nothing  has  oc- 
curred to  impair  the  right  of  the  payee  to  treat  the  en- 
dorsement as  still  in  blank.  I  do  not  deem  it  necessary, 
therefore,  to  express  any  opinion,  as  to  what  would 
have  been  the  construction  to  be  given  to  the  terms  of 
the  writing  over  the  signature  of  the  endorser,  had  they 
been  filled  out  before  the  paper  passed  to  the  payee,  or 
upon  the  questions  of  diligence,  which  might  have  ari- 
sen had  we  regarded  the  undertaking  of  Colston  as  a 
collateral  guaranty. 

It  was  competent  for  the  appellant,  in  my  view  of 
the  case,  as  before  stated,  to  have  charged  Colston  ei- 
ther as  a  collateral  promiser,  or  as  a  direct  and  absolute 
surety.  The  filling  up  of  the  endorsement  has  not  de- 
stroyed the  right  of  the  appellant  to  hold  the  appellee 
bound  to  him  in  either  character.  It  was  made  after 
the  institution  of  the  suit ;  and  might  have  been  erased 
or  altered  in  any  way,  at  or  before  the  trial,  so  as  to 
conform  to  any  of  the  counts  in  which  the  plaintiff  had 
a  right,  upon  the  state  of  facts  to  recover.     Tenny  v. 
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1850.     Prince,  4  Pick.  R.  385 ;  Josselyn  v.  Ames,  3  Mass.  R. 

^^^  274.     Even  then,  if  we  were  to  hold  that  according  to 

.       the  terms  of  the  endorsement  as  they  now  stand,  Col- 

V.       ston  would  be  a  collateral  promissor,  and  as  such,  not 

Colston,  b^^und  because  of  the  alleged  want  of  proper  diligence 
on  the  part  of  the  payee  against  the  maker,  I  do  not 
think  it  would  be  necessary  to  send  the  case  back  for 
the  formal  erasure  of  the  filling  up  of  the  endorsement, 
and  its  alteration  so  as  to  make  Colston,  by  the  express 
written  terras  of  the  endorsement,  a  direct  promissor. 
No  change  in  the  declaration  or  other  pleadings,  in  such 
a  state  of  things  being  necessary  to  the  recovery.  I 
feel  the  less  reluctance  in  coming  to  this  conclusion,  as 
from  the  facts  agreed,  it  is  highly  probable  that  no 
measure  of  diligence  would  have  resulted  in  procuring 
payment  of  the  note  from  the  makers.  I  think  that 
there  is  error  in  the  judgment  of  the  Court  below ;  that 
it  ought  to  be  reversed  with  costs,  and  one  rendered  in 
favour  of  the  appellant  for  the  amount  of  the  note  and 
its  interest. 


The  other  Judges  concurred  in  the  opinion  of  Judge 
Daniel. 

Judgment  reversed,  and  entered  for  the  appellant 
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Bicftmonft^ 


Bell  v.  The  Commonwealth.  i860.. 

October 


(Absent  Cabelly  P.  and  Brooke,  J.) 

December  9th. 

The  Court  of  appeals  has  no  jurisdiction  to  grant  a  writ  of  error 
in  a  criminal  case,  or  to  a  judgment  upon  an  application  for  a 
writ  of  habeas  corpus. 

Bell  being  coDfined  in  the  jail  of  the  county  of 
Buckingham  under  a  charge  of  larceny,  applied  to  the 
Judge  of  the  Circuit  court  of  that  county  for  a  habeas 
corpus^  and  asked  for  his  discharge,  on  the  ground  that 
he  had  not  been  brought  to  trial  for  three  terms  of  the 
Court  after  he  had  been  sent  on  for  trial  by  the  exami- 
ning Court.  The  Circuit  Judge  upon  a  hearing  of  the 
case,  refused  to  discharge  the  prisoner;  and  he  there- 
upon applied  to  this  Court  for  a  writ  of  error  to  the 
judgment  of  the  Court  below. 

Irvine  for  the  applicant. 

Allen,  J.  delivered  the  opinion  of  the  Court. 

The  Court  is  of  opinion,  that  as  by  the  act  concern- 
ing the  writ  of  habeas  corpus^  ch.  156,  page  613,  Code 
of  1850,  no  provision  is  made  giving  to  this  Court 
jurisdiction  to  grant  a  writ  of  error  to  a  judgment  upon 
an  application  for  a  habeas  corpus,  and  as  by  the  act 
concerning  appeals  and  writs  of  error  and  supersedeas. 
Code  of  1850,  p.  682,  the  jurisdiction  to  grant  a  writ 
of  error  or  supersedeas  is  confined  to  judgments  in 
civil  cases,  this  Court  has  no  jurisdiction  to  grant  a 
writ  of  error  in  a  criminal  case. 
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1B50.  Williamson  v.  Crawford. 

October 


Term. 


(Absent  Cabell,  P.  and  Brooke,  J.) 
December  9th. 

1.  The  act,  I  Rev.  Code,  ch.  128,  §  65,  p.  505,  in  relation  to  a 
scire  facias  to  revive  a  judgment,  is  not  repealed  by  the  act  of 
29th  March,  Supp.  Rev.  Code,  ch.  197,  J  2,  on  the  same  subject* 

2.  Upon  a  scire  facias  to  revive  a  judgment,  neither  a  dedaration 
or  a  rule  to  plead  is  necessary.  And  if  the  writ  is  made  return- 
able to  the  rules,  and  the  defendant  makes  default,  there  should 
be  an  award  of  execution,  which,  if  not  set  aside  at  the  next 
term,  becomes  a  final  judgment  as  of  the  last  day  of  the  term. 

At  the  May  term  for  1837  of  the  Circuit  court  of 
Henrico  county,  James  Crawford  recovered  a  judgment, 
in  an  action  oi  detinue  against  William  Williamson,  for 
two  slaves,  each  valued  at  700  dollars,  and  also  for 
100  dollars  damages  for  detention  of  the  slaves,  and  his 

*Act  of  1819.  **0n  writs  of  scire  facias  for  the  renewal  of 
judgments,  no  judgment  shall  be  rendered  on  the  return  of  two 
nihUsy  unless  the  defendant  resides  in  the  county,  or  unless  he  be 
absent  from  the  Commonwealth,  and  have  no  known  attorney 
therein.  But  such  scire  facias  may  be  directed  to  the  sheriff  of 
any  county  of  the  Commonwealth,  wherein  the  defendant  or  his 
attorney  shall  reside  or  be  found,  which  being  returned  served,  the 
Court  may  proceed  to  judgment  thereupon,  as  if  the  defendant  bad 
resided  in  the  county." 

Act  of  1831.  "That  all  writs  of  scire  facias  which  shall  iasoe 
to  revive  either  a  pending  suit,  or  a  judgment  or  decree  in  any  of 
the  Courts  of  this  Commonwealth,  where  it  shall  appear  by  affida- 
vit of  the  plaintiff  or  other  person,  filed  with  the  clerk,  that  the 
defendant  is  out  of  the'  Commonwealth,  may  be  served  on  the  de- 
fendant's agent  or  attorney  in  fact,  if  any  he  have  within  the  Com- 
monwealth, or  if  he  have  no  such  agent  or  attorney  known,  by 
publication  for  four  weeks  successively  previous  to  the  return  day 
of  such  Court,  in  some  newspaper  published  in  this  Common- 
wealth.*' 
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costs.    No  proceedings  seems  to  have  been  taken  upon     1850. 
this  jodgment  until  March  1843,  when  the  plaintiff   xerm/ 


Boed  out  a  scire  facias  to  revive  it,  returnable  ^^he-— 

April  rules.     On  this  writ  the  sheriff  returned  that  the      son 
defendant  did  not  reside  in  his  county,  nor  was  found  (;ijawfoj^ 
in  his  bailiwick ;  but  as  he  was  informed  he  was  absent 
from  the  Commonwealth,  and  had  no  known  attorney 
therein. 

At  the  April  rules  the  plaintiff  sued  out  an  alias 
writ  of  scire  facias  against  the  defendant,  returnable  to 
the  May  rules ;  and  upon  this  writ  the  sheriff  made  the 
Bame  return  as  on  the  first. 

At  the  May  rules,  the  alias  writ  having  been  re- 
turned, the  clerk  entered  up  a  judgment  by  default 
against  the  defendant,  according  to  the  writ :  and  at  the 
next  term  of  the  Court,  which  commenced  in  the  same 
month,  this  oflice  judgment  was  confirmed,  and  there 
was  a  judgment  as  of  the  last  day  of  the  term,  against 
the  defendant,  for  the  two  slaves  or  their  alternative 
value,  with  the  damages  and  costs  of  the  original  ac- 
tion, and  also  the  costs  of  this  proceeding.  To  this 
judgment,  Williamson  obtained  a  supersedeas  from  this 
Court. 

The  case  was  elaborately  argued  here  by  Patton  and 
Cooke^  for  the  appellant,  and  A.  Johnston  and  Cabell^ 
for  the  appellee.  The  questions  discussed  were,  first, 
whether  the  act  of  29th  of  March  1831,  Supp.  Rev. 
Code  258,  in  relation  to  proceedings  upon  a  scire  facias 
to  revive  a  judgment  or  decree,  repealed  the  act  of  1819, 
1  Rev.  Code,  ch.  128,  §  65,  p.  505,  on  the  same  sub- 
ject; and  second,  whether,  when  the  scire  facias  w^ 
returned  to  the  rules,  the  defendant  was  entitled  to  a 
rule  to  plead. 

Baldwin,  J.  delivered  the  opinion  of  the  Court. 
The  practice  of  the  English  courts,  in  relation  to 
writs  of  scire  facias  for  the  renewal  of  judgments,  as 
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1850.     well  as  other  matters  of  practice,  came  to  us  on  the 

Term/  settlement  of  the  country,  and  has  prevailed  here,  so 

— — : far  as  adapted  to  the  organization  of  our  courts,  and 

William-  .,  ,        .  ,  ,      .  ,     .  ^      ,  . 

son      compatible  with  our  own  legislation.     By  that  practice, 

Qj^^'^^j^  execution  was  awarded  on  the  return  of  two  nihils^ 
and  it  was  recognized  by  our  act  of  1792,  (1  Rev.  Code, 
ch.  128,  §  65,  p.  505,)  but  was  restricted  by  that  act  to 
cases  where  the  defendant  resided  in  the  county,  or 
where  he  was  absent  from  the  Commonwealth,  and  had 
no  known  attorney  therein.  By  the  act  of  1831,  (Sapp. 
Rev.  Code,  p.  258,)  upon  the  affidavit  therein  prescribed 
being  made  and  filed,  service  of  the  scire  facias  was 
authorized,  where  the  defendant  was  out  of  the  Com- 
monwealth, upon  his  agent  or  attorney  in  fact,  or  by 
publication  in  some  newspaper  as  therein  provided  for. 
But  this  last  mentioned  act  is  permissive  only,  and  in 
no  wise  abolishes  the  previously  existing  practice.  The 
purpose  of  the  writ  of  scire  facias  is  to  give  notice  to 
the  defendant  of  an  application  for  award  of  execution, 
which  cannot  be  had  without  an  order  to  that  effect, 
where  execution  had  not  been  sued  out  upon  the  judg- 
ment within  a  year  and  a  day  :  and  the  order  is  made 
in  Court,  or  at  the  rules,  upon  due  return  of  the  process, 
unless  good  cause  can  be  shewn  to  the  contrary:  and  it 
is  not  a  proceeding  which  requires  a  declaration  or  a 
rule  to  plead.  The  default  of  the  defendant  in  not  ap- 
pearing to  shew  cause,  is  a  sufficient  foundation  for 
award  of  execution,  which  if  made  at  the  rules,  and 
not  set  aside  at  the  next  succeeding  term,  becomes  a 
final  judgment  of  the  last  day  of  the  term.  The  pro- 
visions of  the  6th  section  of  ch.  170  of  the  New  Code, 
are  not  applicable  to  the  present  case,  which  occurred 
before  the  same  took  effect. 

It  seems,  therefore,  to  the  Court,  that  there  is  no  er- 
ror in  the  judgment  of  the  Circuit  court :  and  it  is  con- 
sidered that  the  same  be  affirmed,  with  costs  to  the  de- 
fendant in  error. 
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SOMERVILLE   V.  WiMBISH.  1850. 

October 


(Absent  Cabell,  P.  and  Brooke,  J.) 
December  9th. 

1.  The  Code,  ch.  51,  ?  I,  p.  660,  provides  that  an  appellate  Court 
shall  take  judicial  notice  of  private  or  local  acts,  that  appear  to 
have  been  relied  on  in  the  Court  below.  The  judicial  notice  to  be 
taken  of  such  a  law,  is  the  same  that  is  to  be  given  to  laws  of  a 
general  or  public  nature,  and  has  reference  to  the  hearing  of  the 
cause  in  the  appellate  forum,  whether  decided  in  the  Courts  be- 
low, before  or  after  the  commencement  of  the  revised  statute. 

2.  A  ferry  franchise  in  Virginia  is  the  creature  of  the  statute  law  ; 
and  the  rights  of  the  owner  of  the  franchise  are  to  be  measured 
by  the  statute. 

3.  Though  a  ferry  has  been  established  for  any  length  of  time  across 
a  river,  it  is  competent  for  the  Legislature  to  establish  another 
ferry  from  the  opi)osite  side  of  the  river,  to  pass  along  the  same 
line  used  by  the  first :  and  this  is  no  invasion  of  the  franchise  of 
the  owner  of  the  first  ferry. 

4.  The  establishment  of  such  a  ferry  confers  upon  the  owner  no  ti- 
tle to  any  portion  of  the  soil  on  the  other  side  of  the  stream,  and 
no  easement  there,  beyond  the  incidental  delegation  of  such  as 
has  been  theretofore,  or  may  thereafter  be,  acquired  by  the  public 
as  a  highway. 

6.  Qustre :  If  in  such  a  case,  the  ferry  franchise  will  carry  with  it 
the  privilege  of  using  any  public  roads  on  the  opposite  land,  for 
the  porpoee  of  landing  or  taking  in  passengers. 

6.  The  order  of  the  County  court  directing  the  justices  to  be  sum- 
moned to  consider  of  the  verdict  of  the  jury,  in  ferry  cases,  may 
be  executed  by  leaving  a  notice  in  the  mode  directed  in  the  gene- 
ral law  in  relation  to  notices. 

7.  A  person  who  signed  a  memorial  to  the  Legislature  for  the  estab- 
lishment of  a  ferry  is  not  thereby  rendered  incompetent  to  act  on 
the  jury. 

In  1762,  a  public  ferry  across  the  Roanoke  river,  was 
established  from  the  lands  of  William  Harwood  in  the 
then  county  of  Lunenburg,  to  the  lands  of  William 
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1850.  Royster  in  the  same  county.  This  ferry  was  subse- 
ip^^'*  quently  the  property  of  David  Ross;  and  at  present 
belongs  to  James  Somerville.     It  has  been  keep  up  for 


viiie  many  years,  except  perhaps  for  a  short  period,  between 
Wimiaish  "^^^^  ^"^  1804,  whilst  it  was  in  the  hands  of  Ross.  It 
is  located  on  the  north  side  of  the  river  on  the  lands  of 
Somerville,  through  whose  lands  a  road  runs  to  the 
ferry  landing;  and  it  passes  to  the  land  formerly  be- 
longing to  Royster,  at  the  town  of  Clarksville,  in  the 
county  of  Mecklenburg. 

There  seems  also  to  have  been  a  ferry  as  early  as 
1770,  from  the  lands  of  William  Royster,  on  the  south 
side  of  the  Roanoke  river,  to  the  landing  which  is  now 
Somerville's  on  the  north  side  of  the  river.  This  ferry 
seems  to  have  been  kept  up,  except  for  a  time  when 
Clarke  Royster  lost  his  ferryman,  until  about  1825,  when 
it  was  rented  by  Somerville,  and  permitted  to  go  down. 
He  continued  to  rent  Royster's  landing  until  1847, 
when  Clarke  Rovster  died. 

In  December  1847,  William  Tovvnes,  the  executor  of 
Clarke  Royster,  sold,  and  in  July  1848  conveyed,  to 
John  and  Lewis  W.  Wimbish,  the  lot  of  land  described 
in  the  deed  as  "lying  on  the  south  bank  of  Roanoke* 
river,  adjoining  the  town  of  Clarksville,"  "and  con- 
taining between  one  and  two  acres,  on  which  is  located 
the  ferry  landing  known  as  Somerville's  ferry."  And 
in  March  1848,  the  General  Assembly  of  Virginia,  upon 
the  petition  of  the  Wimbishs  and  of  a  large  number  of 
the  citizens  of  Mecklenburg,  passed  an  act  entitled, 
"an  act  to  revive  the  ferry  at  Clarksville, in  the  county 
of  Mecklenburg,  formerly  known  as  Royster's  ferry 
across  Roanoke  river."  This  act  authorized  the  Wim- 
bishs, upon  giving  twenty  days  notice  at  the  door  of 
the  courthouse,  and  also  giving  reasonable  notice  in 
writing,  to  the  owners  of  all  lands  which  would  be  af- 
fected by  the  establishment  of  said  ferry,  to  apply  to 
the  County  court  of  Mecklenburg,  which  was  directed 
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to  have  a  jury  empaDneled  to  enquire  and  report  who-    1850. 
ther  public  convenience  would  result  from  the  establish-    xenn/ 
raent  of  the  ferry ;  and  upon  their  report,  as  well  as- 


any  other  evidence  which  might  be  offered,  the  Court  ville 
was  authorized  to  establish  it.  And  the  act  further  pro-  ^yimbish 
vided,  that  all  the  acting  magistrates  of  the  county 
should  bq  summoned  to  consider  of  the  verdict  of  the 
jury  and  the  application;  and  if  a  majority  of  the  jus- 
tices, being  duly  summoned,  should  fail  to  attend,  the 
Court  then  present,  or  any  subsequent  Court,  should 
have  power  to  act  on  the  application.  This  act  was 
not  copied  into  the  record ;  nor  does  it  appear  to  have 
been  made  a  part  thereof,  unless  by  reference  to  it  in 
the  first  order  of  the  Court. 

At  the  June  term  1848,  of  the  County  court  of 
Mecklenburg,  an  order  was  made,  which  said,  on  mo- 
tion of  John  and  Lewis  W.  Wimbish,  who  desire  to 
establish  a  ferry  in  this  county  across  Roanoke  river, 
from  their  lands  on  the  south  side  of  said  river,  in  the 
town  of  Clarksville,  to  the  lands  of  James  Somerville, 
on  the  north  side  of  the  said  river.  And  it  appearing 
to  the  satisfaction  of  the  Court,  that  the  said  John  and 
Lewis  W.  Wimbish  have  complied  with  the  provisions 
of  .the  act  of  the  General  Assembly  entitled,  "  an  act  to 
revive  the  ferry  at  Clarksville,  in  the  county  of  Meck- 
lenburg, formerly  known  as  Royster's  ferry,  across  Roa- 
noke river,"  passed  March  23,  1848,  and  given  notice 
to  James  Somerville,  and  posted  notice,  &c.  The  or- 
der then  proceeded  to  direct  the  sheriff  to  empannel  a 
jury  for  the  purposes  directed  in  the  act,  and  also,  to  di- 
rect the  sheriff  to  summon  all  of  the  acting  justices  to 
attend  at  the  next  term  of  the  Court,  to  consider  of  the 
verdict  of  the  jury,  and  of  the  application  to  establish 
the  said  ferry.  The  notice  to  Somerville,  described  the 
route  of  the  ferry,  as  going  from  their  landing  on  the 
Roanoke  river,  at  Clarksburg,  formerly  known  as  Roys- 
ter's  landing,  to  the  opposite  side  of  the  river,  at  So- 
merville's  landing  or  ferry. 
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1850.         The  sheriff  proceeded  to   empannel  the  jury,  and 
^^^  they  rendered  their  verdict,that  in  their  opinion  public 
convenience  would  result   from  the   establishment  of 


ville     the  ferry;  and  this  verdict  was  returned  by  the  sheriff 

Wimbiflh  ^^  ^^^  ^^'^  UiTm  of  the  Court.     All  the  justices  of  the 

county  not  having  been  summoned  to  this  term  of  the 

Court,  another  order  was  made  directing  them  to  be 

summoned  to  the  next  term. 

On  the  return  of  the  summons  of  the  justices, 
James  Somerville  made  himself  a  party  defendant  to 
the  motion,  and  opposed  the  application  for  the  ferry; 
and  the  case  having  been  continued  until  the  October 
term  of  the  Court,  came  on  then  to  be  tried,  when 
Somerville  moved  to  quash  the  verdict  of  the  jury  in 
the  case,  on  the  ground  that  the  Wimbishs  in  their 
application  to  the  Court,  did  not  set  out  that  a  public 
road  had  been  established  through  their  lands,  or  any 
other  lands  to  the  place  where  the  said  ferry  was 
sought  to  be  established.  But  the  Court  overruled  the 
motion,  and  Somerville  excepted. 

Somerville  further  moved  to  quash  the  proceedings 
in  the  cause,  on  the  ground  that  all  the  acting  justices 
of  the  county  had  not  been  summoned  to  consider  of 
the  verdict.  The  ground  of  this  objection  was  that  as 
to  two  of  the  justices,  the  return  of  the  sheriff  was 
that  copies  of  the  summons  had  been  left  for  them; 
and  the  proof  by  the  sheriff*  was  that  copies  were 
left  at  their  respective  places  of  abode  more  than 
ten  days  before  the  Court  to  which  the  summons  was 
returnable,  they  being  from  home,  and  the  sheriff  not 
being  able  to  find  them.  The  Court  overruled  this 
motion,  and  Somerville  again  excepted. 

Somerville  further  moved  the  Court  to  quash  the 
verdict,  on  the  ground  that  the  two  of  the  jurors  had 
signed  the  petition  which  had  been  presented  to  the 
General  Assembly  for  the  establishment  of  the  ferry 
then  applied  for  by  the  Wimbishes.     But  the  Court  re- 
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fused  to  quash  the  verdict,  and  Somerville  again  ex-    1850. 
^r.^4^^A  October 

cepted.  Term. 

Upon  hearing  the  evidence  the  Court  established  the  — 

ferry;  and  upon  this  judgment  Somerville  appealed  to     ville 
the  Circuit  court  of  Mecklenburg.  Wimiaiah 

At  the  October  term  of  the  Circuit  court  the  cause 
came  on  to  be  heard,  when  a  large  mass  of  testimony 
was  taken  as  to  the  mode  in  which  Somerville's  ferry 
had  been  kept:  and  upon  the  question  whether  the 
public  convenience  would  be  promoted  by  the  estab- 
lishment of  the  ferry  asked  for  by  John  and  Lewis  W. 
Wiinbish.  On  this  point  the  Court  below  and  this 
Court  concurred  in  the  opinion  that  the  establishment 
of  the  ferry  would  promote  the  convenience  of  the 
public :  And  at  the  May  term,  1850,  the  Circuit  court 
affirmed  the  judgment  of  the  County  court.  Where- 
upon Somerville  applied  to  this  Court  for  a  stipersedeaSj 
which  was  awarded. 

StanaM  and  Macfarland,  for  the  appellant. 

1  Hen.  St.  156,  shews  that  the  ferry  from  the  lands 
of  Eoss  to  that  of  Royster  was  then  established. 
There  has  been  some  effort  to  prove  that  there  was  a 
ferry  from  the  land  of  Royster  to  that  of  Ross ;  but 
the  proof  of 'the  existence  of  such  a  ferry  is  very 
meagre ;  and  it  is  certain  that  if  Royster  ever  did  use 
such  a  ferry  he  had  no  authority  for  it :  No  statute  or 
any  other  act  by  any  power  authorized  to  grant  it  can 
be  produced ;  and  if  it  was  used  it  must  be  presumed 
to  have  been  used  in  subordination  to  the  rights  ot  the 
owners  of  Ross's  ferry.  But  further,  it  appears  that 
the  ferry  ceased  to  be  used  in  the  lifetime  of  William 
Royster,  and  by  the  act  2  Rev.  Code,  ch.  237,  §  23, 
p.  260,  even  a  legally  established  ferry  under  the  cir- 
cumstances proved  in  this  ease,  would  have  been  dis- 
continued.    That  act  fixes  two  years  as  a  discontinu- 

VoL.  VII. — 14 
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1850.     ance  ;  and  this  is  a  provision  much  older  than  the  act 
^Te*^!'  of  1819. 

— Here  then  is  a  case  in  which  the  appellant  is  the 

ville      owner  of  the  only  legally  established  ferry  at  the  place, 

V^imbish  ^^^  ^^  which  there  has  been  no  other  ferry  there  for 
many  years :  and  the  question  is,  what  are  the  rights  of 
a  ferry  owner  by  the  common  law ;  and  what  were  his 
rights  under  our  statutes  when  this  new  ferry  was  es- 
tablished ?  In  considering  this  question,  we  shall  treat 
the  act  of  1848  as  a  public  act,  or  as  a  private  act 
which  has  been  given  in  evidence  on  the  hearing  of 
the  cause. 

What  then,  under  these  circumstances,  were  the 
rights  of  Somerville  ?  He  was  entitled  to  a  ferry  fran- 
chise. And  this  franchise  was  not  limited  to  the  mere 
right  of  transporting  passengers  and  freight  across  the 
river ;  but  it  was  exclusive  within  such  reasonable  lim- 
its as  would  protect  him  from  ruinous  competition. 
Charles  river  bridge  v.  Warren  bridge j  11  Peters'  R 
420,  620;  Huzzy  v.  Meld,  2  Cromp.  Mees.-A  Ros. 
432.  In  the  first  of  these  cases  these  principles  of  the 
common  law  in  relation  to  ferries  are  recognized  in 
their  full  extent  by  Judges  Stori/,  Thompsoriy  and 
McLean.  The  majority  of  the  Couii;  did  not  contro- 
vert the  doctrines  of  the  dissenting  Judges  as  to  the 
common  law ;  but  held  that  the  Charles  river  bridge 
had  not  acquired  any  ferry  rights ;  and  if  the  Charles 
river  bridge  had  acquired  the  rights,  the  act  establishing 
the  second  ferry,  though  it  took  it  away  vested  rights, 
did  not  impair  the  obligation  of  contracts ;  and  there- 
fore the  Supreme  court  of  the  United  States  had  no 
jurisdiction  to  decide  upon  it. 

In  Virginia,  then,  a  party  owning  a  ferry  has  the. 
common  law  rights  appertaining  thereto,  except  so  far 
as  they  are  modified  by  our  statutes.     The  two  acts  2 
Rev.   Code,  p.  241  and  261,  are  the  only  general  sta- 
tutes on  the  subject :  And  the  act  of  1840,  Sess.  Acts 
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1839-40,  is  the  only  other  act  which  it  is  necessary  to     1850. 
notice.     This  act  prohibits  a  ferry  within  a  mile  of  an    Term.^ 


established  ferry.     These  statutes  certainly  do  not  im-  -:; 

pair  the  common  law  nghts  of  the  ferry  owner ;  but     ville 
confirm  and  protect  them  against  the  establishment  by  ^rj^^j^jg^^ 
the  County  court  of  another  ferry  within  the  prescribed 
distance,  even  with  compensation  to  the  owner  of  the 
existing  ferry. 

It  may  be  said  that  our  legislation  recognizes  the 
right  to  establish  ferries  opposite  to  existing  ferries.  It 
is  true  that  there  was  such  a  provision  in  the  act  of 
1792 ;  but  there  was  no  such  provision  in  the  act  of 
1819;  and  the  act  of  1840  so  far  from  giving  to  the 
County  court  the  authority  to  establish  such  a  ferry, 
expressly  prohibits  it. 

There  is  nothing  then  in  our  legislation  to  impair  the 
common  law  rights  ot  the  ferry  owner.  And  if  we 
are  correct  in  this  conclusion,  it  follows  as  a  conse- 
quence, thafrif  it  was  the  intent  of  the  act  of  1848  to 
withdraw  from  the  owner  of  this  ferry  the  rights  he 
had  80  long  held  under  the  common  and  statute  law; 
and  to  authorize  these  appellees  to  appropriate  his  pro- 
perty without  compensation,  then  it  was  unconstitu- 
tional. This,  however,  was  not  the  intent  of  the  act 
of  1848,  as  is  obvious  from  the  language  and  provi- 
sions of  the  statute.  The  language  is  permissive,  not 
imperative,  and  all  parties  interested  are  to  have  notice 
of  the  application,  obviously  to  enable  the  owners  of 
the  land  in  question  to  shew  to  what  extent  the  value 
of  their  lands  will  be  affected  by  the  establishment  of 
the  ferry,  and  to  obtain  compensation  for  the  injury. 
No  compensation  however  has  been  given  to  Somer- 
ville;  and  the  case  must  therefore  turn  upon  the  ques- 
tion whether  the  rights  conferred  upon  the  appellees  by 
the  judgment  of  the  Court  below,  does  so  injure  Som- 
erville  as  to  entitle  him  to  compensation  therefor. 
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1850.         The  judgment  of  the  Court  below  gives  ia  the  most 
Term/  geii^i^^l  and  comprehensive  terms  a  ferry  from  the  land- 


ing of  the  Wimbishs  to  the  lands  of  Somerville;  and 
viiie     under  this  order  the  Wimbishs  are  entitled  to  land  any- 
Wimbish  '^^^^^^  ^^  ^^^  lands  of  Somervnlle.     If  it  be  said  that 
this  was  not  intended  by  the  Court,  we  can  only  say 
that  their  rights  are  only  to  be  ascertained  by  the  judg- 
ment itself.     It  may  be  that  they  asked  for  the  ferry 
to  a  certain  point  and  that  the  Court  has  given  them 
more  than  they  asked  for ;  but  they  have  not  had  the 
judgment  corrected,  and  must  therefore  be  considered 
to  have  accepted  all  that  is  given  by  it.     The  judg- 
ment then  must  be  regarded  as  establishing  a  ferry  to 
any  or  every  point  on  the  lands  of  Somerville ;  and  the 
question  is  whether  such  a  judgment  can  be  sustained. 
A  ferry  right  includes  the  right  to  pass  from  the  boat 
to  the  land.     If  this  right  to  land  from  the  boat  is  not 
included  in  the  ferrj'  right,  a  ferry  must  be  rather  a 
means  of  diversion  or  exercise  than  of  expediting  the 
public  travel.     If  the  ferry  right  is  merely  aquatic  and 
stops  with  the  water,  it  may  be  used  to  disappoint  the 
hopes  and  expectations  of  the  traveller.     Looking  to 
the  origin  of  the  term  we  will  find  that  a  ferry  takes  its 
definition  from  the  land,  not  from  the  water :  and  so, 
that  is  not  a  ferry  at  all  which  does  not  subserve  the 
purposes  of  travel.     Our  idea  of  a  ferry  is  the  legisla- 
lative  idea ;  and  that  is,  that  a  ferry  includes  the  right  to 
land.     The   statute  imposes  a  penalty  on  the   ferry 
keeper  for  not  setting  over  any  person  applying.     3  St 
at  large,  X.  S.,  p.  302,  ch.  25,  §  7.     Then  most  incon- 
testibly  the  ferry  included  the  right  to  set  over,  to  carry 
across  the  stream  from  land  to  land.     And  this  is  the 
idea  of  a  ferry  in  Patrick  v.  JRiiffners,  2  Rob.  R.  209; 
Charles  riva^  bridge  v.  Warren  bridge,  1  Pick.  R.  344. 

The  privilege  of  lauding  is  so  necessary  to  the  idea 
of  a  ferry,  that  it  was  at  one  time  thought  that  the 
owner  of  a  ferry  must  own  the  land  on  both  sides  of 
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the  river.     It  is  true  this  was  an  error ;  but  it  does  in-     1850. 

elude  the  idea  of  some  ownership  in  the  soil  or  license  ^^^^ 

to  use  it  from  the  owner.     This  is  the  doctrine  of 

Patrick  v.  Ruffners,  2  Rob.  R.  209.  ^viur 

We  beff  leave  to  call  the  attention  of  the  Court  to ,,,.  \. , 
f  .  Wimbish 

the  fact  that  whatever  IS  necessary  to  the  convenient 

use  of  the  ferry  passes  by  the  grant  of  the  ferry.     In 

Orenshaio  v.  The  Slate  river  Co.,  6  Rand.  245,  Judge 

Green  says  :  The  conferring  a  right  to  build  a  mill 

gives  the  right  to  build  a  dam  if  necessary.     The  right 

to  fish  carries  the  right  to  enter  on  the  land.     The 

right  to  carry  water  across  land  carries  with  it  the  right 

to  enter  upon  and  dig  the  necessary  canal. 

If  we  are  right  in  our  views  as  to  the  extent  of  a 
ferry  franchise,  then  by  the  judgment  of  the  Court  in 
this  case,  the  Wimbishs  have  acquired  a  right  of  do- 
miuion  over  the  land  of  Somerville  which  authorizes 
them  to  repel  him  if  he  attempts  to  keep  them  off  his 
property  :  A^<i  if  this  be  so,  then  clearly  the  judgment 
is  erroneous.  If  the  judgment  of  the  Court  gives  the 
appellees  the  right  to  go  upon  the  lands  of  Somerville, 
however  small  the  injury  may  be  in  fact,  he  is  entitled 
to  the  protection  of  the  Court.  Xor  was  it  necessary 
to  shew  to  the  Court  below  the  amount  of  injury  he 
would  sustain.  We  take  it,  the  presumption  is  that  an 
entry  on  the  land  of  another  is  an  injury,  and  he  is  not 
bound  to  prove  the  injury  or  its  extent;  but  the  party 
claiming  to  go  upon  it  must  shew  there  is  no  injury. 
The  right  to  go  upon  the  land  of  another  implies  inju- 
ry; and  it  implies  a  francliise  in  the  lands.  The  sta- 
tute too  makes  the  same  implication.  It  gives  to  any 
person,  though  not  a  party  to  the  proceedings,  the  right 
to  appeal  from  a  judgment  establishing  a  ferry ;  and  it 
is  only  necessary  to  suggest  injury. 

It  may  be  said  that  the  judgment  will  not  prevent 
an  action  for  damages  by  Somerville  if  he  sustains  in- 
jury by  the  establishment  of  the  ferry.     This  argument 
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1850.     was  advanced  in  Crenshaw  v.   The  Slate  river  Co,,  6 
Term/  tland.  245,  but  it  was  scouted  by  the  Court ;  and  it 


V. 

Wimbish 


was  held  that  compensation  must  be  made  eo  instanti 
ville  that  property  is  taken  for  public  use.  And  this  was 
affirmed  in  Perry  v.  Wilsoriy  7  Mass.  R.  395 ;  Skcens 
V.  Middlesex  canal,  12  Id.  468;  Vanhorne^s  leasee  v. 
Dorrance,  2  Dall.  R.  304;  Gardner  v.  Trustees  of 
Newburgh,  2  John.  Ch.  R.  166. 

It  may  be  said  that  as  there  was  formerly  a  ferry  at 
the  same  place,  it  is  to  be  presumed  that  the  right  to 
land  on  Somerville's  land  had  been  acquired  at  that 
time ;  and  that  this  ferry  has  been  revived,  and  is  enti- 
tled to  the  same  right. 

Our  controversy  is  not  with  Royster,  but  with  the 
Wimbishs.  They  are  not  the  successors  of  Royster, 
nor  has  his  ferry  been  transferred  to  them.  And  they 
did  not  go  into  the  County  court  to  establish  Royster's 
ferry.  All  the  Wimbishs  did  was  to  buy  a  slip  of 
ground  from  which  Royster's  ferry  started.  The  only 
circumstance  which  indicates  the  title  of  Wimbish  to 
Royster's  ferry  is  the  title  of  the  act  of  1848,  which  is 
an  act  to  revive  Royster's  ferry.  But  the  Legislature 
had  no  right  to  revive  Royster's  ferry  for  the  benefit  of 
Wimbish.  And  the  fact  that  the  Roysters  may  apply 
to  have  their  ferry  revived  for  themselves  is  another 
objection  to  the  proceeding  in  favor  of  Wimbish.  If, 
then,  the  Wimbishs  had  not  the  rights  of  the  Roysters, 
it  cannot  aid  the  argument  in  their  favour  that  the 
Roysters  have  their  rights. 

But  let  us  suppose  that  the'Legislature  had  the  right 
to  revive  Royster's  ferry,  and  transfer  it  to  John  and 
Lewis  W.  Wimbish.  This  is  not  what  has  been  done 
by  the  County  court.  The  Royster  ferry  went  to  the 
road  on  the  north  side  of  the  river.  The  ferry  of  the 
Wimbishs  is  to  go  to  the  lands  of  Somerville.  Though 
Royster  was  restricted  to  a  landing  at  the  road,  no  one 
can  doubt  that  the  Wimbishs  may  land  anywhere  on 


Digitized  by  VjOOQIC 


COURT   OF   APPEALS   OF   VIRGINIA.  215 

the  lands  of  Somerville  if  this  iuds^ment  is  affirmed.     1850. 
Then  it  cannot  be  said  that  this  is  a  revival  of  Roys-    xeim'^ 
ten's  ferry  which  was  restricted  to  a  landing  at  a  par-  ■ 


ticular  spot,  when  this  ferry  is  not  thus  limited.  ville 

"We  will. now  proceed  to  enquire  whether  the  ^i^- wimbish 
bishs  can  sustain  their  claim  if  it  is  confined  to  the 
road  on  the  land  of  Somerville.  It  would  seem  to  be 
useless  to  consider  this  question  unless  it  appears  that 
this  road  has  been  legally  established.  Of  that  fact 
there  is  no  evidence  in  this  record.  For  aught  that 
appears,  the  public  may  have  been  permitted  to  use  the 
road  for  the  benefit  of  the  ferry;  and  it  may  have  been 
opened  cotemporaneously  with  the  establishment  of  the 
ferry  by  the  owner  of  the  ferry.  All  we  know  on  the 
subject  is,  that  there  has  been  a  road  in  existence  for  a 
number  of  years;  but  whether  it  was  opened  by  the 
owner  of  the  ferry,  or  was  legally  established,  does  not 
appear.  Can  this  court  say  then  how  it  was  establish- 
ed? The  burden  of  proof  is  upon  the  Wimbishs. 
They  claim  to  enter  upon  Somerville's  land,  and  they 
must  shew  their  right  to  do  so.  Somerville  may  stand 
upon  the  defensive.  It  is  certainly  possible  that  the 
predecessors  of  Somerville  opened  the  road  to  increase 
the  profits  of  the  ferry.  The  Wimbishs  claim  that  it 
shall  now  be  used  to  destroy  the  ferry.  Must  they  not, 
then,  shew  the  grounds  of  their  claim  ?  If  they  claim 
by  prescription,  it  is  incumbent  upon  them  to  shew 
that  the  prescription  originated  not  in  the  consent,  but 
against  the  consent  of  Somerville's  predecessors;  and 
the  Court  below  should  have  required  the  Wimbishs 
to  shew  that  the  road  originated  in  a  manner  which 
entitles  them  to  use  it. 

But  if  this  is  a  public  road,  the  Wimbishs  are  not 
entitled  to  use  it  for  their  landing.  For  this,  we  have 
the  authority  of  one  of  the  Judges  of  this  Court;  Allen^ 
J.  in  Patrick  v.  Buffners,  2  Rob.  R.  209.  The  act  for 
establishing  landings  has  no  relation  to  this  question. 
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1850.     That  relates  to  landings  on  navigable  streams,  to  carry 
^^^^  produce  there  to  be  carried  down  the  river. 


— The  road,  though  wide  enough  for  a  road,  may  not 

ville     te  wide  enough  for  a  ferry  landing.     Then  are  they  to 

Wimbiflh  ^^  restricted  to  the  ground  taken  up  by  the  road? 
When  they  get  there,  they  may  find  the  boat  of  Somer- 
ville  filling  up  the  road.  Can  they  not  then  go  above 
or  below  the  road  ?  They  are  subjected  to  a  penalty  if 
they  do  not  set  over  whatever  is  oftered  to  them  in 
reasonable  time.  Can  they  not  do  what  they  are  pun- 
ishable for  not  doing  ?  If  they  are  sued  for  not  setting 
over  as  required,  could  they  defend  themselves  by  al- 
leging a  deficiency  of  landing  privileges  under  this 
order?  We  have  already  shewn  that,  by  the  grant,  all 
that  is  necessary  to  the  convenient  use  of  the  grant 
passes ;  and,  therefore,  if  more  ground  than  is  covered 
by  the  road  is  necessary,  it  passes  by  the  grant  of  the 
ferry. 

In  establishing  a  road  a  jury  is  required  to  ascertain 
the  damages.  There  may  be  damages  when  the  road 
may  be  used  as  a  landing,  which  would  not  exist  if  it 
is  only  to  be  used  as  a  road.  It  may  be  said  this  is  a 
small  injury.  But  it  involves  the  right  to  use  the  soil ; 
and  however  small  the  injury,  the  party  subjected  to  it 
is  entitled  to  compensation.  It  was,  therefore,  the  duty 
of  the  County  court  to  have  directed  an  enquiry  whe- 
ther the  use  of  the  public  road  as  a  landing  would  not 
enhance  the  damages  of  the  owners  of  the  land.  It  is 
true  that  the  Legislature  has  established  many  ferries 
by  its  own  action;  but  we  must  presume  that  the  pro- 
per enquiries  were  made  through  its  committees.  Or 
it  may  be  that  the  Legislature  acted  on  the  idea,  at  one 
time  existing,  that  the  banks  of  rivers  were  in  the  pub- 
lic. But  that  idea  has  been  long  since  exploded ;  and 
now  it  is  clear  that  there  is  not  a  foot  of  ground  on 
rivers  or  bays  which  may  be  tiiken  for  public  uses  with- 
out compensation;  and,  therefore  an  enquiry  of  dama- 
ges was  necessary. 


Digitized  by  VjOOQIC 


COURT   OF   APPEALS    OF   VIRGINIA.  217 

A  public  road  is  for  the  use  of  the  public  generally ;     1850. 
one  and  all  have  the  same  rights  and  interest  in  it.    But    xerau'^ 


when  you  confer  on  a  ferry  owner  a  right  to  use  it,  you 

give  hinr  a  right  and  interest  which  is  exclusively  and    "^ville 

peculiar.     And  thus  a  person  who  has  contributed  ^o^j^^j^j^ 

more  than  others  for  the  establishment  qf  the  road  is  to 

have  a  peculiar  right  in  it.     Are  you  to  take  the  land  of 

one  subjected  to  a  public  road,  and  confer  it  on  another, 

and  thus  give  him  a  peculiar  property  in  it  ? 

But  not  only  is  Somerville's  rights  of  property  in- 
vaded by  this  order,  but  his  franchise  is  invaded  ;  and 
if  the  judgment  is  sustained,  it  will  be  ruined.  It  is 
unnecessary  to  enquire  into  the  extent  of  the  franchise 
on  either  side ;  whether  it  extends  to  half  a  mile,  or 
more  or  less,  though,  at  common  law,  it  clearly  extend- 
ed on  each  side.  If  limited  in  extent,  it  is  nevertheless 
property,  entitled  to  be  held  as  sacred  and  inviolate  as 
any  other  property.  A  franchise  is  property,  and  the 
title  to  it  is  as  sacred  as  that  to  any  other  property. 
Has  the  public  a  right  to  divide  the  property  of  Somer- 
ville,  and  say  that  another  shall  share  with  him  the 
right  to  carry  at  this  place?  The  case  of  2he  Charles 
river  bridge  v.  The  Warren  bridge^  1  Pick.  R.  344,  and 
the  same  case  in  11  Peters'  R.  420,  shews  clearly  that 
the  public  has  no  such  right. 

We  say,  then,  that  the  establishment  of  the  ferry  of 
the  Wimbishs  was  a  plain  violation  of  Somerville's 
rights,  and  of  necessity,  injurious  to  him.  These  rights 
have  been  acquired  under  the  law,  and  are  vested  in 
him  by  statute.  It  may  be  said  these  statutes  may  be 
repealed,  and  that  is  true ;  but  the  repeal  of  a  statute 
does  not  annihilate  the  rights  which  have  been  acquired 
under  it.  Crenshaw  v.  Slate  river  co,,  6  Rand.  209; 
Tuckakoe  Canal  Co.  v.  Tuckahoe  Railroad  Co,,  11 
Leigh  42. 

The  act  of  1848  recites  that  the  Wimbishs  own  the 
land  on  the  south  side  of  the  river.     This  is  no  proof 


Digitized  by  VjOOQIC 


218  COURT   OF   APPEALS   OF  VIRGINIA. 

1850.     of  that  fact.    There  is  in  the  record  the  deed  of  Townee, 
Term7  ^^®  ex'or  of  Royster;  and  the  testimony  shews  that 


— Royster  owned  land  there ;  but  is  his  title  vested  in  the 

viiie     Wimbishs  ?     This  depends  upon  another  question,  and 

Winabish  ^^^^  ^®'  whether  Royster  made  a  will  which  authorized 
Townes  to  sell  ?  This  the  Wimbishs  must  shew,  and 
they  have  failed  to  do  it.  And,  on  this  ground,  there 
is  error  in  the  judgment,  Henry  v.  Underwood^  1  Da- 
na's R.  247. 

There  are  other  formal  errors  for  which  the  proceed- 
ings should  have  been  quashed.  1.  The  petition 
does  not  set  out  that  the  Wimbishs  owned  land,  and 
that  there  was  a  road  through  it.  2d.  All  the  justices 
were  not  legally  summoned.  3d.  The  inquest  is  de- 
fective, because  it  does  not  state  what  route  the  Wim- 
bishs proposed  to  use,  or  the  jury  estimated. 

Robinson  and  Patton^  for  the  appellees. 

The  statute  by  which  the  ferry  now  owned  by  Som- 
erville  was  originally  established,  provided  in  terms 
that,  "where  a  ferry  is  by  this  act  appointed  on  one 
side  of  a  river,  and  none  on  the  other  side  answerable 
thereto,  it  shall  be  lawful  for  the  respective  County 
courts  to  appoint  an  opposite  ferry."  7  Hen.  St.  p.  558. 
Accordingly  we  find  that  certainly  as  early  as  1770, 
Royster's  ferry  was  in  existence ;  and  with  the  excep- 
tion of  a  short  interval  when  his  ferryman  was  killed, 
the  ferry  continued  to  be  in  existence  until  1826,  when 
it  was  rented  by  Somerville,  who  continued  to  rent  it 
until  Clarke  Royster's  death  in  1847,  and  permitted  itto 
go  down  in  his  hands.  It  was  therefore  no  further  nor 
otherwise  discontinued,  than  was  Ross's  ferry,  which 
was  not  used  at  one  period  for  several  years;  and  if  the 
act  2  Rev.  Code,  ch.  237,  §  23,  p.  260,  discontined  the 
ferry  of  Royster,  it  equally  discontinued  the  ferry  of 
Ross.  But  the  mere  fact  of  not  using  a  privilege, 
or  of  violating  a  charter,  does  not  produce  a  forfei- 
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ture.    The  forfeiture  must  be  enforced  by  the  public     1850. 
by  some  legal  proceeding.     The  law  is  too  well  settled    xermu' 


on  this  point  to  be  argued.     We  insist  then  that  the 
Wimbishs  had  a  right  to  set  up  a  ferry  from  the  Roys-     ville 
ter  ferry  landing  without  any  authority  from  the  Legis-  ^^^^(,^31^ 
lature  or  the  Court. 

We  shall  not  stop  to  make  an  argument  to  prove  that 
the  act  of  1848  is  a  public  act,  of  which  the  Court  is 
bound  to  take  notice.  Such  we  must  consider  it,  whe- 
ther we  look  to  the  objects  or  subject  or  provisions  of 
the  law ;  and  so  we  will  treat  it.  The  act  was  intend- 
ed to  release  to  the  appellees  the  Commonwealth's  right 
to  enforce  the  forfeiture.  There  was  also  another  ob- 
ject. The  act  of  1840  had  forbid  the  County  court  to 
establish  a  ferry  within  a  mile  of  another  ferry  :  And 
as  this  ferry  had  not  been  used  for  some  time,  the  appel- 
lees have  preferred  to  avoid  the  penalties  of  that  act  by 
asking  the  Legislature  for  authority  to  establish  the  fer- 
ry. And  the  act  of  1848  only  removed  a  restriction 
upon  the  general  power  of  the  County  court. 

The  counsel  for  the  appellants,  in  order  to  sustain 
their  claim  as  to  the  extent  of  their  franchise,  are 
obliged  to  insist  that  a  new  ferry  cannot  be  set  up  to 
the  prejudice  of  an  old  one,  notwithstanding  the  new 
ferry  be  authorized  by  the  king's  license.  On  this 
point,  we  refer  to  Tapp  v.  French^  4  T.  R.  666,  as 
recognized  in  Huzzy  v.  Fields  cited  by  the  counsel 
for  the  appellant.  The  case  of  Huzzy  v.  Field  sus- 
tains no  such  position.  This  case  is  cited  in  11  Pe- 
ters' R.  420;  and  it  goes  no  further  than  to  recog- 
nize the  doctrine  that  if  a  new  ferry  be  set  up  with- 
out the  king's  license,  to  the  prejudice  of  an  old  one, 
an  action  will  lie:  And  it  also  recognizes  the  doc- 
trine that  a  new  ferry  may  be  set  up  with  the  king's 
license,  though  it  does  injure  an  old  one.  It  was  not 
deemed  necessary  by  the  majority  of  the  Court  in  the 
casein  11  Peters  to  go  into  this  subject;  but  it  was 
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1850.  gone  into  in  the  case  of  Day  v.  Stetson^  8  Greenl.  R. 
Teim*^  365.  And  in  the  ease  of  the  Tuckahoe  Canal  Co.  v. 
The   Tuckahoe  Railroad  Co,^  11  Leigh  42,  it  was  held 


viUe     that  the  Legislature  had  full  power  and  authority  to  au- 
Wimbiflh  ^^^^^^^  ^  second  road  between  the  same  points  to  carry 
the  same  tonnage  and  travel. 

In  Virginia  a  ferry  is  a  privilege  derived  under  a  sta- 
tute, and  it  exists  to  the  extent  authorized  by  the  sta- 
tute, and  no  further.  Derived  not  from  the  com- 
mon law,  but  the  statute,  the  rights  and  remedies 
of  the  ferry  owner  are  to  be  ascertained,  not  from 
the  common  law,  but  the  statute.  Almy  v.  Har- 
ris^ 5  John.  R.  175 ;  Johmon  v.  Hitchcock^  15  John. 
R.  185;  Trent  v.  Cartersville  Bridge  Co,^  11  Leigh 
521.  We  are  then  to  look  to  the  statute,  and  that 
alone,  to  ascertain  the  nature  and  extent  of  the  grant 
to  Somerville  and  to  those  under  whom  he  claims. 
Is  it  a  grant  precluding  the  Legislature,  or  a  Court  act- 
ing under  its  authority,  from  granting  another  ferry  at 
any  other  point  on  the  same  river  ?  Surely  not.  Is  it 
a  grant  precluding  the  Legislature,  or  a  Court  acting 
under  its  authority,  from  authorizing  a  ferry  from  the 
opposite  side  of  the  same  river  ?  We  submit  not.  The 
argument  on  the  other  side  is  wholly  incompatible 
with  the  entire  legislation  of  Virginia  on  the  subject 
of  ferries. 

The  establishment  of  ferries  in  Virginia  has  been 
very  uniformly  from  one  bank  to  the  other;  the  stat- 
utes shewing  on  their  face,  that  the  right  remained  in 
.  the  Legislature  or  the  County  court  to  establish  another 
ferry  from  the  opposite  bank  of  the  same  river.  Look 
to  the  general  act  of  1648,  which  was  in  force  when 
the  ferries  in  question  were  originally  established.  6 
Hen.  Stat,  p.  20,  §11.  So  7  Id.,  p.  403,  §4,  and  p. 
588,  §1;  8  Id.  p.  45,  §3,  p.  370,  §1,  p.  555,  §2; 
9  Id.  p.  238.     These  references  might  be  multiplied. 
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So  far  from  the  statutes  establishing  ferries,  giving    1850. 
any  exclusive  right  of  ferriage  from  each  side  of  the    xenn.' 
river,  there  was  a  doubt  even  whether  it  was  lawful  to  • 


make  such  a  grant  until  the  act  of  1769.     8  Hen.  Stat,     ville 
p.  371,  §  6.     That  is  now  the  general  policy,  but  it  is^jj^^^j^j^ 
at  times  departed  from ;  as  has  been  done  in  relation  to 
the  Kanawha  river.   Where,  then,  is  the  foundation  for 
the  idea,  that  there  is  any  such  exclusive  right  as  is 
coQterided  for  on  the  other  side. 

It  is  argued,  that  by  the  judgment  in  this  case,  we 
have  taken  the  land  of  Somerville  without  compensa- 
tion. We  admit  that  the  right  to  a  ferry,  does  not  au- 
thorize the  use  of  the  land  of  any  other  person ;  but 
we  do  not  admit  that  it  appears  in  this  record,  we  have 
taken  the  land  of  Somerville.  If  there  is  a  public  road 
on  the  north  side  of  the  river,  the  ferryman  may  take 
passengers  to  it.  Every  one  may  pass  along  the  road 
to  the  edge  of  the  river ;  and  the  ferry  is  only  a  con- 
tinuation of  the  public  road. 

If,  indeed,  the  Wimbishs  cannot  find  a  public  land- 
ing, they  will  be  obliged  to  get  one  in  the  legal  mode. 
But  here  we  are  discussing  a  ferry  right;  "and  when  this 
question  is  settled,  then  the  other  question  may  come 
up,  whether  the  Wimbishs  have  a  landing ;  or  if  it  is 
necessary  to  get  a  landing,  how  compensation  is  to  be 
made.  The  law  provides  for  condemning  a  public 
landing ;  and  we  apprehend  that  when  it  is  condemned, 
it  is  for  all  the  purposes  for  which  a  public  landing  may 
be  used. 

There  is  not  in  this  record,  an  intimation  that  Somer- 
ville's  rights,  as  owner  of  land,  or  a  landing  was  in- 
volved ill  the  cause.'  The  proposition  of  the  other  side 
is,  that  the  effect  of  the  grant  of  the  ferry  right,  in- 
vests the  Wimbishs  with  the  right  to  use  the  landing  of 
Somerville,  though  it  has  not,  or  shall  not  be  granted. 
If  the  consequence  of  the  grant  of  this  ferry  right  is 
proprw  vigore,  to  entitle  the  Wimbishs  to  use  the  land- 
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1850.  ing  of  Somerville,  then  clearly  it  is  an  invasion  of  his 
Term/  right.  But  there  is  no  claim  even,  in  this  record,  of 
■  Soraerville,  that  his  right  to  his  landing  would  be  inva- 


Somer- 
ville    ded;  and  no  proof  that  it  would  be  injured.     All  that 

W^V  h  ^^^  proofs  do  shew,  is,  that  Somerville's  land  lies  oa 
the  north  side  of  the  river;  and  that  the  road  runs  to 
his  landing.  When  such  an  objection  as  this  is  made, 
it  should  be  made  on  the  record,  and  it  should  be  sus- 
tained by  proof.  Here,  there  is  iteither.  There  is 
proof  of  a  landing;  but  no  proof  that  it  was  a  private 
landing.  There  is  an  established  road ;  but  no  proof 
that  it  was  only  a  road  to  Somerville's  landing.  Was 
it  condemned  only  to  get  to  his  landing,  or  for  all  the 
purposes  for  which  the  public  may  use  a  public  road? 
Was  it  intended  for  the  accommodation  of  Royster's  ferry 
rather  than  Ross's  ?  We  know  that  no  ferry  is  estab- 
lished except  where  there  is  a  public  road.  Royster's 
ferry  has  been  established  for  more  than  a  century;  and 
has  been  used  and  kept  'up,  and  recognized  by  Somer- 
ville himself,  as  late  as  1826. 

Conceding,  then,  that  as  a  general  proposition,  the 
right  to  the  ferry  does  not  give  the  right  to  use  the 
landing  or  road  on  the  opposite  side  of  the  river,  is  it 
not  too  late  now,  to  say  that  the  landing  was  not  con- 
demned and  paid  for,  for  this  purpose,  as  well  as  others; 
especially  as  no  question  was  made  on  this  point  until 
the  case  came  to  this  Court.  Would  the  Wimbishs  be 
allowed  to  controvert  Somerville's  right  to  use  their 
landing  through  which  the  public  road  runs?  And 
would  not  the'  mo'^e  than  thirty  or  fifty  years  use  by 
each  of  the  landing  of  the  other,  conclude  both  of 
them  from  claiming  some  reserved  right  in  their  land- 
ings inconsistent  with  their  use  of  them  as  they  had 
been  thus  long  enjoyed. 

The  proofs  show  that  Somerville  recognized  the  right 
of  Royster  to  use  his  landing  just  as  he  had  a  right  to 
use  Royster's  landing,  down  to  1826,  when  he  having 
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posseflsion  of  it  as  the  tenant  ot  Royster,  sunk  both     1850. 
ferries  in  his  own;  and  we  are  now  gravely  told  that    xerm.*^ 


the  ferry  right  of  Royster  is  lost  as  against  Somervillc 
by  this  discontinuance.     There  was  in  fact,  no  discon-     ville 
tinuance  as  to  Somerville.     As  to  the  public,  it  ^^s^y.^^^j^, 
never  enforced,  and  has  been,  in  fact,  released  by  the 
act  of  1848.     And  we,  therefore,  say  that  Somerville 
cannot,  at  this  day,  under  the  circumstances  of  this 
case,  insist  that  he  is  entitled  to  the  constitutional  pro- ' 
taction  that  his  private  property  shall  not  be  taken  for 
public  use  without  just  compensation. 

We  have  thought,  and  think,  that  whatever  may  be 
the  rights  of  a  party  as  owner  of  the  soil,  those  rights 
cannot  be  determined  in  a  proceeding  for. the  establish- 
ment of  a  ferry.  What  is  a  ferry  right  ?  It  is  a  right 
to  carry  passengers  over  the  water,  not  to  put  them  on 
shore.  They  have  a  right,  when  a  party  comes  to  the 
water,  to  take  him  in  their  boat  and  carry  him  over  the 
water.  That  is  the  ferry  right.  We  ffrant  this  would 
be  of  no  value,  unless  the  owner  of^the  ferry  either 
owned  the  soil  or  had  a  right  to  use  it,  so  as  that  peo- 
ple might  get  to  and  from  his  boat.  Our  law  does  not 
permit  the  County  court  to  grant  the  ferry  right  except 
where  the  grantee  owns  the  land  on  one  or  both  sides 
of  the  river,  and  there  is  a  road  leading  to  it ;  but  the 
Legislature  might  grant  such  a  ferry  right,  if  the  cir- 
cnmstances  made  it  advisible.  Of  course,  a  grant  of  a 
ferry  would  not  be  made,  except  with  reference  to  the 
public  convenience;  and,  therefore,  there  must  gene- 
rally be  a  public  road  to  and  from  the  fferry. 

None  of  our  ferry  acts  provide  for  the  condemnation 
of  the  landing  or  road.  Then  are  all  these  acts  un- 
constitutional and  void;  the  act  establishing  the  ferry 
owned  by  Somerville  with  the  rest  ?  The  Legislature 
has  always  recognized  the  right  of  the  owner  of  the 
land  on  one  side  of  a  river  to  have  a  ferry.  It  must, 
therefore,  be  intended  that  he  would  obtain  the  right  to 
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1850.     use  the  land  on  the  other  side;  or  that  he  was  entitled 
Term/  ^^  ^^^  *^^  ^^^^  down  to  the  river.     Can  there  be  any 

— difterence,  so  far  as  the  rights  of  the  owner  of  the  road 

ville     are  concerned,  between  the  use  of  the  road  by  a  car- 

Wimbish  ^'^^S^  fording  the  river,  or  where  it  goes  into  a  ferry 
boat  from  the  road. 

It  has  been  universally  acquiesced  in  in  Virginia,  that 
where  there  was  a  public  road,  a  ferry  might  be  used  in 
connexion  with  the  road,  so  as  to  carry  over  the  persons 
travelling  on  the  road.  What  is  a  public  road  but  a 
road  for  the  public  to  travel  on;  and  what  is  a  ferry  but 
a  road.  Affirm  this  judgment,  and  the  Wimbishs  carry 
a  wagon  over  in  their  boat ;  if  the  otherside  are  right, 
Somerville  may  say  the  wagon  shall  not  land ;  that  the 
road  was  only  condemned  to  be  used  with  his  ferry; 
and  then  this  judgment  does  not  affijct  his  rights. 

What,  then,  are  the  rights  of  the  public  in  respect  to 
a  road  condemned  for  the  use  of  the  public  ?  We  have 
supposed  there  could  be  no  doubt,  that  when  a  road 
was  condemed  for  a  public  road,  the  public  had  a  right 
to  use  it  for  the  purposes  of  travel  and  transportation, 
through  its  whole  extent.  Whateverjmight  be  the  ori- 
ginal object  in  establishing  the  road,  whether  to  accom- 
modate one  ferry,  or  two  ferries,  or  whether  both  fer- 
ries went  down,  and  the  road  was  only  used  to  get  to  a 
landing  on  the  river,  for  the  purpose  of  transporting  on 
the  river,  whatever  the  object  originally,  we  had  sup- 
posed there  could  be  no  doubt  about  the  right  of  the 
public  to  use  the  road  until  it  was  discontinued  in  some 
legal  mode.  But  we  find  great  conflict  of  judicial  opi- 
nion on  the  question,  and  one  of  the  Court  has  referred 
us  to  Patrick  v.  Ruffners,  2  Rob.  E.  209.  That  case 
in  fact,  raised  no  enquiry  as  to  the  extent  of  the  ferry 
rights ;  but  the  whole  question  was,  whether,  as  the 
landings  did  not  belong  to  the  ferry  owner,  an  obstruc- 
tion to  the  landing  was  a  special  injury  to  him  as  the 
owner  of  the  ferry,  for  which  he  could  sustain  an  ac- 
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tion.  The  case  has  no  bearing  upon  or  relation  to  the  1850. 
question  we  are  considering.  So  far  as  the  questions  xerm. 
before  us  were  incidentally  considered  in  that  case,  ■ 


Judge  Sianard  concurred  with  Judge  Baldwin,  There  villa 
is  in  the  opinions  of  the  Judges  an  apparent  conflict  on  wimbiah 
these  questions;  and  the  cases  there  cited,  were  some- 
what in  conflict ;  but  there  is  not  one  of  the  cases 
which  impairs  our  ground,  that  the  right  of  the  ferry  is 
good,  and  that  the  want  of  the  right  to  use  the  landing 
does  not  aflfect  the  right  to  the  ferry.  The  question 
obviously  did  not  arise  in  the  case  of  Chambers  v. 
Furey^  1  Yates'  E.  167,  and  what  is  said  there  is 
wholly  extrajudicial.  The  case  of  Cooper  v.  Smithy 
9  Serg.  &  Rawle  26,  is  an  authority  for  our  proposi- 
tion, that  the  ferry  right  is  distinct  from  the  right  to 
the  landing ;  and  that  the  landing  was  to  be  acquired 
by  another  proceeding.  And  we  have  the  decision  in 
the  case  of  Peter  v.  Kendal,  6  Barn.  &  Cress.  703,  cited 
by  Judge  Baldwin  in  Patrick  v.  Raffners. 

All  we  can  say  then,  is,  that  it  is  a  question  not  set- 
tled by  decisions ;  but  must  be  decided  upon  principle. 
We  cannot  say  more  upon  it  than  we  have  said. 

As  to  the  formal  objections  stated  to  the  proceedings, 
the  first  is  answered  by  the  act  of  1848,  authorizing 
the  Wimbishs  to  make  the  application.  The  second  is 
answered  by  the  act  2  Eev.  Code,  ch.'  238,  §  12,  p.  263. 
And  the  third  is  unfounded  in  fact. 

Baldwin,  J.  delivered  the  opinion  of  the  court. 

The  proceedings  in  this  case  are  founded  upon  the 
act  of  the  28d  of  March  1848,  Sess.  Acts  1848-9,  p. 
240,  eh.  223 ;  as  appears  from  the  order  made  on  the 
application  of  the  appellees  to  the  County  court  and 
other  parts  of  the  record.  That  act  must  have  been 
inspected  by  the  Court,  or  relied  on  and  conceded ;  as 
it  is  referred  to  by  its  title  in  said  order,  which  states 
that  the  applicants  had  complied  with  its  provisions  re- 

VoL.  VII. — 15 
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1850.     quiring  the  notice  thereby  prescribed.     The  existence 
Term.^  of  the  act  was  in  no  wise  controverted  in  any  part  of 


the  proceedings,  either  in  the  County  or  the  Circuit 
ville  court,  nor  any  objection  taken  to  its  due  authentication. 
Wimbiflh  ^^  ^PP^^^s  upon  the  printed  statute  book,  published  by 
Legislative  authority,  which  was  doubtless  the  reason 
why  it  was  not  spread  at  large  upon  the  record,  as  it 
might  have  been  from  the  printed  statute  book,  that  be- 
ing legitimate  proof  of  the  statute.  And  now,  by  the 
New  Code,  p.  660,  ch.  51,  §  1,  it  is  provided  that  an 
appellate  Court  shall  take  judicial  notice  of  private  or 
local  acts  that  appear  to  have  been  relied  on  in  the 
Court  below.  In  this  case,  the  act  was  not  only  relied 
upon,  but  made  the  foundation  of  the  whole  proceed- 
ings, and  its  inadvertence  omission  from  the  bills  of  ex- 
ception stating  the  evidence,  is  therefore  immaterial. 
The  judicial  notice  we  are  to  take  of  it,  is  the  same 
with  that  which  we  give  to  laws  of  a  general  and  pub- 
lic nature,  and  has  reference  to  the  hearing  of  the  cause 
in  the  appellate  forum,  whether  decided  in  the  Courts 
below  before  or  after  the  commencement  of  the  revised 
statute.  And  this  renders  it  unnecessary  to  consider 
whether  the  act  in  question  is  to  be  regarded  as  a  pub- 
lic or  private  act,  and  dispenses  with  any  formal  amend- 
ment of  the  record. 

The  purpose  of  the  act  was  to  establish  a  ferry  upon 
the  lands  of  John  and  Lewis  W.  Wimbish,  on  the 
south  side  of  the  Roanoke  river,  in  the  town  of  Clarks- 
ville,  to  the  lands  of  James  Somerville,  on  the  north 
side  of  the  river,  provided  the  public  interest  required 
it,  and  that  matter  was  referred  to  the  decision  of  the 
County  court,  which  was  directed  to  proceed  upon  the 
application  of  the  Wimbishs,  to  cause  a  jury  to  be 
empanneled  to  view  the  place  proposed,  and  to  say  whe- 
ther, in  their  opinion,  public  convenience  would  result 
from  the  establishment  of  the  ferry ;  and,  upon  such 
opinion,  and  any  other  evidence  that  should  be  offered, 
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the  court  was  authorized  to  establish  the  ferry,  aud  fix     1850. 
the  rates  for  passing  the  sarae.  TermT 


Xo  one  doubts  that  it  is  within  the  legitimate  pro- 

vince  of  legislation  to  establish  highways,  whether  by  ville 
land  or  water,  or  ferries  or  bridges  across  water  courses,  ^vij^f^jgi^ 
for  the  convenience  and  use  of  the  public ;  and  that 
there  is  no  limitation  of  this  power,  other  than  the  re- 
gard due  to  the  rights  of  private  property,  which  can- 
not be  invaded  or  taken  from  the  owner  without  just 
compensation.  Such  eminent  domain  may  be  exercised 
by  the  legislative  department,  either  directly  or  through 
the  instrumentality  of  judicial,  or  other  tribunals,  or 
agents;  and  the  expenses  of  construction,  reparation 
and  other  charges,  may  be  defrayed  out  of  the  public 
treasury,  or  by  means  of  franchises,  granted  to  compa- 
nies or  individuals,  or  attached  when  appropriate,  to  the 
ownership  or  use  of  the  soil. 

The  power  of  the  Legislature  to  establish  particular 
ferries  by  direct  and  special  enactments  has  been  freely 
exercised,  from  an  early  period  of  our  colonial  history, 
down  to  the  present  time;  and  our  statute  book  is  full 
of  such  laws.  This  eminent  authority  never  has  been, 
and  never  could  have  been,  surrendered  by  the  delega- 
tion of  it  to  any  extent,  whether  limited  or  unlimited, 
to  judicial  or  other  tribunals;  and  has  continued  to  be 
exercised,  notwithstanding  the  power  given  by  the  act  of 
1705,  (3  Hen.  St.  475,)  and  of  1792,l;i  St.  L.,  K  S.  p. 
152,)  to  the  County  courts,  in  general  terms,  to  appoint 
such  ferries,  over  rivers  and  creeks,  in  their  respective 
counties,  as  should  be  deemed  convenient  and  neces- 
sary, and  the  act  of  1806,  (3  Id.  p.  301,)  and  the  revised 
act  of  1819,  (2  Rev.  Code,  p.  261,  267,)  prescribing 
the  limits  and  providing  for  the  exercise  of  their  juris- 
diction on  that  subject. 

The  last  mentioned  act  is  a  general  law  providing  for 
the  establishment  of  ferries,  on  the  application  of  the 
owner  of  land  on  both  sides,  or  one  side  only,  of  any 
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1850.     water  course,  through  which  a  public  road  passes.   The 
Tenn/  Ownership  of  the  land,  and  the  existence  of  the  public 


— road  are,  under  this  general  law,  essential  to  the  juris- 

ville     diction  of  the  Court.     The  degree  or  evidence  of  ow- 

\Vuni)ish  "^^^'^^P  required  by  it,  we  need  not  consider  here.  In 
the  present  case,  the  application  is  not  founded  upon 
it,  but  upon  the  special  act  of  the  23d  of  March  1848, 
passed  upon  the  representation,  "  to  the  General  Assem- 
bly that  the  establishment  of  a  ferry  from  the  lands  of 
John  and  Lewis  W.  Wirabish,-on  the  south  side  of 
Roanoke  river,  in  the  town  of  Clarksville,  in  the 
county  of  Mecklenburg,  to  the  lands  of  James  Som- 
erville  on  the  north  side  of  the  said  river,  would  very 
much  promote  the  convenience  of  the  people  and  facili- 
tate their  intercourse ;  "  and  its  provisions  are  full  and 
complete  for  that  object,  without  reference  to  or  deri- 
ving any  aid  from  the  general  law  above  mentioned. 

This  special  act  designates  the  place  where,  and  the 
persons  on  whose  application,  the  ferry  should  be  es- 
tablished ;  and  the  designation  is  satisfied  by  the  pos- 
session and  enjoyment  of  the  Wimbishs,  under  a  bona 
fide  and  undisputed  claim  of  title.  It  could  not  have 
been  in  the  contemplation  of  the  Legislature  to  submit 
to  the  jury  or  the  Court  the  question,  whether  my 
flaw  could  be  found  in  the  title  of  the  appellant,  which 
by  possibility  might  at  some  future  day  give  rise  to  an 
adverse  claim  to  the  property.  The  Legislature  doubtless 
proceeded  upon  the  assumption  and  belief  of  the  fact, 
that  the  Wimbishs  were  the  owners  of  the  land  which 
they  held  and  claimed  and  enjoyed,  and  to  which  no 
one  else  asserted  a  title ;  and  there  was  no  necessity  for 
any  further  enquiry  upon  that  subject.  The  public 
interest  could  be  in  no  wise  affected  by  a  recovery  of 
the  land  from  them  thereafter  upon  a  paramount  claim 
of  title,  nor  could  the  establishment  of  the  ferry  in  any 
degree  redound  to  the  prejudice  of  the  future  claimant. 
It  could  not  affect  his  title  to  the  subject,  inasmuch  as 
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he  would  not  be  bound  by  a  collateral  adjudication  of    1850. 
a  collateral  question,  in  which  moreover  he  might  not    xerm^^ 


know  at  the  time  that  he  had  any  interest.  The  no- 
tice  required  by  the  act,  to  the  owners  of  all  lands  v\\\e 
which  would  be  affected  by  the  establishment  of  the  ^fj^bigij 
ferry,  did  not  embrace  the  case  of  persons  who  had  no 
existing  ownership  or  even  claim  to  the  locus  in  quo  ; 
bat  had  reference  to  other  lands,  and  was  properly 
applicable  to  the  appellant  Somerville,  whose  land  on 
the  opposite  shore  w^as  the  seat  of  a  conflicting  ferry. 

We  need  not  therefore  consider  w^hether  there  is  any 
defect  in  the  derivation  by  the  appellees  of  their  title. 
The  merits  of  the  case  turn  upon  diiFerent  questions, 
one  bearing  upon  the  public  interests,  and  the  other 
upon  the  individual  rights  of  Somerville.  The  first  is 
simply  whether,  in  the  language  of  the  statute,  "  public 
convenience,  will  result  from  the  establishment  of  the 
ferry;"  the  affirmative  of  which  we  consider  abun- 
dantly proved  by  the  evidence  in  the  record,  which  we 
think  requires  no  comment.  The  second  has  a  double 
aspect,  one  looking  to  the  appellant's  right  of  property 
in  his  land,  the  other  to  his  right  of  property  in  his 
ferry. 

A  ferry  franchise  is  with  us  the  creature  of  our  sta- 
tute law :  and  the  instances  are  extremely  rare  of  a 
grant  of  it  to  individuals  personally.  By  the  course  of 
our  legislation  since  1748,  and  under  our  existing  laws, 
the  owner  of  the  ferry  seat  is  incidently  the  owner  of 
the  franchise.  In  establishing  a  ferry,  the  usual  from 
of  its  designation  is  from  the  lands  of  an  individual  on 
one  side  of  the  water  course,  to  the  lands  of  another 
or  the  same  individual  on  the  opposite  side;  and  the 
place  of  departure  is  always  regarded  as  the  seat  of  the 
ferry.  There  is  no  necessity  for  requiring  a  more  pre- 
cise description  of  the  ferry  ways  on  either  side ;  and 
it  would  be  extremely  inconvenient  to  do  so,  both  as 
regards  the  public  and  the  ferry  keeper;  for  that  would 
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1850.  render  an  exact  description  on  both  sides  by  metes  and 
Termu'^  bounds  indispensable,  and  make  every  departure  from 
them  unlawful,  however  immaterial,  and  whatever  the 


ville  urgency  of  the  occasion,  and  though  attended  with  no 
W  \'  h  ^'^^^^^'^  whatever  of  the  rights  of  others.  And  hence 
it  probably  is  that  no  provision  has  ever  been  made  in 
all  our  legislation  on  the  subject,  whether  general  or 
special,  for  the  condemnation  of  a  landing  on  the  oppo- 
site side  from  the  ferry  seat.  The  Commonwealth 
confers,  by  her  grant  of  the  franchise,  such  right  in 
regard  to  landing  on  the  opposite  shore  as  she  maj 
lawfully  impart,  and  no  more.  The  very  object  of  the 
grant  carries  with  it  whatever  privilege  the  public  then 
has,  or  may  thereafter  acquire,  to  the  use  of  a  highway 
there  for  that  purpose ;  and  if  the  grantee  claims  any 
thing  more,  he  must  shew  a  title  to  it  by  private  con- 
tract. It  is  not  to  be  supposed  for  a  moment  that  the 
Commonwealth  contemplates  by  the  creation  of  the 
franchise  what  is  beyond  her  power  to  grant,  the  inva- 
sion of  the  property  of  others  without  compensation. 
As  to  the  alleged  invasion  of  the  appellant's  right  of 
property  in  his  ferry,  we  need  not  enquire  how^  far  such 
a  franchise  is  protected  from  competition  by  the  doc- 
trines of  the  common  law.  The  question  here  is  how 
far  it  is  exclusive  under  the  provisions  of  our  statute 
law.  The  ferry  seat,  as  we  have  seen,  is  on  one  side 
of  the  water  course.  It  is  there  only  that  the  ferry 
keeper  is  bound  to  keep  his  boats  and  his  hands;  there 
are  no  such  obligations  in  regard  to  the  opposite  side : 
his  right  to  take  in  passengers  on  that  side  has  fre- 
quently been  questioned;  and  hence  the  often  repeated 
provision  in  our  legislation  authorizing  him  to  do  so. 
The  establishment  of  an  opposite  ferry  may  ofteu  be 
demanded  by  the  public  interest  and  convenience:  the 
power  has  been  repeatedly  exercised  by  direct  legisla- 
tion, and  often  conferred  upon  the  County  courts ;  and 
prior  to  the  revised  act  of  1792  (1  St.  L.,  N.  S.  152,) 
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their  general  jurisdiction  to  establish  ferries  embraced     1850. 
Bueh  only.     And  that  act,  by  which  the  appellant's    xenn/ 
ferry,  amongst  many  others,  was  established,  contains  ■ 


an  express  provision  that  wherever  there  was  no  ferry  ville 
corresponding  to  any  one  thereby  appointed,  it  should  ^j^Jjigi^ 
be  lawful  for  the  County  court  to  constitute  and  ap- 
point an  opposite  ferry  with  the  same  rates.  It  is  true 
that  by  the  act  of  1840,  (Sess.  Acts  1839-40,  ch.  79, 
§1,  p.  58,)  in  order  to  prevent  injurious  competition, 
the  Courts  are  prohibited  from  granting  leave  thereafter 
to  establish  a  ferry  over  any  water  course  within  one 
half  mile,  in  a  direct  line,  of  any  ferry  legally  estab- 
lished over  the  same  water  course :  But  if  that  prohi- 
bition embraces  opposite  ferries,  as  to  which  we  express 
no  opinion,  it  was  no  surrender  of  the  legislative  power 
thereafter  to  establish  such  opposite  ferries,  whether 
directly  or  through  the  agency  of  the  Courts. 

The  right  of  the  owner  of  the  opposite  ferry  to  par- 
ticipate in  the  use  of  the  ferry  w^ay  on  the  other  side 
of  the  stream,  depends  upon  the  correctness  of  the 
views  already  presented.  The  establishment  of  his 
ferry  confers  upon  him  no  title  to  any  portion  of  the 
soil  on  the  other  side,  and  no  easement  there  beyond 
the  incidental  delegation  of  such  as  has  been  thereto- 
fore, or  may  thereafter  be,  acquired  by  the  public  as  a 
highway,  or  derived  from  the  consent  or  contract  of 
the  owner  of  the  land,  or  those  under  whom  he  claims. 

We  are  of  opinion,  therefore,  that  the  establishment 
of  the  ferry  in  question  will  be  no  invasion  of  the 
appellant's  right  of  property  in  his  land,  nor  of  his 
right  of  property  in  his  ferry.  The  effect  of  it  will  be ' 
the  grant  of  a  franchise  as  incidental  to  the  apparent 
ownership  of  the  ferry  seat,  with  the  enjoyment  of 
tolls  and  other  appurtenant  privileges.  Such  franchise 
will  prevail  against  all  wrongdoers  who  may  invade  it 
in  any  respect.  But  it  cannot  prevail  in  favour  of  the 
apparent  owner  against  any  adverse  claimant  of  the 
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1850.     ferry  seat  who  shall  establish  a  paramount  title.    Nor 
Term.^  will  it  confer  any  right  to  use  the  opposite  land  of  the 


— appellant  for  a  ferry  way,  except  as  above  raentioued. 

ville     Whether  it  will  carry  with  it  the  privilege  of  using  any 

Wimbish  P^^'^^  roads  on  the  opposite  land,  for  the  purpose  of 
landing  or  taking  passengers,  &c.,  is  a  question  which 
we  deem  it  unnecessary  to  determine.  That  is  a  ques- 
tion which  does  not  properly  arise  in  this  controversy 
about  the  establishment  of  the  franchise,  though  it  may 
in  future  controversies  with  the  appellant,  or  others 
claiming  under  him,  in  regard  to  the  extent  of  the 
franchise  so  established. 

As  to  the  evidence  in  the  record  in  relation  to  the 
existence,  the  antiquity,  the  user  or  non-user,  the 
abandonment  by  the  owners,  the  recognition  by  the 
appellant,  or  the  acquisition  by  the  appellees,  of  Roy- 
ster's  ferry — whether  it  may  have  any  bearing  or  not 
upon  future  controversies — it  has  none  that  we  can 
perceive  upon  the  one  before  us,  unless  perhaps  it  may 
tend  to  throw  some  light  upon  the  question,  whether 
the  ferry  now  sought  to  be  established  will  be  of  con- 
venience to  the  public.  The  title,  it  is  true,  of  the  act 
of  1848,  upon  which  the  present  application  is  founded, 
is  "  to  revive  the  ferry  at  Clarksville,  in  the  county  of 
Mecklenburg,  formerly  known  as  Royster's  ferry,  across 
Roanoke  river;  "  but  that  title  is  inappropriate  to  the 
enacting  clauses,  which  look  to  the  establishment  de 
novo  of  a  ferry  upon  the  application  of  the  appellees. 

The  formal  objections  taken  in  the  argument  to  the 
proceedings  in  the  Cdurts  below,  we  think  not  well 
founded,  for  reasons  to  be  deduced  from  the  remarks 
already  made  upon  the  merits. 

The  Court  is  of  opinion,  that  there  is  no  error  in  the 
judgment  of  the  Circuit  court  affirming  that  of  the 
County  court;  and  it  is  considered  that  the  same  be 
affirmed,  with  costs  to  the  appellees.  ' 

Judgment  affirmed. 
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Hicftmonft^ 


M'Gruder  v.  Lyons.  1851. 

January 


(Absent  Cabell,  P.  and  Brooke j  P.) 

February  6th. 

The  act  in  the  Code  limiting  appeals  to  the  Court  of  appeals  to 
$200,  applies  to  cases  decided  before  the  act  went  into  effect, 
where  the  application  for  an  appeal  is  made  since. 

This  was  an  application  for  an  appeal  from  a  decree 
of  the  Circuit  court  of  Albemarle  county.  The  decree 
was  rendered  prior  to  the  Ist  of  July  1850,  when  the 
new  Code  went  into  operation ;  and  it  was  for  a  less 
8am  than  200  dollars. 

Allen,  J.  delivered  the  opinion  of  the  Court. 

.The  act  concerning  appeals  and  writs  of  error  and 
supersedeas,  Code  of  Virginia,  ch.  182,  §  3,  p.  683,  pro- 
vides that  no  petition  shall  be  presented  for  an  appeal 
from  or  writ  of  error  or  supersedeas  to  a  judgment  of 
a  County  or  Corporation  court,  when  it  is  rendered  on 
an  appeal  from  a  judgment  of  a  justice ;  nor  to  a  judg- 
ment, decree  or  order  of  any  other  Court,  where  the 
matter  in  controversy  is  merely  pecuniary,  and  not  of 
greater  amount  than  two  hundred  dollars,  exclusive  of 
costs.  The  words  are  general,  and  as  they  merely  ap- 
ply to  the  remedy,  they  extend  to  and  comprehend  all 
petitions  to  this  Court,  or  a  Judge  thereof  in  vacation, 
for  an  appeal,  writ  of  error  or  supersedeas,  whether  the 
judgment,  decree  or  order  was  prior  to  or  after  the  1st 
July  1850,  when  the  new  C^ode  took  eltect.  The  I8th 
8ec.,ch.  16,  p.  101,  and  2d  sec,  ch.  216,  p.  800,  of  the 
Code,  providing  that  the  repeal  of  previous  acts  should 
not  aftect  any  right  established,  accrued  or  accruing  be- 


Term. 
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1851.     fore  the  1st  July  1850 ;  or  any  prosecution,  suit  or  pro- 
Teim!^  ceeding  pending  on  that  day,  do  not  operate  so  as  to 
-j— —  save  to  the  party  a  remedy  by  way  of  appeal,  writ  of 
der      error  or  supersedeas^  to  this  Court,  allowed  by  previous 
j^  ^'       acts,  but  taken  away  by  the  law  now  in  force.    The 
Court  is  therefore  of  opinion,  that  this  Court  has  no 
jurisdiction  to  grant  an  appeal,  writ  of  error  or  super- 
sedeas to  a  judgment,  decree  or  order  rendered  or  made 
before  the  1st  July  1850,  where  the  matter  in  contro- 
versy is  merely  pecuniary,  and  not  of  greater  amount 
than  200  dollars,  exclusive  of  costs,  unless  the  petition 
had  been  presented  to  the  Court,  or  some  Judge  thereof 
in  vacation,  previous  to  that  day. 

Appeal  refused. 


Sfticfimoitft^ 


1851.  Sutton  v.  Sutton. 

January 


Term. 


(Absent  CaheU,  P.,  and  Brooke,  J.) 
February  17th. 

1.  A  mistake  in  respect  to  the  title  to  land,  is  no  ground  for  relief 
to  a  purchaser,  where  he  purchases  the  land  without  an  agree- 
ment, express  or  implied,  for  a  conveyance  with  warranty  of  the 
title. 

2.  A  trustee  to  sell,  selling  such  property,  and  such  title  only,  as  is 
vested  in  him,  according  to  the  terms  prescribed,  and  without 
warranty  or  fraud,  incurs  no  responsibility  to  the  purchaser. 

3.  The  object  of  the  trust  being  to  sell  for  what  the  property  will 
bring,  and  there  being  no  warranty  by  the  grantor  of  either  title 
or  quantity,  the  purchaser  is  not  entitled  to  relief  for  a  mistake 
in  the  estimated  quantity  of  land. 

By  deed  bearing  date  the  14th  of  December  1823, 
Richard  Hoomes   and  Hannah   his  wife  conveyed  to 
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Norborne  E.  Sutton  a  tract  of  land  in  the  county  of    1851. 
Caroline,  containing  one  hundred  and  thirty-two  acres,    xera?^ 

more  or  less,  in  trust,  to  be  sold,  first,  to  pay  oft  cer-  — 

tain  debts  therein  mentioned,  and  to  indemnify  Saniuel  v. 
Chiles  as  the  surety  of  Hoomes  in  certain  bonds ;  and  S"*^*^- 
then  to  pay  over  the  balance  of  the  purchase  money,  if 
any  should  remain,  to  Hannah  Hoomes,  in  considera- 
tion of  her  relinquishing  her  right  to  dower  in  the 
land.  The  deed  contained  no  warrantry  of  title ;  and 
though  signed  by  Hannah  Hoomes,  she  was  not  privily 
examined. 

The  trustee  seems  to  have  sold  the  land  at  public 
auction,  about  the  1st  of  January  1824,  when  John 
Sutton  became  the  purchaser  at  the  price  of  726  dol- 
lars, and  was  put  in  possession  ;  and  the  trustee  execu- 
ted to  him  a  transfer  endorsed  on  the  trust  deed,  in  the 
following  terms,  viz : 

"  I  assign,  transfer,  convey  and  deliver  all  that  right, 
title  and  interest  to  John  Sutton,  jr.,  which  was  con- 
veyed to  me  as  trustee,  by  Richard  Hoomes  and  Han- 
nah his  wife,  for  the  purposes  mentioned  in  the  within 
deed ;  which  land  was  purchased  by  the  said  John  Sut- 
ton, jr.  of  me  as  trustee  aforesaid,  on  the  15th  of  Janu- 
ary 1824,  and  duly  delivered  on  that  day. 

"  Norborne  E.  Sutton,  Trustee." 

In  September  1836,  John  Sutton,  jr.  filed  his  bill  in 
the  Circuit  court  of  Caroline  county,  in  which,  after 
stating  the  conveyance  by  Hoomes  and  wife,  and  the 
sale  by  the  trustee  to  him,  he  stated  that  eighty  acres 
of  the  land  so  purchased  by  him,  was  claimed  and 
held  by  a  certain  William  W.  Dickinson.  That  Rich- 
ard Hoomes  was  dead,  and  his  estate  insolvent.  That 
the  debts  secured  by  the  deed  were  discharged,  and 
that  there  was  a  considerable  proportion  of  the  pur- 
chase money  in  the  hands  of  the  trustee.  And  making 
the  trustee  Norborne  E.  Sutton,  and  Benjamin  Gate- 
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1861.     wood  and  Hannah  his  wife,  who  was  Hannah  Hoomes, 
TemT  ^°^  ^^^  administrator  and  heirs  of  Richard  Hooraes 

— deceased,  parties  defendants,  he  asked  that  the  trustee 

Sutton       .,,  .!/»  .  /», 

V.       might  be  restrained  irom  paying  over  any  part  of  the 

Sutton,  purchase  money  in  his  hands ;  and  that  he  might  be 

compelled  to  pay  to  the  complainant  so  much  thereof  as 

would  satisfy  him  for  the  land  which  he  had  lost ;  and 

for  general  relief. 

The  injunction  was  granted ;  and  none  of  the  par- 
ties having  answered,  the  Court  in  April  1841,  made  a 
decree  directing  the  commissioner  to  take  an  account  of 
the  purchase  money  paid  by  the  plaintiff  to  the  trus- 
tee; and  also  to  enquire  into  and  report  the  quautity 
and  relative  value  of  the  land  to  which  the  title  was 
defective  ;  and  the  nature  of  the  adverse  title  set  up  to 
it  by  Dickinson. 

Before  the  commissioner  made  his  report,  the  trustee 
filed  among  the  papers  in  the  cause,  his  answer  to  the 
bill,  in  which  he  says,  that  he  sold  only  such  title  as 
was  vested  in  him  by  the  deed  from  Richard  Hooraes 
and  wife  to  him.  That  he  did  not  know  whether  it 
was  a  life  estate  or  a  fee ;  and  that  he  never  heard  the 
least  complaint  until  long  after  the  whole  matter  had 
been  paid  and  settled  by  John  Sutton,  jr. 

The  commissioner  reported  that  for  thirty-seven 
acres  of  the  land,  Richard  Hoomes  held  but  a  life  es- 
tate, which  had  expired ;  though  it  did  not  appear  whe- 
ther the  life  estate  had  terminated  before  or  after  the 
conveyance  by  Hoomes  to  the  trustee.  These  thirty- 
seven  acres  he  estimated  at  202  dollars  62  cents.  And 
he  reported  that  the  trustee  had  in  his  hands,  308  dol- 
lars 6  cents  of  the  purchase  money,  which  he  had  held 
since  the  6th  day  of  June  1826. 

In  March  1844,  Mrs.  Gate  wood  filed  her  answer,  in 
which  she  said  she  had  never  relinquished  her  right  of 
dower  in  the  land ;  but  that  she  was  willing  to  unite  in 
the  conveyance  to  the  purchaser,  provided  the  trust  in 
her  favour  was  complied  with. 
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In  September  1844  the  cause  came  on  to  be  finally     1851. 
heard,  when  the  Court  made  a  decree  perpetuating  the    xemT 

injunction  as  to  the  sum  of  203  dollars  62  cents,  with  — 

interest  thereon  from  the  13th  of  January  1825,  and  ""  v. 
such  further  sum  as  would  be  equal  to  the  costs  expen-  S^**^^- 
ded  by  the  plaintiflT  in  this  suit,  and  dissolving  it  as  to 
the  residue;  without  prejudice  to  any  claims  which 
Gatewood  and  wife,  or  the  said  Hannah,  might  have 
against  the  trustee,  or  against  the  lands,  for  her  dower. 
And  the  decree  further  directed  the  trustee  Norborne 
E.  Sutton  to  pay  to  the  plaintiff  the  said  sum  of  203 
dollars  62  cents,  with  interest  as  aforesaid,  and  his 
costs,  out  of  the  proceeds  of  said  lands.  From  this  de- 
cree, Norborne  E.  Sutton  applied  to  this  Court  for  an 
appeal,  which  was  allowed. 

Patton  and  LyonSj  for  the  appellant,  insisted  that 
there  was  no  warranty  in  Hoomes'  deed,  and  therefore 
the  purchaser  could  have  no  relief  as  against  his  estate. 
And  further,  that  in  sales  by  a  trustee,  the  rule  caveat 
emptor  strictly  applies.  Petermans  v.  LaweSy  6  Leigh 
623;  Findley  v.  Hickmay\,  10  Id.  354;  Grantlaiid  v. 
Wight,  5  Munf.  295. 

Robinson^  for  the  appellee,  insisted  that  the  purcha- 
ser was  entitled  to  relief  on  the  ground  of  mistake. 
He  referred  to  2  Rob.  Pr.  32,  and  the  cases  there  cited ; 
Id.  192;  Ckinn  v.  Heale,  1  Munf.  63. 

Baldwin,  J.  delivered  the  opinion  of  the  Court. 

The  appellant  incurred  no  responsibility  to  the  ap- 
pellee by  his  sale  as  trustee,  under  the  deed  of  trust  in 
the  proceedings  mentioned,  of  the  land  thereby  con- 
veyed. Acting  as  trustee,  he  sold  at  public  auction, 
such  property  and  such  title  only  as  were  vested  in  him 
by  the  deed,  according  to  the  terms  therein  prescribed, 
without  any  warranty;  and  it  is  not  pretended  that  in 
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1851.  conducting  and  accomplishing  the  sale,  he  was  guilty 
fer^^  of  any  fraudulent  act  or  misrepresentation,  or  even  tell 
— — —  into  any  error  or  irregularity  whatever.  Nor  does  the 
V.  appellee  in  his  bill  seek  relief  against  him  upon  any 
Sutton.  Qtjjgp  ground  than  the  allegation,  that  a  part  of  the  pro- 
ceeds of  the  trust  sale  remain  in  his  hands,  and  ought 
to  be  subjected  to  the  equity  asserted  against  the  other 
defendants. 

The  equity  asserted  by  the  appellee  is  founded  upon 
an  alleged  deficiency  in  the  tract  of  land  conveyed  by 
the  trust  deed,  arising  out  of  an  alleged  defect  in  the 
title  of  Richard  Hoomes,  the  grantor  therein,  to  a  part 
of  the  land  embraced  within  the  boundaries  thereof. 
And  if  that  equity  can  be  established,  it  must  be  upon 
the  supposition  that  the  grantor  and  cestms  que  trust  in 
the  deed  are  to  be  affected  by  such  defect  'of  title. 

In  this  case  the  question  does  not  occur  whether  the 
purchaser  at  such  a  sale  by  the  trustee,  is  entitled  to 
the  benefit  of  a  clause  or  covenant  of  warranty  in  the 
conveyance  from  the  grantor  to  the  trustee.  Here 
there  is  no  clause  or  covenant  of  warranty  in  the  deed: 
And  if  the  purchaser  is  entitled  to  relief,  it  must  be 
upon  the  ground  of  a  mistake  in  regard  to  the  subject- 
matter  of  the  contract. 

We  need  not  consider  whether  there  may  not  be 
cases  of  mistake,  in  respect  to  the  identity  of  land  sold 
by  the  trustee  with  that  conveyed  by  the  grantor, 
which  would  be  proper  for  relief  in  a  Court  of  equity. 
Here  if  there  was  any  mistake,  it  was  not  of  that  na- 
ture. The  property  sold  was  the  identical  property 
conveyed  by  the  deed ;  and  there  was  no  room  for  any 
mistake,  unless  in  regard  to  the  validity  of  the  grantor's 
title.  A  mistake  in  respect  to  that  matter,  is  no  ground 
for  relief  to  a  purchaser,  where  he  takes  upon  himself 
the  risk  as  to  the  title,  as  he  does  when  he  purchases 
land  without  agreement,  express  or  implied,  for  a  con- 
veyance with  warranty  of  the  title. 
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The  principle  upon  which  equity  relieves  against  a     1851. 
mistake  in  the  estimated  quantity  of  land  sold,  has  no  '  Xem7 

application  to  a  case  like  this.     The  foundation  of  such  — 

relief  is,  that  the  price  agreed  upon  by  the  parties  must  v. 
be  presumed  to  have  been  influenced  by  the  estimated  ^"^^^°- 
quantity,  unless  it  appears  that  they  intended  a  contract 
of  hazard ;  and  the  mistake  is  corrected  not  only  in 
cases  of  deficiency,  but  also  in  cases  of  excess.  Here 
there  was  no  estimate  of  the  quantity  as  between  the 
trustee  and  the  purchaser,  but  a  mere  statement  thereof 
in  the  grantor's  conveyance  to  the  trustee.  That  state- 
ment was  mere  matter  of  description,  and  was  no  ele- 
ment of  the  contract  between  the  grantor  and  the  trus- 
tee, for  which  the  consideration  enured  not  from  the 
trustee,  but  the  cestuis  que  (rust,  and  was  in  no  wise 
dependent  upon  the  supposed  quantity  of  the  land. 
The  purpose  of  the  conveyance  was,  that  the  property 
should  be  sold  by  the  trustee,  at  all  events,  for  what- 
ever it  would  bring,  and  the  grantor  undertook  no  re- 
sponsibility either  as  to  title  or  quantity.  If  the  quan- 
tity had  turned  out  after  the  sale  by  the  trustee  to  be 
greater  than  that  mentioned  in  the  deed,  neither  he, 
nor  the  grantor,  nor  the  cestuis  que  trust,  could  have 
exacted  from  the  purchaser  compensation  for  the  ex- 
cess; and  by  parity  of  reason,  they  are  not  responsible 
for  a  deficiency. 

There  is  no  principle,  therefore,  whether  of  defective 
title  or  deficient  quantity,  upon  which  the  appellee  is 
entitled  to  relief;  and  it  is  unnecessarv  to  consider  the 
other  questions  of  law  and  fact  which  have  been  dis- 
cussed at  the  bar.  And  the  Court  is  of  opinion,  that 
the  decree  of  the  Circuit  court  is  erroneous. 

Decree  reversed  with  costs,  restraining  order  set  aside, 
and  bill  dismissed  with  costs. 
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1851.  Dixon  v.  Myers  &  Co. 

January 
Term. 

(Absent  Cabell j  P.  and  Brookt^  J.) 

February  24th. 

1.  Where  a  contract  is  made  for  the  purchase  of  an  article  hereafter 
to  be  delivered  and  paid  for,  so  long  as  any  act  remains  to  be 
done  by  the  vendor  in  order  to  put  it  in  a  state  of  readineas  for 
delivery,  or  the  amount  of  the  purchase  money  remains  yet  to  be 
ascertained,  by  the  enumeration,  measurement  or  weighing  of 
the  article,  the  general  rule  is,  that  the  property  does  not  pass  to 
the  buyer,  but  remains  at  the  risk  of  the  seller. 

2.  D.  contracts  to  buy  from  M  all  the  tobacco  stems  M  shall  make 
during  the  year,  at  a  certain  price  per  hundred  and  for  storage. 
It  is  the  right  of  M  to  weigh  and  mark  the  stems  directly  they 
are  prized,  and  then  to  require  payment ;  but  for  the  convenience 
of  D  the  stems  are  not  weighed  or  marked  until  D  is  ready  to 
take  them  away,  but  D  is  charged  the  storage.  During  the  year 
the  factory  of  M  is  burned,  and  in  it  is  burned  fifty  hogsheads  of 
these  stems,  which  had  not  been  weighed  or  marked,  though 
they  had  been  put  aside  for  D.  Held  :  Thr  property  in  the  stems 
had  not  passed  to  D,  and  they  remained  at  the  risk  of  M. 

This  was  a  proceeding  by  foreign  attacliraent  insti- 
tuted in  March  1833,  in  the  Circuit  court  of  law  and 
chancery  for  the  county  of  Henrico  and  City  of  kich- 
mond,  by  Samuel  S.  Myers  &  Co.,  against  Thomas 
Dixon,  an  absent  defendant,  and  John  and  Samuel 
Cosby.  The  pleadings  and  proofs  make  out  the  follow- 
ing  case : 

Samuel  S.  Myers  &  Co.  were  manufacturers  of  to- 
bacco in  the  City  of  Richmond;  and  in  the  beginning 
of  the  year  1832,  they  made  a  contract  with  Thomas 
Dixon  of  the  City  of  Boston,  through  his  agent  Charles 
Palmer,  a  commission  merchant  in  the  City  of  Rich- 
mond, by  which  they  agreed  to  sell  to  Palmer  for 
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Dixon  all  the  stems  they  should  prize  during  that  year,     1851. 
at  dollar  75  cents  per  100  pounds,  and  75  cents  per    ^^^^ 

hogshead  storage;  they  reserving  the  right  to  send  to— 

their  father  in  Baltimore  fifteen  or  twenty  hogsheads.  y. 
Myers  &  Co.  proceeded  from  time  to  time,  as  the  stems  ¥^^ 
were  on  hand,  and  the  weather  was  suitable,  to  prize 
the  stems  in  hogsheads  averaging  about  1300  pounds 
net;  and  they  stored  them  in  a  separate  part  of  their 
extensive  factory,  until  such  time  as  it  was  convenient 
for  Palmer  to  ship  them ;  and  when  he  was  about  to 
remove  them,  they  were  weighed  and  marked. 

It  appears  that  according  to  the  custom  in  Richmond, 
it  was  the  right  of  the  manufacturer  to  weigh  and 
mark  the  hogsheads  directly  they  were  taken  from  the 
pres3,  and  then  to  present  the  bill  for  payment ;  but  for 
the  convenience  of  the  shipper  the  large  manufacturers 
seem  not  to  have  weighed  or  marked  the  hogsheads 
until  he  was  ready  to  remove  them  ;  and  in  the  mean 
time  to  consider  them  as  on  storage  from  the  time  the 
stems  were  prized. 

Myers  &  Co.  carrying  onr  a  large  business,  and  being 
possessed  of  a  large  capital,  seem  to  have  permitted 
Palmer  to  consult  his  convenience  as  to  the  removal  of 
the  stems ;  and  he  removed  them  when  an  opportunity 
to  ship  them  occurred.  But  reciprocating  the  spirit  in 
which  they  dealt  with  him,  he  sometimes  made  advan- 
ces to  them  on  account  of  the  stems  prized,  before  they 
were  weighed  and  marked,  and  therefore  before  they 
presented  a  bill ;  whilst  on  the  other  hand  a  bill  was 
sometimes  not  presented  until  the  stems  were  shipped. 
But  these  acts  were,  however,  a  departure  from  what 
was  understood  to  be  the  rule  :  That  was,  that  the  bill 
for  the  price  of  the  stems  and  the  storage  might  be 
presented  at  any  time  after  the  stems  were  prized  ;  but 
the  purchaser  was  not  bound  to  pay  until  the  bill  was 
presented ;  and  that  necessarily  involved  the  weighing 
and  marking  the  hogsheads. 

Vol.  VII.— 16 
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1851.         On   the   24th   of  November,    1832,  the  factory  of 
Term^  Myers  &  Co.,  with  its  contents,  was  consumed  by  fire. 

— ; At  that  time  there  were  in  the  factory  fitty-six  hogs- 

y,  heads  of  stems,  besides  seventeen  hogsheads  which  had 
^3^™  been  set  aside  for  Mr.  Myers,  of  Baltimore.  These 
fifty-six  hogsheads  had  been  stored  away  in  the  part  of 
the  factory  building  appropriated  to  storage ;  and  a  few 
days  before  the  fire  occurred  Palmer  was  at  the  factory, 
and  had,  with  one  of  the  superintendents  in  the  estab- 
lishment, counted  them ;  and  then  urged  this  superin- 
tendent to  press  on  the  work  of  prizing  the  stems,  so 
that  he  might  have  one  hundred  hogsheads  ready  by 
the  approaching  Christmas :  But  these  fifty-six  hogs- 
heads were  not  weighed  or  marked. 

The  plaintiflTs  in  their  bill  stated  that  these  hogsheads 
were  of  the  average  weight ;  and  this  was  sustained  by 
the   proofs.     They   claimed   that   the  sale  to  Palmer 
for  Dixon  had  been  perfected;    that  the  stems  were 
Dixon's  stems,  in  their  hands  on  storage  ;  and  that  he 
was  their  debtor  for  the  price  of  the  fifty-six  hogsheads 
of  stems  and  the  storage,  apaounting  to  1266  dollars; 
for  satisfaction   of  which   they   attached  the  efiects 
of  Dixon  in   the   hands  of  the  defendants  John  and 
Samuel   Cosby.     Dixon   in   his    answer    denied  that 
the  sale  had  been  perfected,  or  that  the  stems  were  his' 
property  ;  and  that  was  the  only  question  in  the  cause. 
The  cause  came  on  to  be  heard  in  June  1844,  when 
the  Court  held  that  the  sale  of  the  fifty-six  hogsheads 
of  stems  was  complete  so  soon  as  the  stems  were  prized 
and  turned  from  under  the  screws :  and  were  thence- 
forth, and  when  burned,  at  the  hazard  and  risk  of  the 
defendant  Dixon ;    and  that  he  should  bear  the  loss 
arising  from  their  destruction  :  And  taking  the  value  of 
the  stems  upon  the  evidence,  to  be  at  least  1266  dollars, 
the  Court  gave  the  plaintiffs  a  decree  against  Dixon 
for  that  amount,  with  legal  interest  thereon  from  the  5th 
day   of  February    1833,    until   paid,  and  their  costs. 
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Whereupon  Dixon  applied  to  this  Court  for  an  appeal,     1851. 
which  was  allowed.  ^^l^^ 


Lyons^  Meredith  and  Young,  for  the  appellant. 
Myers  and  Morson,  for  the  appellees. 

Daniel,  J,  delivered  the  opinion  of  the  Court. 

Where  a  contract  is  made  for  the  purchase  of  an 
article  hereafter  to  be  delivered  and  paid  for,  so  long  as 
any  act  remains  to  be  done  by  the  vendor  in  order  to 
put  it  in  a  state  of  readiness  for  delivery,  or  the 
amount  of  the  purchase  money  remains  yet  to  be  as- 
certained, by  the  enumeration,  measurement  or  weigh- 
ing of  the  article,  the  general  rule  is,  that  t"he  property 
does  not  pass  to  the  buyer,  but  still  remains- at  the  risk 
of  the  seller. 

It  does  not  seem  to  the  Court  that  there  is  anything 
in  the  case  before  us  to  exempt  it  from  the  influence  of 
this  rule. 

Here  the  contract  was  for  the  purchase  of  an  article 
yet  to  be  prepared.  The  appellant  by  his  agent  Pal- 
mer, contracted  with  the  appellees,  for  the  purchase  of 
all  the  tobacco  stems  they  might  prize  during  the  year 
1832,  (with  the  exception  of  a  number  of  hogsheads 
not  exceeding  twenty,  which  the  appellees  reserved  to 
themselves  the  right  to  send  to  their  father  in  Balti- 
more,) at  one  dollar  and  seventy-five  cents  per 
hundred  pounds,  and  seventy-five  cents  per  hogs- 
head storage.  There  was  nothing  in  the  terms  of  the 
contract  to  bind  the  appellees  to  prepare  any  given 
quantity  of  stems,  and  had  they  at  any  time  after  the 
contract  was  made,  consulting  their  own  interest  alone, 
discontinued  the  manufacture  of  tobacco  and  thus 
failed  to  have  any  stems  prepared,  the  appellant,  how- 
ever much  disappointed  thereby,  w^ould  have  had  no 
legal  ground  of  complaint  against  them.  And  though 
it  appears  that  Palmer  was  in  the  habit  of  occasionally 
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1851.     advancing  to  the  appellees  money  on  account  of  stems 
Term^  before  the  bills  were  presented,  there  is  nothing  in  the 

— ; terms  of  the  contract  to  shew  that  he  was  bound  to  do 

V.       so,  or  could  be  called  upon  to  make  any  payment,  until 
^^Q^    notified  in  some  way  that  stems  were  prepared,  prized, 
weighed  and  ready  for  his  acceptance. 

At  the  time  when  the  fire  occurred  fifty-six  hogs- 
heads of  stems  had  been  prepared,  prized,  and  set  apart 
in  the  storing  room  of  the  appellees  attached  to  their 
factory,  as  stems  designed  for  the  appellant ;  and  they 
had  been  pointed  out  to  Palmer,  as  such,  when  on  a 
visit  to  the  factory  a  short  time  before  the  fire,  which 
he  made  with  a  view  to  ascertain  how  far  the  prepara- 
tion of  the  stems  had  progressed.  The  hogsheads 
however  had  not  been  marked  as  the  stems  of  the  ap- 
pellant, nor  had  the  stems  been  weighed. 

What  was  the  state  of  the  accounts  between  the 
parties  at  the  date  of  the  fire  does  not  appear.  As, 
however,  the  demand  is  asserted  only  for  the  price  of 
the  fifty-six  bogheads,  estimating  them  at  a  supposed 
average  weight,  and  their  storage,  and  there  is  no  other 
reference  in  the  pleadings  and  proofs  to  the  state  of 
accounts,  the  inference  is,  there  was  not  any  balance 
on  account  of  the  previous  dealings  in  the  «tems  on 
either  side. 

it  appears  that  the  wishes  of  Palmer  were  consulted, 
and  the  benefit  of  his  principal  to  some  extent  promo- 
ted by  the  habit  which  seems  to  have  prevailed  with 
the  appellees,  of  deferring  the  weighing  of  the  hogs- 
heads till  Palmer  might  be  ready  to  ship  them.  But 
there  is  nothing  to  shew  that  such  habit  originated  in 
any  obligation  imposed  by  the  terms  of  the  contract, 
or  that  the  appellees  did  not  have  a  perfect  right  to  have 
weighed  the  stems  as  soon  as  they  were  prized,  and  to 
have  then  demanded  their  price. 

It  thus  seems  to  the  Court  that  there  is  no  feature  in 
the  case  to  distinguish  it  favourably  for  the  pretensions 


Digitized  by  VjOOQIC 


COURT    OF   APPEALS   OF   VIRGINIA.  245 

of  the  appellees  from  the  ordinary  ease  of  a  contract     1851. 
for  the  purchase  by  weight  of  goods  to  be  thereafter    xeirn!^ 

prepared  and  delivered  and  paid  for  on  delivery,  in  — 

which  the  weighing  had  not  taken  place  at  the  period       v. 
to  which  the  questions  of  property  and  of  consequent    ^^[^ 
risk  are  to  be  referred. 

The  Court  is  therefore  of  opinion  that  at  the  date  of 
the  fire  the  stems  in  question  were  not  the  property  of 
the  appellant,  remaining  with  the  appellees  on  account 
of  and  at  the  risk  of  the  appellant,  but  were  still  the 
property  of  the  appellees ;  and  consequently  that  the 
Circuit  court  erred  in  rendering  a  decree  in  favour  of 
the  appellees  for  the  price. 

Decree  reversed  with  costs,  and  bill  dismissed. 


Bicfimonik. 

Holland  v.  Helm's  adm'r. 

1851. 

January 

Term. 

Three  Cases, 

(Absent  CabeUy  P.,  and  Brooke,  J.) 

: 

March  3d. 

M,  a  high  sheriff,  farmed  the  sheriffalty  to  S  and  T,  and  contracted 
with  them  that  they  were  to  have  the  management  of  the  office, 
to  perform  or  have  performed  the  duties  of  it,  to  select  and  em- 
ploy deputies,  to  control  and  have  power  to  dismiss  them.  S  and 
T  qualified  as  deputies,  and  employed  others  who  also  qualified 
as  deputies  of  the  high  sheriff ;  and  by  the  directions  of  S  and  T, 
these  other  deputies  paid  over  all  moneys  collected  on  executions 
to  them.  H,  one  of  these  deputies,  collected  money  on  execu- 
tions in  his  hand,  and  paid  it  to  S,  but  S  did  not  pay  it  to  the 
plaintiff  in  the  executions  ;  and  they  proceeded  against  the  high 
sheriff  and  obtained  satisfaction  from  him ;  whereupon  he  pro- 
ceeded against  H.     Held  : 
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1851. 

January 

Term. 

Holland 

Helm's 
adm'r. 
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1.  This  contract  did  not  and  could  not  divest  the  high  sheriff 
of  his  power  to  dismiss  any  of  said  deputies ;  or  of  his  right 
to  refuse  to  permit  any  person  selected  by  S  and  T  to  qualify 
as  a  deputy. 

2.  But  subject  to  this  power,  the  contract  constituted  S  and  T 
the  general  agents  of  the  high  sheriflf,  with  full  authority 
to  control  the  persons  selected  by  them  to  the  same  extent 
he  himself  might  have  done. 

3.  S  and  T  having  required  the  other  deputies  to  pay  over  the 
moneys  collected  on  executions  to  them,  and  H  having  done 
80,  though  he  might  in  some  cases  be  liable  to  the  creditor 
in  the  execution,  he  is  not  liable  to  the  high  sheriff. 


These  were  motions  in  the  Circuit  court  of  Frank- 
lin county,  by  the  administrator  of  Samuel  Helm, 
deceased,  late  high  sheriff*  of  that  county,  against 
Ebenezer  M.  Holland  as  one  of  his  deputies,  for  the 
purpose  of  recovering  certain  sums  of  money  which 
Samuel  Helm  had  been  compelled  to  pay  for  the  al- 
leged default  of  his  said  deputy  in  failing  to  pay  over 
money  which  he  had  collected  on  executions  which 
came  into  his. hands;  and  for  his  failure  to  return  the 
executions. 

The  first  case  wa^  for  the  failure  by  Holland  to  pay 
over  to  the  plaintiff  money  which  he  had  collected  on 
an  execution  :  and  for  which  a  judgment  had  been  re- 
covered against  Helm,  upon  his  official  bond,  to  the 
amount  of  92  dollars  19  cents,  with  interest  on  88  dol- 
lars 79  cents,  a  part  thereof,  from  the  20th  day  of  July 
1848  till  paid,  and  23  dollars  54  cents  costs. 

The  second  was  for  the  like  failure  to  pay  to  the 
plaintiff  money  which  he  had  collected  on  the  execu- 
tion, and  for  failing  to  return  it.  And  there  had  been 
a  judgment  against  the  high  sheriff'  for  183  dollars  37 
cents,  with  interest  thereon  at  the  rate  of  fifteen  per 
cent  per  annum,  from  the  7th  day  of  August  1843  till 
paid,  and  12  dollars  78  cents  costs. 

The  third  case  was  for  the  amount  of  a  fine  of  189 
dollars  12  cents,  which  had  been  imposed   upon  the 
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high  sheriff  for  the  failure  of  the  deputy  Holland  to     1851. 
return  an  execution;  which  fine  the  plaintiff  in  the    ^^^ 
execution  accepted  in  full  satisfaction  thereof  -— - — -- 

It  was  proved  by  the  plaintiff,  in  all  the  cases,  that  v. 
Samuel  Helm  was  the  high  sheriff  of  Franklin  county  ^1^^'® 
from  March  1842  to  March  1844;  and  that  Holland 
qualified  as  one  of  his  deputies.  That  during  this 
period  the  executions  went  into  the  hands  of  Holland. 
That  he  collected  the  money  on  the  two  first ;  and 
that  the  third  went  into  his  hands ;  and  that  he  did  not 
return  the  two  last  to  the  oflice. 

The  defendant  then  proved  that  Helm  farmed  his 
office  of  sheriff  to  William  A.  Street  and  Stephen 
Turnbull,  by  a  verbal  agreem'ent,  by  which  they 
undertook  to  pay  him  1650  dollars  for  the  oflice. 
That  they  were  to  have  the  management  of  the  sheriff- 
alty; and  to  perform  or  have  performed  the  duties  of 
said  oflice ;  to  select  and  employ  deputies,  to  control 
and  to  have  power  tg  dismiss  them.  And  that  they 
were  to  give  bond  and  security  to  indemnify  Helm : 
but  never  executed  the  bond.  That  Street  and  Turn- 
bull  qualified  as  the  deputies  of  Helm;  that  they 
selected  and  employed  all  the  deputies,  one  of  whom 
was  the  defendant  Holland;  that  they  conducted  by 
themselves,  and  by  deputies  employed  and  paid  by 
them,  the  business  of  the  sheriffalty  during  the  term  of 
office  of  Helm;  who  never  concerned  himself  with 
the  business  of  any  deputy.  That  the  deputies  em- 
ployed by  Street  and  Turnbull  were  required  by  them 
to  bring  all  process  which  came  to  their  hands  to  them; 
to  conform  to  their  directions,  and  to  pay  over  to  and 
account  with  Street  and  Turnbull  for  all  moneys  col- 
lected by  said  deputies.  That  the  said  deputies  did 
not  pay  out  money  to  persons  for  whom  it  was  collec- 
ted, except  when  particularly  directed  by  Street  and 
Turnbull.  That  the  defendant  Holland  paid  over  to 
William  A.  Street  the  money  he  collected  on  the  two 
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1851.     first  executions.     That  the  third   execution,  for  the 

l^mJ  feilure  to  return  which  a  judgment  had  been  rendered 

■-— ; — -affainst  Helm,  was  ffiven  up  by  Holland  to  Street,  be- 

V.       fore  the  return  day  thereof.     That  the  property  levied 

adm^r^  on  was  sold  under  said  execution  by  Street,  and  the 

money  collected  by  him.     That  the  creditor  in  the 

execution  agreed  to  look  to  Street  for  the  amount  of  the 

execution,  and  wait  with  him  for  the  money.    That 

besides  this  there   were  other  transactions  between 

Street  and  this  creditor,  and  no  settlement  had  been 

made  between  them;   but  upon  a  settlement  Street 

would  be  debtor  to  him  in  a  sum  as  large  as  the 

amount  ot  the  execution.     That  no  bond  was  executed 

by  Holland  when  he  •qualified  as  deputy  of  Helm. 

The  Court  gave  judgment  against  Holland  in  all  of 
the  cases ;  and  he  thereupon  applied  to  this  Court  for 
a  supersedeas  to  each  of  the  judgments;  which  was 
awarded. 

Grattan^  for  the  appellant. 

By  the  common  law  the  high  sheriff  alone  is  respon- 
sible to  creditors  for  the  mode  in  which  his  office  is 
administered,  or  for  the  money  made  upon  the  execu- 
tions which  go  into  the  hands  of  his  deputies;  audit 
is  only  by  virtue  of  some  statute,  and  to  the  extent  to 
which  the  statute  authorizes  it,  that  creditors  have  any 
remedies  against  the  deputies.  Watson  on  Sheriflfe  33, 
7  Law  Lib.  24;  Cameron  v.  Reynolds^  Cowp.  R.  403; 
White  v.  Johnson^  1  Wash.  159.  Our  statute  gives  the 
creditor  a  remedy  against  the  deputy  sheriff,  in  but  a 
single  case ;  and  that  is  where  the  deputy  has  made  a 
return  upon  the  execution,  which  upon  the  face  of  the 
return,  shews  that  the  deputy  is  responsible  for  the  mo- 
ney either  made,  or  which  he  ought  to  have  made, 
upon  the  execution.  1  Rev.  Code,  ch.  134,  §  48,  p.  542. 
In  all  other  cases,  the  only  remedy  of  the  creditor  is 
against  the  high  sheriff*;  and  in  this  case  the  statute  is 
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intended  not  for  the  benefit  of  the  creditor,  but  for  the     1851. 
relief  of  the  high  sheriff;  and  it  is  still  at  the  option  of   Xerm7 
the  creditor  whether  he  will  adopt  it.  -— — r 

The  high  sheriff  being  the  officer  responsible  to  ere-  v. 
ditors,  and  having,  by  virtue  of  his  office  and  of  the  re-  ^^^'^ 
lations  which,  he  sustains  to  his  deputies,  full  authority 
and  control  over  them,  he  of  necessity  has  the  right 
to  require,  and  the  power  to  compel  them  to  discharge 
their  duties  according  to  his  instructions ;  and  to  pay 
over  to  him  all  money  made  or  received  by  them  on  exe- 
cutions which  are  placed  in  their  hands.  So  far  from 
its  being  the  duty  of  the  deputy  to  withhold  from  the 
high  sheriff  the  money  thus  received  by  him,  and  to 
pay  it  to  the  creditor,  formerly,  at  common  law,  a  pay- 
ment to  the  creditor  by  the  sheriff,  was  not  a  satisfac- 
tion of  the  execution;  but  it  was  the  duty  of  the  she- 
riff to  obey  the  writ  and  bring  the  money  into  Court, 
that  the  Court  might  direct  the  disposition  of  it.  Gil- 
bert Ex.  16;   Turner  v.  Fendall,  1  Crunch  117,  186. 

If  indeed  the  creditor  can  have  a  right  to  proceed 
against  the  deputy  who  had  received  money  on  an  exe- 
cution, and  paid  it  over  to  the  high  sheriff,  (which  it  is 
not  necessary  to  consider  in  this  case,)  there  certainly 
can- be  no  doubt  that  there  is  no  liability  to  the  high 
sheriff  in  such  a  case.  1  Rev.  Code,  ch.  78,  §  30,  p. 
283 ;  Fletcher  v.  Chapman^  2  Leigh  560 ;  Drew  v.  An- 
derson^ 1  Call  44.  And  the  question  is  whether  in 
these  cases  Holland  has  not  in  legal  contemplation  paid 
over  the  money  which  he  collected  on  these  executions 
to  Helm. 

It  is  true  that  Holland  was  the  deputy  of  Helm, 
subject  to  be  controlled  by  him  in  the  execution  of  his 
office,  or  dismissed  at  his  pleasure;  and  responsible  to 
him  for  the  faithful  discharge  of  his  duties.  But  it  is 
equally  true,  we  think,  that  Helm  had  the  right  to  ex- 
ercise this  control  in  person,  or  by  his  aojents,  as  to  him 
was  raoit  agreeable ;  and  that  he  did  appoint  Street  and 
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1851.     TurnbuU  his  agents,  with  full  authority  to  exercise  this 

Term?  control  over  all  the  other  deputies  of  Helm.    Holland 

•— -- — -  was  a  deputy  of  Helm  with  all  the  authority,  and  sub- 
Holland  .  ,t   /  .,.,..  .   .  \       ^      ^ 
V.      ject  to  all  the  responsibilities  pertaining  to  the  office  of 

Sfm^r^  deputy  sheriff,  and  none  other.  But  Street  and  Turu- 
bull  were  not  only  the  deputies  of  Helm,  with  this 
same  authority  and  responsibility;  but  they  were  also 
the  agents  of  Helm  for  the  management  of  his  office 
of  sheriff,  with  no  other  restraint  upon  their  power  but 
that  which  arose  out  of  the  duties  pertaining  to  the 
office  of  high  sheriff;  the  duty  of  seeing  that  they 
selected  proper  deputies,  and  that  the  duties  of  the 
office  were  faithfully  executed.  It  is  true  that  Helm 
could  not,  if  he  had  tried,  divest  himself  of  the  power 
to  turn  out  an  unfaithful  deputy;  that  is  a  power  in- 
herent in  the  office  of  high  sheriff.  It  is  also  true  that 
he  had  the  power  to  turn  out  all  his  deputies  whether 
unfaithful  or  not,  and  to  supersede  his  agents;  and 
either  manage  the  office  himself  or  appoint  other  agents 
to  manage  it ;  and  that  their  only  remedy  in  such  case, 
would  have  been  by  an  action  against  him  for  a  viola- 
tion of  his  agreement.  But  within  these  limits  the 
authority  of  these  agents  was  ample.  They  were  to 
manage  the  office.  They  were  to  select  and  control, 
and  pay  and  dismiss  the  deputies.  By  virtue  of  this 
authority  they  did  select  and  control  the  deputies.  So 
far  as  these  records  shew,  the  selection  of  Holland  was 
jndicious,  and  no  obligations  of  his  office  required  the 
high  sheriff  to  displace  him.  Nor  was  there  anything 
in  the  control  which  these  agents  exercised  over  the 
other  deputies,  in  requiring  them  to  settle  with  the 
agents,  and  pay  the  money  collected  to  them,  which 
required  the  interposition  of  the  high  sheriff.  It  was  a 
wise  arrangement  to  enable  them  to  supervise  the  ac- 
tion of  their  deputies,  and  to  relieve  themselves  and 
their  principal  from  responsibility  by  settling  with  the 
creditors  in  the  executions  themselves. 
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I  shall  not  cite  authority  to  prove  that  payment  to  1851. 
an  agent  who  is  authorized  to  receive  it  is  a§  valid  I^JJ^ 
as  a  payment  to  the  principal.  We  have  already  seen  — - — — 
that  a  payment  by  a  deputy  to  the  high  sheriff  is  pro-  v. 
per;  at  least  it  is  good  against  the  claim  of  the  high  5^^^ 
sheriff*.  Then  the  only  remaining  enquiry  is,  Can  a 
deputy  act  as  the  agent  of  the  high  sheriff  in  the  man- 
agement of  the  office  ?  The  persons  who  are  incapable 
of  acting  as  agents  are  few  indeed.  A  wife  may  be 
the  agent  of  her  husband.  An  infant  may  be  an  agent. 
A  servant  may  be  an  agent.  There  are  numerous  cases 
in  which  it  has  been  held  that  a  deputy  sheriff*  may  be 
the  agent  of  the  creditor  in  the  execution  placed  in  his 
hands  to  be  served,  so  as  to  release  the  high  sheriff 
from  all  responsibility  for  the  acts  of  his  deputy  in  re- 
lation to  the  execution.  Hamilton  v.  Dcdziel,  2  Wm. 
Bl.  952;  Comm^  v.  Southland,  3  Hill's  R.  552; 
Gorham  v.  Gale,  7  Cow.  R.  739 ;  Walters  v.  Sykes,  22 
Wend.  R.  556 ;  Ford  v.  Leehe,  33  Eng.  C.  L.  R. 
184;  Fletcher  V.  Beadley,  12  Verm.  R.  22;  Downer 
V.  Bowen,  Id.  452;  Strong  v.  Beadley^  13  Id.  9; 
Gwin  V.  Buchanan,  4  How.  Sup.  Ct.  R.  1.  But  if  he 
may  be  the  agent  of  the  creditor  the  argument  is  a 
fortiori  that  he  may  be  the  agent  of  the  high  sheriff. 
Indeed  in  England  he  is  regularly  appointed  the  agent 
of  the  high  sheriff.  Watson  on  Sheriffs,  p.  34,  7  Law 
Libr. 

In  the  case  of  Sailing  \\  M^ Kinney,  1  Leigh  42,  the 
sub-deputy  Sailing  was  held  responsible  to  the  high 
sheriff  for  moneys  he  had  paid  over  to  the  deputy  who 
farmed  the  sheriffalty.  But  Sailing  had  executed  a 
bond  to  the  high  sheriff  for  the  faithful  discharge  of 
the  duties  of  his  office  ;  and  he  was  held  responsible  by 
virtue  of  his  bond.  The  case  shews  that  if  he  had 
not  executed  the  bond  he  would  not  have  been  lia- 
ble. 
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1861.         Patton,  for  the  appellee. 

fer!^      The  question  in  these  causes  is,  whether  Holland  the 

-— deput}'  sheriff  is  liable  to  pay  the  high  sheriff  for  mo- 

V.       ney  collected  by  him  upon  executions  which  went  into 
^^^'^  his  hands,  and  which  he  failed  to  pay  over  to  the  credi- 
tors in  the  executions ;  and  to  the  payment  of  which 
the  high  sheriff  has  been  subjected  on  account  of  his 
default. 

It  is  true  that  Holland  was  selected  by  Street  and 
Turnbull,  but  he  qualified  as  one  of  the  deputies  of 
Helm.  He  took  the  oaths  of  oflice,  and  bound  himself 
to  perform  the  duties  pertaining  to  that  office.  He  was 
in  fact  a  deputy  of  the  high  sheriff,  and  derived  his 
authority  to  act  as  deputy  from  the  high  sheriff  alone: 
And  the  high  sheriff  entered  into  no  agreement,  either 
with  Street  and  Turnbull  or  the  deputies,  that  the  de- 
puties should  not  be  responsible  to  him. 

The  contract  between  Helm  and  Street  and  Turn- 
bull  must  be  construed  with  reference  to  the  office 
which  was  the  subject  of  the  contract.  The  office 
imposes  on  the  sheriff  duties  both  to  the  public  and  in- 
dividuals; duties  of  which  he  cannot  divest  himself. 
One  of  these  duties  is  to  provide  proper  deputies  for  the 
execution  of  the  office.  Another  is  to  take  care  that 
these  deputies  do  faithfully  execute  the  office.  If  the 
contract  been  Helm  and  Street  and  Turnbull  is  to 
be  construed  to  deny  to  the  high  sheriff  the  right  and 
the  duty  to  see  that  the  deputy  is  a  suitable  person ; 
if  under  it  he  is  to  have  no  control  over  the  officer,  to 
turn  him  out  of  office  if  necessary,  then  the  contract  is 
null  and  void,  as  contrary  to  the  policy  of  the  law,  and 
violative  of  the  duties  and  obligations  of  the  sheriff. 

But  this  is  not  the  true  construction  of  the  contract 
By  that  contract,  according  to  its  true  intent  and  mean- 
ing, the  high  sheriff'  said  to  Street  and  Turnbull,  **I 
will  sanction  your  choice  of  deputies,  and  allow  them 
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to  qualify  as  such,  provided  they  are  proper  persons :     1851. 

but  I  must  be  entitled  to  turn  them  out  if  the  eircum-    xerau^ 

stances  demand  it,  and  to  hold  them  responsible  to  me."  -— — 7 
,,  ..,.  11.  1.        HoUand 

In  truth  there  is  not  m  this  contract  a  word  which  im-      v. 

ports  that  the  deputies  are  absolved  from  liability  to  the  ^^^^ 

high  sheriff  for  their  misconduct;  and  it  may  as  well 

be  said  that  they  are  not  responsible  to  creditors.     If  a 

deputy  at  all,  he  must  perform  all  the  duties  and  incur 

all  the  liabilities  of  the  office. 

If  indeed  the  high  sheriff  had  covenanted  to  release 
the  deputy  from  liability  for  a  consideration,  then  no 
doubt  the  deputy  would  be  released :  but  this  could 
only  be  by  express  contract.  The  high  sheriff  is  re- 
sponsible for  the  acts  or  the  failures  of  the  deputy,  and 
the  deputy  must  therefore  be  liable  to  him,  unless  by 
the  express  contract  of  the  parties  he  is  released.  This 
is  the  principle  decided  in  Sailing  v.  M'Kinney^  1 
Leigh  42.  And  on  the  principle  involved  in  that  case, 
Holland  is  liable  to  the  high  sheriff.  The  bond  given 
by  Sailing  did  not  create  or  import  any  new  liability ; 
but  only  a  security:  the  liability  existed  before,  and 
arose  out  of  his  office. 

2^0  man  can  become  a  deputy  sheriff,  whether  by  con- 
tract with  the  high  sheriff  or  another  deputy,  except  by 
authority  of  law.  And  by  law  too  every  deputy  is 
subject  at  all  times  to  be  removed  from  office  by  the 
high  sheriff".  These  are  guards  intended  for  the  secu- 
rity of  the  public;  and  of  which  the  public  cannot  be 
deprived  by  any  act  or  contract  of  the  high  sheriff. 
These  principles  are  sustained  and  illustrated  by  the 
case  of  Orear  v.  Kiger,  10  Leigh  622. 

We  say  then  that  every  contract  for  farming  the  she- 
riffalty must  be  taken  subject  to  the  right  of  the  high 
sheriff  to  displace  a  deputy,  and  to  hold  every  deputy 
responsible  to  him :  And  therefore,  when  Street  and 
Turnbull  selected  a  deputy  and  he  was  appointed,  he 
became  responsible  to  the  high  sheriff'.     As  deputy  she- 
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1851.  riff  Holland  had  no  right  or  authority  to  make  his  re- 
Tenm?^  turns  to  Street  and  Turnbull,  or  to  pay  over  money  col- 
--— — 7-  lected  by  him  upon  executions  to  them  :  And  if  he  did 
V.  so,  it  was  upon  his  own  responsibility.  Neither  had 
^m^r^  Street  and  Turnbull  any  right  to  require  the  deputies 
to  pay  over  the  money  to  them :  but  the  deputy  might 
have  insisted  upon  his  right,  as  it  was  his  duty,  to  pay 
the  money  to  the  plaintiffs  in  the  executions.  K  this 
was  not  the  right  of  the  deputy,  then  he  cannot  be 
responsible  either  to  the  creditor  or  the  sheriff.  What 
right  indeed  has  the  high  sheriff  to  require  the  deputy 
to  pay  money  to  him?  The  deputy  is  directly  respon- 
sible to  the  creditor ;  and  a  payment  to  the  high  sherift 
cannot  relieve  him  of  that  responsibility.  It  is  true 
that  if  he  paid  the  money  to  the  high  sheriff  he  could 
not  be  further  liable  to  him,  but  it  would  not  relieve 
him  from  his  liability  to  the  creditor.  Nor  can  his 
payment  to  Street  and  Turnbull  relieve  him  from  his 
liability  to  the  creditor  and  the  high  sheriff.  Oar  sta- 
tutes on  this  subject  will  be  found  in  1  Rev.  Code,  ch. 
78,  §  15,  p.  279;  §  33,  p.  283;  and  ch.  134,  §  47,48, 
p.  541. 

The  statutes  referred  to  prescribe  the  liabilities  of 
the  deputy,  and  give  the  remedies  of  the  creditor  and 
the  high  sheriff.  In  th3  cases  now  under  consideration 
the  remedies  provided  for  creditors  against  the  high 
sheriff  have  been  pursued ;  and  he  has  been  subjected 
for  the  default  of  this  deputy.  That  default  has  been 
proved,  and  his  only  excuse  is,  that  he  paid  the  money 
to  Street,  another  deputy.  Now  what  contract  Holland 
had  with  Street  which  required  the  payment  of  the 
money  to  him,  does  not  appear.  But  the  high  sheriff 
was  not  privy  to  any  such  contract^  and  cannot  be 
affected  by  it.  But  if  there  was  such  a  contract  it  is 
obnoxious  to  the  objection  before  stated.  The  deputy 
is  a  sworn  public  officer,  with  defined  duties  to  the  per- 
formed by  him ;  and  he  can  make  no  contract  which 
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will  absolve  him  from  the  performance  of  these  duties,     1851. 
as  to  third  parties  not  cognizant  of  the  contract.  Tem!^ 

Allen,  J.  delivered  the  opinion  of  the  Court.  v. 

The  Court  is  of  opinion  that  the  responsibility  of  ^^^'^ 
the  plaintiff  in  error  in  this  case  is  to  be  ascertained 
and  determined  by  the  contract  between  the  high 
sheriff  and  Street  and  TurnbuU,  to  whom  he  farmed 
the  sheriffalty ;  in  pursuance  of  which  contract  the 
plaintiff  in  error  was  selected  and  employed  as  a  deputy 
by  the  said  Street  and  Turnbull,  and  permitted  to 
qualify  as  a  deputy  sheriff  by  the  high  sheriff. 

That  by  the  terms  of  the  contract  referred  to,  the 
said  Street  and  Turnbull  were  to  have  the  manage- 
ment of  the  sheriffalty,  to  perform  or  have  performed 
the  duties  of  the  office,  to  select  and  employ  deputies, 
to  control  and  have  power  to  dismiss  them.  This  con- 
tract construed  with  reference  to  the  subject  matter 
thereof,  did  not  and  could  not  divest  the  high  sheriff  of 
his  power  to  dismiss  any  of  said  deputies,  or  of  his 
right  to  refuse  to  permit  any  person  so  selected  and 
employed  by  Street  and  Turnbull  to  qualify  as  a  dep- 
uty :  But  subject  to  such  power,  the  contract  constitu- 
ted Street  and  Turnbull  his  general  agents,  with  full 
authority  to  control  the  persons  selected  by  them  to  the 
same  extent  he  himself  might  have  done.  If  the 
sheriff  requires  his  deputy  to  return  process  or  pay 
over  money  collected  to  him,  though  in  certain  cases 
provided  for  by  statute,  the  creditor  might  have  a 
remedy  against  the  deputy,  notwithstanding  such  pay- 
ment to  the  high  sheriff,  the  latter  if  made  responsible, 
could  on  no  ground  claim  to  subject  the  deputy  to  a 
liability,  when  so  far  as  respected  the  sheriff,  he  had 
been  guilty  of  no  default.  In  accordance  with  the 
agreement  and  understanding  of  the  parties,  the  plain- 
tiff in  error  was  selected  and  employed  by  Street  and 
Turnbull,  and  was  permitted   by  the  high  sheriff  to 
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1861.  qualify  as  his  deputy  without  executing  any  bond  to 
ferm!^  indemnify  the  high  sheriff;  and  in  pursuance  of  the 
— - — —  directions  of  Street  and  Turnbull  delivered  to  them  or 
V.  one  of  them  process,  and  paid  over  the  money  collected 
^|j[J^^®  bv  him ;  thus  doing  what  the  high  sheriff  had  agreed 
he  should  do  when  he  constituted  Street  and  Turnbull 
his  general  agents  in  relation  to  the  office,  with  pfower 
to  select  and  employ,  to  control  and  dismiss,  the  depu- 
ties. In  the  case  of  Sailing  v.  HTKinney^  1  Leigh 
42,  it  was  agreed  that  the  sub-deputy  was  to  be  ac- 
countable to  the  deputy  who  had  farmed  a  particular 
bailiwick  of  the  county  to  him,  but  the  sheriff  was  not 
privy  to  such  agreement,  and  permitted  the  sub-deputy 
to  qualify  at  the  instance  of  the  deputy;  the  sub-deputy 
giving  to  the  sheriff  a  bond  to  indemnify  him  against 
any  loss  arising  from  his  acts.  In  the  present  case  the 
sheriff  must  be  treated  as  privy  to  the  arrangemeuta 
between  Street  and  Turnbull  and  their  sub-deputies, 
for  it  grew  out  of  the  contract  which  he  had  made. 
He  looked  to  Street  and  Turnbull  as  the  parties  re- 
sponsible to  him,  and  therefore  required  no  bond  from 
the  plaintiff  in  error  when  he  qualified  as  deputy. 

Reversed  with  costs,  and  this  Court  proceeding  to  ren- 
der such  judgment  as  the  Court  below  ought  to  have 
rendered — Judgment  for  defendant,  with  costs. 
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Bicf|mon&^ 


Gaines'  adm'r  v.  Alexander.  1851. 

January 


Term. 


(Absent  Cabell^  P.,  and  Brookey  J.) 

March  Sd. 

In  an  action  of  debt  against  an  administrator  on  a  bond  alleged  to 
be  the  bond  of  his  intestate,  the  issue  was  upon  the  plea  of  non 
est  /(uAum  ;  and  on  the  trial  the  plaintiff,  after  calling  the  attest- 
ing witness,  to  corroborate  him,  oflfered  in  evidence  a  paper  signed 
by  the  defendant,  in  which  the  bond  was  referred  to.  This 
paper  was  executed  by  the  defendant  in  the  lifetime  of  his  in- 
testate, and  did  not  purport  on  its  face  to  have  been  executed  by 
the  defendant  as  the  agent  of  his  intestate,  nor  was  there  any 
proof  of  such  agency.    Held  : 

1.  The  paper  having  been  executed  by  the  defendant  before 
he  quahfied  as  administrator,  it  is  not  competent  evidence  as 
the  admission  of  a  party  on  the  record. 

2.  The  paper  not  purporting  to  be  executed  as  agent  of  his 
intestate,  is  not  of  itself  evidence  of  agency  so  as  to  render 
it  competent  evidence. 

This  was  an  action  of  debt  in  the  Circuit  court  of 
Fauquier  county,  brought  in  1839,  by  John  Alexander 
against  Richard  II.  Gaines,  as  administrator  of  Seth 
Gaines  deceased,  upon  the  bond  of  Seth  Gaines  for 
135  dollars,  bearing  date  the  16th  of  May  1823,  and 
payable  the  23th  September  following.  The  defen- 
dant filed  the  plea  of  payment  and  several  pleas  of  non 
est  factum. 

Upon  the  trial  of  the  cause  the  defendant  took  a  bill 
of  exceptions  to  an  opinion  of  the  Court,  which  is  as 
follows : 

Upon  the  trial  of  this  cause  the  plaintiff's  counsel, 
in  his  opening  remarks,  read  in  evidence  to  the  jury, 
without  objection,  a  paper  in  these  words : 

Whereas  Seth  Gaines,  of  Stafford  county,  became 
indebted  to  John  Alexander,  of  Frederick,  by  bond,  for 

Vol.  VII. — 17 
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1851.     the  sum  of  one  hundred  and  thirty-five  dollars,  bearing 

^T^"^  date  the  16th  May,  1823,  and  due  the  25th  September 

—-. — -  of  the  same  year ;  and  whereas  the  said  Alexander  hath 
Gaines*  ,  ,  .  ,  .  ,        .  ^   ^n    , 

adm'r    agreed  to  take  a  certain  mare  which  said  Seth  pur- 

Alexan-  ^^^^^  ^^  ^^^^  Alexander,  and  the  said  Alexander 
der.  agrees  to  sell  said  mare  for  the  best  price  that  he  can, 
and  credit  the  above  named  bond  by  the  proceeds  of 
such  sale.  And  by  mutual  agreement  between  the  said 
Alexander  and  Richard  H.  Gaines,  the  surviving  exec- 
utor of  William  Gaines,  of  Stafford,  the  said  Richard 
Gaines  agrees  to  give  Mr.  J.  Alexander  notice  (before 
he  relinquishes  his  claim  on  the  property  as  executor,  of 
said  Seth's  proportion  of  his  father's  estate,)  to  make 
the  balance  of  the  bond  that  may  be  unpaid,  and  that 
the  said  Richard  H.  Gaines  will  not  put  in  any  plea  to 
prevent  the  said  Alexander  from  making  the  balance  on 
said  bond,  after  the  estate  of  his  father  is  settle^up 
and  debts  paid.  In  witness  whereof,  we  have — set  oar 
hands  and  seals,  this  25th  day  of  December,  1823. 

John  Alexander^  [Seal.] 

Richard  H.  Gaines^    [Seal] 

Teste,  James  Wigginton, 
Samuel  Botts. 

And  the  defendant's  counsel,  in  his  opening  state- 
ment to  the  jury,  also  read  the  said  paper  and  com- 
mented upon  it;  whereupon  one  of  the  plaintiff's 
counsel  remarked  audibly,  that  he  (the  defendant's 
counsel)  had  made  the  said  paper  evidence  by  reading 
it  to  the  jury  and  commenting  upon  it.  The  counsel 
for  the  defendant  then  remarked,  that  the  said  paper 
was  not  evidence.  The  plaintiff  then  examined  the 
subscribing  witness  to  the  bond  in  the  declaration 
mentioned,  who  proved  the  execution  thereof  by  the 
obligor,  the  intestate  of  the  defendant.  The  plaintiff's 
counsel  proceeded  to  read  the  paper  before  mentioned, 
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and  the  defendant's  counsel  then  moved  the  Court  to     1851. 

exclude  it,  upon  the  ground  that  it  was  not  competent    TemT 

evidence  upon  the  issues  joined  in  this  cause;  but  tlie  -— : — - 
^  ,    .  ^       .    .  I        .  .  ,  ,       Games* 

Court  being  of  opinion  that  it  was  evidence  upon  the    adm'r 

issue  of  non  est  factum,  in  corroboration  of  the  testi-  ^iJ^^n. 
mony  of  the  subscribing  witness,  refused  to  exclude  it.  der. 
It  was  admitted  that  the  paper  first  mentioned  was 
executed  in  the  lifetime  of  Seth  Gaines,  but  the  Court 
instructed  the  jury,  that  the  said  paper  was  not  to  be 
regarded  as  evidence  on  any  question  in  the  cause  but 
the  sealing  and  delivery,  b}-  the  intestate  of  the  defen- 
dant, of  the  bond,  the  execution  of  which  had  been 
previously  proved  by  the  subscribing  witness.  It  was 
admitted  that  the  paper  was  executed  by  the  defendant. 
There  was  a  verdict  and  judgment  for  the  plaintiflF 
for  122  dollars  16  cents,  with  interest  thereon  from  the 
25th  September  1823  until  paid,  and  his  costs.  And 
thereupon  the  administrator  Gaines  applied  to  this 
Court  for  a  supersedeas^  which  was  awarded. 

Stanard  and  Bouldin,  for  the  appellant. 
Morson^  for  the  appellee. 

Daniel,  J.  It  appears  from  the  bill  of  exceptions, 
that  the  counsel  for  the  defendant  in  error,  in  opening 
his  case*  read  to  the  jury,  without  objection,  and  com- 
mented on,  a  certain  paper  which  is  set  out  in  the  said 
bill.  This  paper,  which  purports  to  be  executed  by 
the  plaintiff  and  defendant,  recognizes  as  the  bond  of 
the  intestate  the  instrument,  the  execution  of  which  was 
the  matter  in  issue.  It  also  appeared  that  the  counsel 
of  the  plaintiff  in  error,  in  his  opening  statement  like- 
wise read  and  commented  on  the  paper ;  whereupon 
it  was  remarked  by  the  counsel  of  the  defendant  in 
error  that  the  said  paper  was  thereby  made  evidence  in 
the  cause.  This  claim  was  however  denied  by  the 
counsel  of  the  plaintiff  in  error,  who  insisted  that  the 
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V. 
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said  paper  was  not  evidence.  Subsequently  the  coun- 
sel of  the  defendant  in  error,  having  first  introduced 
the  subscribing  witness  to  the  bond  in  the  declaration 
mentioned,  who  proved  its  execution  by  the  obligor, 
the  intestate  of  the  plaintiff  in  error,  proceded  to  read 
the  paper  first  above  mentioned.  The  counsel  of  the 
plaintiff  in  error  then  moved  the  Court  to  exclude  said 
j)aper  upon  the  ground  that  it  was  not  competent  evi- 
dence upon  the  issues  joined  in  the  cause;  but  the 
Judge  of  the  Circuit  court  being  of  opinion  that  it  was 
evidence  on  the  issue  of  iion  est  factum^  in  corrobora- 
tion of  the  testimony  of  the  subscribing  witness,  re- 
fused to  exclude  it.  It  was  admitted  that  the  said  • 
paper  was  executed  l)y  the  plaintiff  in  error;  but  it 
was  also  further  admitted  that  it  was  executed  by  him 
in  the  lifetime  of  his  intestate. 

It  is,  I  think,  quite  clear  from  the  bill  of  exceptions, 
that  whilst  the  Judge  of  the  Circuit  court  regarded  the 
course  of  the  counsel  in  regard  to  the  paper  as  a  part 
of  the  history  of  the  proceedings  in  the  cause  proper 
to  be  certified,  he  did  not  intend  to  rest  the  correctness 
of  his  decision  in  any  measure  on  that  ground;  but 
simply  on  the  ground  that  the  paper  was,  of  itself, 
legal  and  competent  evidence  in  corroboration  of  the 
testimony  of  the  subscribing  witness.  For  what  pur- 
pose the  counsel  of  the  plaintiff'  in  error  referred  to 
the  paper  does  not  apper ;  but  it  is  seen  that  so  soon 
as  warned  by  the  opposing  counsel  that  it  would  be 
relied  on  as  evidence  in  the  cause,  he  promptly  resisted 
the  pretension.  And  even  if,  through  inadvertence, 
the  paper  had  been  permitted  to  go  to  the  jury  without 
any  show  of  opposition,  it  would,  I  apprehend,  have 
been  the  duty  of  the  Court,  on  the  motion  of  the 
plaintiff*  in  error,  to  have  instructed  the  jury  to  disre- 
gard it,  it  the  Court  was  of  opinion  that  it  was  not 
legal  testimony. 
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The  question  of  law  involved  in  the  refusal  of  the     1851. 
Court  to  exclude  the  paper,  is  I  think,  therefore  fairly    xeim^ 
presented,  unembarrassed  by  any  considerations  arising  -— — p 
out  of  the  conduct  of  the  counsel  of  the  plaintift  in    admV 
error  in  regard  to  it  previous  to  his  motion  to  the  Court  ^i^^n- 
to  exclude  it.  der. 

In  Phillips  on  Evidence,  vol.  1st,  page  90,  it  is  an- 
nounced in  general  terms,  that  admissions  are  evidence 
in  favour  of  the  other  side,  whether  made  by  the  real 
party  on  the  record,  or  by  a  nominal  party  who  sues  as 
a  trustee  for  the  benefit  of  another,  or  whether  made 
by  the  party  who  is  really  interested  in  the  suit,  though 
not  named  on  the  record.  The  universality  of  expres-  , 
sion  used  by  the  Judges  in  delivering  their  opinions,  in 
the  cases  referred  to  as  authority  for  the  rule,  might 
seem  at  first  view  to  sanction  such  a  doctrine.  If  we 
look  however  to  the  reasons  upon  which  the  rule  is 
founded,  it  becomes  very  obvious  that  as  so  announced 
it  must  be  subject  to  very  important  qualifications.  In 
the  case  of  the  King  v.  The  IrtJiabitants  of  Hard- 
iciek^  11  East.  11.  578,  Lord  Ellenborough  sets  forth  as 
the  foundation  of  the  rule,  "  the  reasonable  presump- 
tion that  no  person  will  make  any  declaration  against 
his  interest  unless  it  be  founded  in  truth."  This  rule 
of  evidence  was  one  of  the  matters  of  consideration  in 
the  case  of  Burton  v.  Scott,  3  Rand.  399.  The  case 
was  one  of  probat,  and  the  question  turned  upon  the 
capacity  of  the  testator.  The  wife  of  the  testator  was 
one  of  the  legatees  and  interested  in  establishing  his 
will,  and  it  was  sought  by  those  who  contested  its 
validity,  to  rely  on  her  declarations,  as  to  the  incapacity 
of  her  husband  to  make  a  will,  made  by  her  in  his 
lifetime  and  before  the  date  of  the  will.  It  was  deci- 
ded by  this  Court  that  the  reason  of  the  rule  did  not 
reach  the  ease  of  such  declarations  ;  and  that  the  rule 
did  not  extend  to  admissions  and  declarations  made  by 
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parties  before  their  interest  in  the  subject  matter  of 
controversy  arose. 

The  reasons  for  denying  the  extension  of  the  rule  to 
the  admissions  and  declarations  of  representatives, made 
before  they  are  clothed  with  their  representative  rights 
and  duties,  would  seem  to  be  equally  obvious:  And 
all  the  cases  which  I  have  been  able  to  find  deny  the 
competency  of  such  evidence.  Thus  in  Webb  v.  SmUk 
21  Eng.  C.  L.  R.  392,  the  declarations  of  a  prochien 
amie  made  before  the  institution  of  the  suit,  were  de- 
cided to  be  not  admissible  for  the  defendant.  And  in 
Fenwick  and  others  v.  Thornton,  22  Eng.  C.  L.  R.  246, 
which  was  the  case  of  a  suit  by  the  assignees  of  a  bank- 
rupt, it  was  decided  that  the  defendant  could  not  rely 
on  the  admissions  of  one  of  the  plaintiffs  made  before 
he  was  appointed  assignee.  The  precise  question  be- 
fore us  arose  in  the  case  of  Plant  v.  M^Ewen,  4  Conn. 
R.  544,  and  under  circumstances  very  similar  to  those 
in  which  it  is  presented  here. 

That  was  a  suit  against  William  M'Ewen  as  the 
executor  of  his  father.  The  plaintiffs  in  their  declara- 
tion alleged  that  the  testator  had  in  his  lifetime,  for  a 
valuable  consideration,  assigned  to  the  plaintiffs,  and 
warranted  as  due  and  owing,  a  note  on  one  William 
Walker;  whereas  the  defendant,  before  the  said  assign- 
ment, acting  for  and  as  the  agent  of  his  father,  had 
received  of  Walker  a  note  on  one  Uawley,  payable  to 
said  Walker  under  an  agreement,  as  agent  of  his  father, 
to  endorse  said  last  mentioned  note  as  a  credit  on  the 
first: — that  there  had  been  a  failure  to  comply  \\nththe 
agreement,  in  consequence  of  which  the  estate  of  the 
father  in  the  hands  of  the  defendant  as  executor  had 
become  liable  to  the  plaintiffs  for  the  amount  of  the 
note  from  Hawley  to  Walker.  On  the  trial  the  Judge 
admitted  evidence  proving  that  the  defendant  did  re- 
ceive the  note  against  Hawley,  and  that  he  agreed  to 
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endorse  it  on  the  note  of  his  father  against  "Walker.  1851. 
No  other  evidence  was  offered  to  show  that  the  defen-  ^^^ 
dant  was  in  the  transaction  the  authorized  agent  of  his  — -; — p 
&ther.  In  the  Supreme  court  the  effort  was  made  by  adm'r 
counsel  to  vindicate  the  correctness  of  the  decision  of  ^j^^. 
the  Judge  on  two  grounds.  1st.  That  the  act  of  the  der. 
defendant  in  receiving  the  note  against  Hawley,  and 
his  agreement  to  credit  it  on  the  note  against  Walker, 
were  admissible  as  the  acts  and  declarations  of  a 
party  to  the  record.  And  2d.  That  his  conduct  in 
the  matter  was  competent  evidence  as  tending  to  shew 
that  he  was  acting  in  the  transaction  as  the  agent  of 
his  father.  But  the  Court  decided  that  on  neither 
ground  could  the  legality  of  the  evidence  be  sustained. 
The  Judge  delivering  the  opinion  of  the  Court  said, 
that  whilst  it  was  true  as  a  general  rule,  that  the  de- 
clarations of  a  party  to  the  record  were  evidence 
against  him,  there  was  no  principle  which  would  au- 
thorize the  proof  of  an  act  or  contract  of  the  defend- 
ant, antecedent  to  his  acceptance  of  the  trust  of  execu- 
tor, to  affect  the  estate  committed  to  his  care :  And 
that  the  naked  act  and  engagement  of  the  defendant, 
without  the  exhibition  or  actual  pretence  of  any  autho- 
rity, implied  no  proof  of  agency;  nor  did  they  consti- 
tute premises  from  which  any  such  inference  could  be 
deduced.  To  apply  these  remarks,  with  slight  modifi- 
cation, as  I  think  we  may  properly  do,  to  the  case  be- 
fore us,  is  to  decide  its  fate.  The  certificate  of  the 
Judge  negatives  the  existence  of  any  proof  in  the 
cause,  except  what  is  to  be  inferred  from  the  paper 
heretofore  mentioned,  tending  to  shew  that  the  plaintiff 
in  error  was  the  agent  of  his  intestate  Seth  Gaines : 
And  the  paper  on  its  face  shews  no  claim  or  assertion 
on  the  part  of  the  plaintiff  in  error  that  he  was  acting 
in  the  matter  under  any  authority  derived  from  the 
said  Seth. 
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1861.         I  am  therefore  of  opinion,  that  the  Circuit  court  erred 
5^^  in  refusing  to  exclude  the  paper  la«t  mentioned ;  and 
-— — 7"  that  the  Judgment  ought  to  be  reversed, 
adm'r 

Alian-      "^^^  other  Judges  concurred  in  Judge  Danid's  opi- 
der.      nion. 

Judgment  reversed. 


Bicfimonft^ 


1851.  Shjildon  ^  als.  V.  Armstead's  admW  ^  ah. 

January 


Tenn. 


(Absent  Cabell^  P.  and  Brooke,  J.) 

March  3d. 

G  died  in  1762,  making  W  his  executor.  In  1784  bill  by  legatees 
of  G  against  administrators  of  W  for  an  account.  The  adminis- 
trators having  turned  over  the  estate  of  W  to  D  the  husband  of 
S  the  only  child  of  W,  he  attends  to  the  settlement  of  the  ac- 
counts before  the  commissioner,  which  is  returned  in  1798.  After 
the  death  of  D,  S  the  executrix  of  D,  and  her  second  husband,  in 
1804,  upon  a  rule  for  counter  security,  surrender  the  office,  and 
L  another  ex'or  of  D  qualifies,  to  whom  S  and  her  husband  pay 
over  the  assets  in  their  hands.  In  1805  bill  amended,  and  S  and 
her  husband  and  L  executor  of  D  made  parties,  and  they  answer 
contesting  the  claim  of  plaintiff,  and  except  to  the  report.  After 
the  revival  of  the  suit  against  L,  he  pays  over  to  the  legatees  of 
D  a  large  amount  of  the  assets  in  his  hands ;  and  in  1814  he 
dies,  when  the  suit  is  revived  against  the  administrator  de  b(m 
Twn  of  D ;  and  in  1816  there  is  a  decree  agamst  him  based  upon 
the  report  of  1798.  He  takes  an  appeal;  and  in  1821  the  decree 
is  reversed  for  a  matter  of  form,  but  affirmed  in  other  respects, 
and  the  Court  below  is  directed  to  enter  a  decree  accordingly.  In 
1822  the  Court  below  enters  the  decree  in  favour  of  all  the  1^- 
tees  of  G  except  B,  as  to  whom  her  marriage  is  suggested,  and 
the  entry  of  the  decree  is  postponed  until  the  husband  is  made  a 
party.    Afterwards  B's  husband  dies ;  and  then  in  1826  all  thele- 
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gates  of  G,  including  B,  file  their  bill  against  the  administratrix     1851. 
of  the  administrator  de  bonis  non  of  D  and  his  legatees,  and  the  January 
representative  of  L,  to  have  satisfaction  of  the  decrees  of  18 IG        "^' 


and  1822.    In  1829  the  bill  is  dismissed  as  to  the  administra-  Sheldon 
trix  of  the  administrator  de  bonis  non  and  the  representative  of    &  als. 
L,  which  on  appeal,  is  reversed  in  1836.    In  1838  the  plaintiffs      .  ^• 
make  the  sureties  of  the  administrator  de  bonis  non  of  D  and  the    gtead's 
l^atees  of  L  parties.     Held  :  adm'r 

1.  That  the  decrees  of  1816,  1821  and  1822,  taken  in  connex-     &  als- 
ion  with  the  decree  of  the  Court  of  appeals  of  1836,'  conclu- 
sively establish  against  D  and  all  his  representatives,  the  in- 
debtedness of  W*s  estate  to  the  legatees  of  G ;  that  they  had 

a  right  to  follow  the  assets  in  the  hands  of  D  ;  that  a  suffi- 
ciency of  such  assets  had  come  to  his  hands ;  and  that  his 
representatives  who  have  received  his  assets  are  accounta- 
ble to  said  legatees  for  the  assets  so  received. 

2.  Quaere  :  What  would  be  the  effect  generally  of  a  judgment 
against  an  administrator  de  bonis  non  in  establishing  a  debt 
against  the  estate,  so  as  to  conclude  a  former  executor  or  ad- 
ministrator, and  thereby  subject  him  to  a  devastavit  f 

3.  Under  the  circumstances  of  this  case,  the  decree  against  the 
administrator  d^  bonis  non  of  D  in  1822,  in  pursuance  of  the 
decree  of  the  Court  of  appeals  of  1821,  and  substantially  af- 
firming the  decree  of  1816,  must  be  held  as  conclusive  upon 
L  the  prior  executor  of  D,  upon  the  question  of  the  indebt- 
edness of  the  estate  of  W  ;  the  right  to  follow  his  assets  in 
the  hands  of  D  ;  the  receipt  of  sufficient  assets  by  D  for  the 
payment  thereof;  and  the  liability  of  his  estate  for  the 
amount. 

4.  That  L  having  paid  over  to  the  legatees  of  D  the  assets, 
with  fiill  notice  of  the  claim  of  G's  legatees,  and  after  the 
suit  was  revived  against  him,  such  payment  constituted  a  de- 
rastatrit. 

5.  A  part  of  the  assets  of  D's  estate  having  been  retained  by 
L,  and  recovered  by  suit  from  his  executor  after  his  death, 
by  the  administrator  de  bonis  non  of  D,  L  is  to  be  credited 
for  the  amount  so  recovered. 

6.  As  the  legatees  of  G  claimed  by  force  of  the  same  decrees 
ascertaining  the  rights  of  all ;  and  having  a  common  inte- 
rest, are  seeking  satisfaction  out  of  a  common  fund,  it  was 
proper  to  unite  in  one  suit  to  get  the  benefit  of  the  former 
decrees  in  their  favour  ;  and  the  bill  is  not  multifarious. 

7.  The  right  of  the  plaintiff  B  to  prosecute  the  suit  to  enforce 
the  previous  decrees,  is  not  to  be  distinguished  from  that  of 
the  other  plaintiffs. 
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1851. 

January 

Term. 

Sheldon 
&  als. 

V. 

Arm- 
stead's 
adm'r 
&  als. 


8.  As  the  decree  of  1816  was  suspended  by  the  appeal,  and  no 
definitive  decree  establishing  the  debt  against  the  estate  of  D, 
was  made  until  1822,  and  as  until  then  the  claimants  had 
no  right  to  proceed  against  the  representative  of  L  for  hia 
devastavit,  the  statute  of  1826  was  no  bar  to  the  suit  com- 
menced in  that  year ;  nor  was  the  suit  barred  by  the  delay  of 
the  plaintififs. 

9.  The  personal  representative  of  L  having  paid  over  the  as- 
sets to  the  devisees  and  legatees  of  L,  without  notice  of  the 
pfaintiffs'  claim,  it  was  proper  to  subject  them  in  the  firet 
instance,  instead  of  the  personal  representative. 

10.  That  the  amount  paid  over  by  the  administrator  of  L  to 
the  administrator  de  bonis  non  of  D,  under  the  decree  of  the 
Court,  should  be  applied  as  a  credit  to  L,  to  the  principal  of 
the  debt  due  from  D  to  G,  for  which  L  was  held  responsible. 

11.  That  some  of  the  legatees  of  G  having  abandoned  the  pro- 
secution of  their  claim,  the  liabilities  of  the  parties  who  are 
responsible  for  W  are  diminished  to  the  amount  of  the  shares 
of  these  legatees. 

12.  The  wife  of  the  personal  representative  of  L,  was  a  lega- 
tee for  life  of  L,  and  had  died,  and  the  property  had  be^ 
transferred  to  those  entitled  in  remainder,  before  any  reco- 
very in  the  case.  B  having  no  assets  of  his  wife,  cannot  be 
held  responsible  on  account  of  such  life  estate  which  had 
previously  terminated ;  and  the  assets  of  L  which  the  claim- 
ants were  entitled  to  follow,  had  passed  into  the  hands  of 
those  entitled  in  remainder. 

13.  Under  the  circumstances  of  this  case,  the  plaintiff  should 
proceed  first  against  the  legatees  of  D  for  the  recovery  of  the 
amount  due  them  ;  and  should  only  recover  from  the  lega- 
tees of  L  so  much  of  their  claim  as  cannot  be  recovered  from 
the  legatees  of  D. 

14.  As  the  decree  of  1822  ascertained  the  right  of  the  plain- 
tiflfe  to  proceed  against  the  sureties  of  the  administrator  de 
bonis  non  of  D,  and  they  were  not  made  parties  until  1838, 
the  act  of  1826  is  a  good  defence  for  them  against  the  claim 
of  the  plaintiffs. 


Gill  Armstead  and  William  Armstead  were  brothers 
and  partners  in  business,  residing  in  the  county  of  New 
Kent.  Gill  Armstead  died  in  the  year  seventeen  hun- 
dred and  sixty-two,  having  first  made  his  will  which 
was  duly  admitted  to  record,  by  which  he  gave  his 
slaves  and  personal  estate  to  be  equally  divided  among 
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his  six  children  as  they  should  come  of  age  or  marry ;    1851. 
and  he  appointed  his  wife  Betty,  his  brothers  William    xerm?^ 
and  John  Arrastead,  and  his  friends  Richard  Allen,  sen.,  TTTJ — 
Richmond  Allen,  and  Dudley  Williams,  sen.,  his  execu-    &  als. 
trix  and  executors  ;  all  of  whom  qualified.  ^^_ 

Previous  to  April  1784,  Betty  Armstead  the  widow  stead's 
and  executrix  of  Gill  Armstead,  had  married  John  ^^Is. 
Lewis,  and  William  and  John  Armstead  and  Richard 
Allen,  sen.,  the  executors  of  Gill,  had  died.  On  the 
7th  of  that  month  a  bill  was  exhibited  in  the  high 
Court  of  chancery  at  Richmond,  by  William  Armstead, 
Miles  Selden,  jr.  and  Betty  his  wife,  John  Gary  and  Su- 
sanna his  wife,  Mary  Burwell,  John  Ambler  and  Frances 
his  wife,  and  Martha  Armstead,  the  said  William  Arm- 
stead and  the  female  plaintiffs  beins:  the  children  and 
legatees  of  Gill  Armstead,  against  Dudley  Williams  and 
Richmond  Allen  surviving  executors  of  Gill  Armstead, 
William  Clayton,  administrator,  and  Mary  Armstead, 
administratrix  of  William  Armstead  the  brother  and 
executor  of  Gill,  and  William  Arrastead  administrator 
of  John  Armstead,  who  was  also  a  brother  and  executor 
of  Gill  Armstead,  the  object  of  which  suit  was  to  pro- 
cure a  settlement  and  distribution  of  the  estate  of  Gill 
Armstead  in  the  hands  of  his  executors. 

Dudley  Williams  and  Richmond  Allen,  the  surviving 
executors,  filed  their  answ^er,  stating  that  the  manage- 
ment of  the  estate  had  been  wholly  left  to  William  and 
John  Armstead  and  the  widow  Betty,  and  that  the  re- 
spondents never  interfered  with  the  estate  until  after 
the  death  of  William  and  John  Armstead,  when  they 
possessed  themselves  of  such  of  the  testator's  books 
and  papers  as  they  could  find ;  and  although  the  books 
•shewed  large  balance  in  some  instances,  due  the  testa- 
tor, yet  they  could  collect  none  of  them ;  they  having 
been  paid  either  to  Gill  Armstead  in  his  lifetime,  or  to 
their  co-executors  William  and  John  Armstead,  after 
his  death.     The  bill  was  also  answered  by  Clayton  and 
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1851.     Mary  Armstead,  executor  and  executrix  of  William      ■ 
l^aJ  Armstead,  stating  their  willingness  to  account  as  the      { 
---— —  Court  should  direct :  And  John  Armstead's  administra- 
&  als.    tor  answered,  claiming  that  his  intestate  was  m  advance 
j^^    to  the  estate  of  his  testator;  and  saying  that  he  was 
stead's    ready  to  account. 

&  als.  I*^  1786,  Betty  Lewis  the  executrix  of  Gill  Armatead, 
was  made  a  defendant,  and  filed  her  answ^er :  and  in 
November  of  the  same  year  a  decree  was  made  direct- 
ing, 1st.  That  Bettj^  Lewis,  Dudley  Williams  and  Rich- 
mond Allen,  render  an  account  of  the  administration  of 
their  testator's  estate.  2d.  That  William  Clayton  and 
Mary  Armstead  render  an  account  of  their  intestate 
William  Armstead's  administration  on  Gill  Armstead^s 
estate.  3d.  That  William  Armstead,  administrator  of 
John  Armstead,  render  an  account  of  the  administra- 
tion of  said  John  upon  the  estate  of  Gill  Armstead. 

Under  the  foregoing  decree  commissioner  Hay  made 
a  report  in  March  1798,  shewing  due  from  the  estate  of 
William  Armstead  the  executor,  to  the  estate  of  Gill 
Armstead,  the  sum  of  £  2168.  18.  6  J. ;  and  from  the 
estate  of  John  Armstead  the  sum  of  £  422.  9.  3 J.  The 
commissioner  then  proceeded  to  state  accounts  between 
the  executors  and  the  legatees  of  Gill  Armstead,  based  on 
these  balances,  shewing  the  amount  due  to  each  legatee. 
The  balance  found  against  William  Armstead  seems 
to  have  arisen  out  of  the  transactions  of  the  partnership 
which  had  existed  between  himself  and  Gill  Armstead; 
of  which  partnership  no  mention  was  made  in  the  bill 
or  in  any  of  previous  proceeding.^. 

In  June  1799,  all  the  defendants  being  dead,  sub- 
poenas to  revive  the  suit  against  the  representatives  of 
William  and  John  Armstead,  were  awarded  ;  and  leave- 
was  given  the  plaintiffs  to  amend  their  bill  by  making 
William  Dandridge  a  defendant.  William  Dandridge 
was  the  husband  of  Susanna,  the  only  child  of  William 
Armstead  the  executor  of  Gill  Armstead ;  and  although 
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not  a  party  in  the  cause  %vhen  the  accounts  were  taken,     1851. 
was  in  fact  the  party  principally  interested,  and  was  the    ^^^ 
party  who  attended  to  the  settlement  of  the  accounts.  TTTT — 
Although  he  seems  to  have  acknowledged  the  service    Aals. 
of  a  subpoena  upon  him,  he  was  not  made  a  party  by     ^^_ 
an  amended  bill  during  his  lifetime.     In  the  early  part    steacrs 
of  the  year  1803  he  died,  having  by  his  will  appointed     ^Se^ 
his  wife  Susanna  and  William  Langborne  and  John 
Bassett  his  executrix  and  executors;  and  Susanna Dan- 
dridge  alone  qualified,  in  June  1803. 

In  1804  or  1805,  Susanna  Dandridge  having  inter- 
married with  David  Dorrington,  the  plaintiffs  filed  a 
bill  of  revivor  and  supplement,  in  which  were  recited 
the  previous  proceedings  in  the  cause,  the  leave  to 
amend  the  bill  by  making  William  Dandridge  a  defen- 
dant, granted  in  1799,  the  issuing  of  subpcenas  to  re- 
vive under  that  order,  the  death  of  William  Dandridge, 
the  qualification  of  his  widow  as  executrix  and  her  in- 
termarriage with  Dorrington,  and  the  appointment  of 
William  Langborne  and  John  Bassett  as  executors  of 
Dandridge.  The  bill  charged  the  existence  of  the  part- 
nership between  Gill  and  William  Armistead ;  that  at 
the  death  of  Gill,  William  was  indebted  to  the  concern; 
and  that  after  Gill's  death,  he  possessed  himself  of  the 
partnership  effects  to  a  considerable  amount,  and  took 
upon  himself  the  entire  management  of  the  said  Gill's 
personal  estate,  as  executor.  That  he  kept  open  the 
partnership  store  for  twelve  months  after  Gill  Arm- 
stead's  death,  receiving  the  profits;  at  the  end  of  which 
time  he  sold  off  the  stock,  and  took  into  his  possession 
all  the  books,  papers,  bonds,  &c.  of  the  partnership,  and 
of  Gill  Armstead.  That  after  the  marriage  of  William 
Dandridge  with  Susanna,  the  only  child  of  said  Wil- 
liam Armstead,  the  administrators  paid  over  and  deli- 
vered up  to  Dandridge,  in  right  of  his  wife,  all  the.pro- 
perty  of  William  Armstead, and  whatever  was  due  from 
them  as  his  administrators,  before  they  had  accounted 
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1851.     for  any  of  said  William  Armstead's  transactions  either 

TeiT^  as  surviving  partner  or  as  executor  of  Gill  Armistead. 

— — —  That  there  was  then  no  personal  representative  of  the 

&  ale.    estate  of  William  Armstead;  and  that  under  these  cir- 

j^     cumstances  the  complainants  had  a  right  to  follow  the 

Btead*8   personal  assets  of  William  Armstead  in  the  hands  of 

&  ale.    William  Dandridge  and  his  representatives,  for  satistk- 

tion  of  their  claims  against  him  as  surviving  partner 

and  executor  of  Gill  Armstead.     They  therefore  made 

Dorrington  and  wife,  Basse tt  and  Langborne  defendants, 

and  asked  for  satisfaction  out  of  the  estate  of  William 

Dandridge. 

On  the  12th  of  May  1804,  on  the  motion  of  the  sure- 
ties of  Mrs.  Dorrington  as  executrix  of  Dandridge,  the 
Court  made  an  order  on  Dorrington  and  wife  for  coqu- 
ter  security;  and  on  the  3d  of  June  1805,  Dorrington 
appeared,  and  for  himself  and  his  wife  consented  that 
the  estate  of  William  Dandridge  should  be  dehvered 
to  the  sureties ;  and  the  same  was  ordered  accordingly: 
whereupon  William  Langborne  qualified  as  executor 
of  William  Dandridge. 

Dorrington  and  wife  answered  the  amended  and  sup- 
plemental bill,  resisting  the  pretensions  of  the  plaintifts 
on  various  grounds.  There  was  also  a  subpoena  to  an- 
swer the  bill,  issued  in  November  1805,  and  returned 
served  on  Langborne ;  and  an  attachment  was  issued 
against  him  in  July  1806,  the  service  of  which  he  ac- 
knowledged; and  in  October  1806,  he  filed  his  answer, 
in  which  he  relied  on  the  great  lapse  of  time  since  the 
death  of  Gill  Armstead  as  furnishing  a  presumption 
that  all  matters  of  the  partnership  had  been  duly  settled, 
and  the  plaintiffs  satisfied  all  proper  demands;  and  in  aid 
of  this  presumption  he  relied  on  the  facts  that  the  plain- 
tiffs had  many  years  before  received  their  proportions 
of  Gill  Armstead's  estate  without  any  reservation  as  to 
the  partnership;  that  several  of  the  plaintiffs  afterwards 
gave  their  bonds  to  William  Armstead,  which  they 
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would  not  have  done  if  there  had  been  no  settlement ;     1851. 

and  that  John  Armstead,  the  acting  executor,  actually    Term7 

received  a  large  portion  of  the  goods,  from  which  a  set-   ,,  ,, — 
r    .  ,  .       ,      ^ ,  ,      .    n         ^     TT    ..        Sheldon 

tJement  of  the  partnership  should  be  inferred.   He  fur-     &al8. 

ther  denied  the  right  of  the  plaintiffs  to  call  the  defen-     jj^^ 

dant,  or  the  estate  of  his  testator,  to  account  concerning    stead's 

the  matters  mentioned  in  the  bill ;  and  he  pleaded  the    &  ala. 

statute  of  limitations. 

It  appears  that  on  the  29th  of  December  1806,  Dor- 
ringtpn  and  wife  paid  over  to  Langborne  assets  of  the 
estate  of  William  Dandridge  to  the  amount  of  20,698 
dollars  17  cents;  and  on  the  same  day  he  paid  to  the 
legatees  of  Dandridge  20,529  dollars  48  cents  :  and  it 
also  appears  that  he  received  other  assets,  amounting  to 
upwards  of  10,000  dollars ;  and  that  his  payments  to 
the  legatees  amounted  to  upwards  of  27,000  dollars  of 
principal. 

In  1815  William  Langborne  died,  and  John  Bassett 
having  refused  to  qualify  as  executor  of  William  Dan- 
dridge, the  estate  was  committed  to  Thomas  H.  Pros- 
ser,  high  sheriff  of  the  county  of  Henrico.  The  cause 
came  on  to  be  heard  on  the  Ist  day  of  June  1816,  when 
it  was  revived  in  the  name  of  Abraham  A.  Green  and 
Elizabeth  A.  A.  Coke,  children  of  Martha  Green,  who 
was  Martha  Armstead,  and  by  consent  of  the  plaintiffs 
was  dismissed  as  to  the  representatives  of  John  Arm- 
stead ;  the  plaintiffs  not  wishing  to  prosecute  their  claim 
against  his  estate ;  And  the  Court,  holding  that  it  was 
not  necessary  to  bring  the  representatives  of  the  deceas- 
ed executors  of  Gill  Armstead,  or  of  the  deceased  ad- 
ministrators of  William  Dandridge,  before  the  Court, 
and  reciting  that  it  appeared  that  William  Armstead, 
whose  representatives,  Mary  Armstead  and  William 
Clayton,  were  originally  parties  to  this  suit,  was  the  prin- 
cipal acting  executor  of  Gill  Armstead,  and  surviving 
partner  of  said  Gill  and  William  ;  and  that  he  received 
the  greater  part  of  the  debts  of  said  partnership,  as  well 
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1851.     as  those  of  said  Gill  in  his  individual  right,  and  that  after 

TermT  ^^^  death  all  the  estate  of  the  said  William  Armstead, 

-— — —  as  well  as  the  books,  papers  and  evidences  of  debts,  be- 

Sheldon  ,         .  n  ,  .  ,  i         •  i  V,.n 

&  als.     longing  as  well  to  the  said  partners  as  to  the  said  Gill 

jj'  Armstead,  came  into  the  hands  of  William  Dandridge, 
stead's  formerly  a  party  in  this  cause,  who  intermarried  with 
&  als.  Susanna,  the  only  child  of  said  William  Armstead,  now 
the  wife  of  David  Dorrington,  both  of  whom  are  de- 
fendants ;  and  overruling  all  the  exceptions  of  the  de- 
fendants, was  of  opinion  that  the  plaintiffs  had  a  right 
to  follow  the  estate  of  William  Armstead  which  came 
to  the  hands  of  William  Dandridge,  who  it  appears  pos- 
sessed himself  of  a  sufficiency  of  that  estate,  as  well  as 
of  the  debts  due  to  Gill  Armstead's  estate,  to  pay  the 
claims  of  the  plaintiffs  found  to  be  due  to  them  re8pe^ 
tively.  It  was  therefore  adjudged,  ordered  and  de- 
creed, that  the  defendant  Thomas  H.  Prosser,  commit- 
tee of  the  estate  of  William  Dandridge,  out  of  the  es- 
tate of  the  said  William  which  had  or  might  come  to 
his  hands  to  be  administered,  should  pay  to  the  plain- 
tiff William  Armstead,  £  490.  4.  8|.,  with  interest  at 
five  per  cmL  per  annum  on  £  361.  9.  9.,  part  thereof, 
from  the  11th  day  of  May  1778,  till  paid ;  to  the  plain- 
tiff Betty  Selden,  in  her  own  right,  £  245.  7.  lOJ.,  with 
like  interest  on  £  243. 10.  11.  from  the  29th  of  October 
1774,  till  paid ;  to  the  plaintiff  Susanna  Gary,  in  her 
own  right,  £  348. 13.  8.,  with  like  interest  from  the  16th 
of  March  1777  ;  to  the  plaintift  William  Selden,  admi- 
nistrator de  bonis  non  of  Joseph  Selden,  £  188.  G.  7J., 
with  like  interest  from  the  26th  ifovember  1774,  in 
right  of  his  deceased  wife  Mary ;  to  John  Ambler,  sur- 
viving husband  of  his  deceased  wife  Frances,  £  361. 
9.  9.,  with  like  interest  from  the  25th  October  1767;  to 
Abraham  A.  Green  and  Elizabeth  A.  A.  Cocke,  chil- 
dren of  Martha  Green,  who  survived  her  husband, 
£  361.  9.  9.,  with  like  interest  from  the  25th  of  Octo- 
ber 1767 ;  and  their  costs. 
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On  the  3d  of  June  1816,  administration  de  bonis  non    1861. 
on  the  estate  of  William  Dandridge,  was  granted  to  Bar-    Tem7 
tholomew  Dandridge  his  son,  who  executed  a  bond  in  ^,  ,, — 
the  penalty  of  £20,000.,  with  Thomas  H.  Terrill  and    &als. 
three jothers  as  his  sureties;  and  thereupon  took  an  ap-    ^^^ 
peal  frdta  the  foregoing  decree  of  the  Ist  of  June  1816.    stead's 
On  the  nth  of  December  1821,  the  cause  was  decided    ^als!^ 
in  the  Court  of  appeals,  when  the  Court,  for  reasons 
stated  in  the  decree,  approved  the  decree  of  the  Court 
of  chancery  affirming  the  report  of  the  commissioner, 
and  overruling  the  exceptions  thereto;  notwithstanding 
some  of  the  plaintiffs  had  not  strictly  entitled  them- 
selves to  a  decree  by  taking  administration  on  the  es- 
tates to  which  they  were  so  respectively  entitled ;  and 
it  was  held  that  under  the  circumstances  of  the  case 
the  Chancellor  would  have  been  justified  in  decreeing 
payment  to  these  appellees  respectively,  of  the  sums 
mentioned  in  the  decree,  on  their  giving  bond  with  se- 
curity to  the  satisfaction  of  the  Court,  to  the  appellant 
to  indemnify  him  from  any  claim  which  might  be  made 
by  any  legal  representative  of  the  person  in  whose  right 
such  payment  was  decreed.     The  decree  was  therefore 
reversed,  with  costs,  and  the  cause  was  remanded  to  the 
Court  of  chancery  to  have  a  decree  entered  according 
to  the  foregoing  principles;  and  in  case  of  a  failure  to 
give  such  bonds,  to  have  the  suit  revived  in  the  name 
of  the  legal  representative  of  the  party  in  whose  right 
the  claim  is,  and  proceeded  in  to  a  final  decree. 

On  the  18th  of  July  1822,  a  decree  was  made  in  the 
Chancery  court  in  conformity  with  the  decree  of  the 
Court  of  appeals,  in  favour  of  the  plaintiffs  respectively, 
against  Bartholomew  Dandridge,  administrator  de  bonis 
mm  of  William  Dandridge,  for  the  sums  mentioned  in 
the  decree  of  the  1st  of  June  1816,  except  as  to  Eliza- 
beth A.  A.  Cocke.  As  to  her,  the  decree  was,  that "  it 
being  suggested  that  Elizabeth  A.  A.  Cocke,  one  of  the 
plaintiffs,  hath  intermarried  with Booth,  this  cause 
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1851.     is  retained  for  further  proceedings  as  to  that  plaintiff; 

T^rm7  ^"^  leave  is  given  the  said  Booth  and  wife  to  file  a  bill 
of  revivor  and  supplemental  bill.     At  the  time  this  de- 

&al8.    cree  was  entered  Bartholomew  Daudridge's  powers  as 
.  ^*       administrator  had  been  revoked,  and  David  Dorrpgton 

stead's   and  his  wife  had  been  allowed,  at  the  SeptemBfer  term 

A  Ss^  of  the  County  court  of  Henrico,  in  1821,  to  give  the 
counter  security  required  in  1805,  and  to  resume  the 
administration  of  William  Dandridge's  estate.  And 
thus  terminated  this  suit  of  Armstead  v.  Amnstead. 

In  the  month  of  September  1826,  the  bill  in  the  pre- 
sent suit  of  Armstead  v.  Dandridge  was  exhibited  in 
the  District  Court  of  chancery  then  held  in  Williams- 
burg, by  Gill  Armstead  and  Thomas  B.  Allen,  adminis- 
trators of  William  Armstead  deceased,  one  of  the  chil- 
dren of  Gill  Armstead  deceased,  and  one  of  the  plaintiffs 
in  the  former  suit  of  Armstead  v.  Armstead^  Betty  Sel- 
den,  Susanna  Cary,  William  Selden,  administrator  of 
Joseph  Selden,  John  Ambler  and  Abram  A.  Green,  be- 
ing the  same  plaintiflEs  as  in  the  former  suit  (except  Eli- 
zabeth A.  A.  Booth,  who  had  obtained  no  decree,  but 
as  to  whom  the  cause  was  retained  and  leave  to  amend 
the  bill  given,)  against  David  Dorrington  and  his  wife 
Susanna,  executrix  of  William  Dandridge  deceased, 
William  Duval,  the  administrators  of  John  Pendleton, 
and  the  committee  and  administrator  of  John  Adaras, 
securities  of  said  Susanna  as  executrix  aforesaid,  Burwell 
Bassett  administrator  of  William  Langborne,  who  was 
one  of  the  executors  of  William  Dandridge,  Bartholo- 
mew Dandridge  administrator  de  bonis  non  of  William 
Dandridge  deceased,  and  in  his  own  right  as  heir  and 
devisee  of  said  William  Dandridge,  John  Williams  and 
Scianna  his  wife,  Eleanor  Dandridge,  John  B.  Richard- 
son and  Lavinia  his  wife,  and  Robert  F.  Dandridge, 
heirs  and  devisees  of  the  said  William  Dandridge.  The 
object  of  this  bill  is  to  carry  into  effect  the  decree  ob- 
tained in  the  same  Court  by  the  plaintiffi  against  Bar- 
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tholomew  Dandridge,  as  administrator  de  bonis  non  of    1851. 

William  Dandridge ;  to  which  decree  and  to  all  the  pro-    Xerm7 

ceedings  on  which  it  is  founded,  reference  is  made  bv  — — 

,     , .,?  .in  ^    Sheldon 

the  bill  as  part  thereof.  &  als. 

The  bill  avers,  that  the  said  decree  has  been  unavail-  ^J^_ 
ing,  because  the  estate  of  William  Dandridge  has  been  stead's. 
all  wasted  or  sold,  so  that  no  execution  can  reach  it,  al-  \  ^g^ 
though  his  estate  is  fully  able  to  pay  all  the  demands 
against  it;  that  Susanna  Dandridge,  the  widow  of  Wil- 
liam, qnalified  as  his  executrix,  and  soon  thereafter  in- 
termarried with  Dorrington,  who  received  considerable 
estate  of  said  William  into  their  hands,  which  they 
wasted  and  converted  to  their  own  use;  that  Willian) 
Langborne  also  qualified  as  executor  of  said  William 
Dandridge,  on  the  3d  of  June  1805,  and  received  a  large 
estate  into  his  possession,  which  he  also  wasted  or  mis- 
applied ;  that  Bartholomew  Dandridge  qualified  as  ad- 
ministrator de  bonis  non  of  William  Dandridge,  and  re- 
ceived a  large  estate  into  his  hands  of  the  said  William 
Dandridge,  which  he  also  wasted  and  misapplied ;  that 
the  said  William  Dandridge  left  a  large  real  estate, 
which  is  in  the  hands  of  his  heirs  and  devisees,  and 
which  may  be  liable  to  the  plaintiffs'  demands,  in  the 
event  that  the  personal  estate  was  expended  in  the  pay- 
ment of  specialty  debts,  or  to  the  extent  that  it  was  so 
consumed ;  that  some  or  all  of  the  defendants  are  liable 
for  the  plaintiflfe'  said  decree,  and  relief  is  accordingly 
prayed  against  them. 

The  administrators  of  John  Pendleton,  one  of  the 
sureties  of  Susanna  Dorrington  as  executrix  of  Wil- 
liam Dandridge,  answered,  averring  their  ignorance  of 
the  matters  charged,  and  calling  for  proof  of  them,  and 
insisting  that  the  claims  of  the  plaintiflB  should  be  re- 
garded as  stale  demands,  their  intestate  Pendleton  hav- 
ing been  dead  more  than  twenty  years,  and  no  demands 
ever  before  made. 
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1851.         William  Duval,  another  surety  of  Mrs.  Dorrington, 
TermT  answered  the  bill  to  the  same  eflfect. 

— Burwell  Bassett,  administrator  of  William  Langborne, 

&  als.  also  answered  the  bill,  admitting  that  Langborne  was 
Arm-  ^-^^^u^or  ^f  William  Dandridge,  and  calling  for  proper 
stead's  and  legal  proof  of  the  plaintiffs'  demands.  He  denies 
aSs^  that  Langborne  ever  wasted  the  estate  of  William  Dau- 
dridge,  or  any  part  thereof,  and  avers  that  the  said  es- 
tate was  duly  and  fully  administered  by  Langborne  in 
his  life,  and  his  administration  duly' settled  by  the  re- 
spondent, since  his  death,  under  an  order  of  the  Rich- 
mond Chancery  court ;  upon  which  settlement  the  ba- 
lance, and  divers  bonds,  &c.,  for  the  payment  of  money 
found  among  the  papers  of  Langborne,  and  appearing 
to  be  due  to  William  Dandridge's  estate,  were  paid  and 
handed  over  to  Bartholomew  Dandridge,  the  adminis- 
trator de  bonis  non  of  William  Dandridge,  under  the 
decree  of  said  Court ;  that  since  the  death  ot  Lang- 
borne, the  heirs  or  devisees  of  William  Dandridge  bad 
divided  among  themselves,  by  sale  under  a  decree  of 
said  Court  a  large  real  estate,  amounting  to  about 
60,000  dollars ;  that  the  complainants  had  prosecuted 
their  claims  against  Langborne,  in  his  lifetime,  and 
failed  to  establish  them  against  him,  and  should  not 
now  be  permitted  to  disturb  the  respondent.  He  exhi- 
bits with  his  answer,  Bartholomew  Dandridge's  receipt 
for  sundry  bonds,  certificates  of  stock,  &c.,  handed  over 
to  him. 

In  1827  the  death  of  Susanna  Dorrington  was  sug- 
gested, and  the  cause  was  revived  against  Mosby  Shep- 
pard,  sherift  of  Henrico  and  committee  of  her  estate,  and 
of  the  estate  of  William  Dandridge ;  also  the  death  of 
Bartholomew  Dandridge  was  suggested,  and  the  cause 
revived  against  Catharine  Dandridge,  his  administratrix. 
At  the  January  term  1828,  a  decree  was  rendered  for 
the  settlement  of  the  following  accounts,  viz.  :  1st.  An 
account  of  Bartholomew  Dandridgo's  administration  of 
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William  Dandridge'vS  estate.     2d.  Of  Catharine  Dan-    1851. 
dridge's  administration  of  Bartholomew  Dandridge's  es-    xermT 
tate.    3d.  Of  William  Langborne's  administration  of         — 
William  Dandridge's  estate,  taking  as  pnmaffack  true,    &  als. 
liable  to  be  surcharged  and  falsified  by  the  plaintiffs,     ^^^_ 
the  account  settled  under  the  decree  of  the  Richmond    stead's 
Chancery  court,  and  relied  on  in  the  answer  of  the  de-    ^  als. 
fendant  Bassett;  and  .in  taking  this  account  the  com- 
missioner was  directed  "  to  separate  the  payments  made 
to  the  heirs  and  legatees  of  William  Dandridge  deceased, 
and  the  credits  arising  from  rents."     4th.  An  account  of 
Burwell  Bassett's  administration  of  Langborne's  estate, 
unless  he  shall  admit  assets,  &c.     5th.  An  account  of 
all  the  real  estate  in  the  possession  of  the  heirs  or  de- 
visees of  William  Dandridge,  derived  by  devise  or  de- 
scent from  him,  and  if  aliened,  to  whom,  at  what  time, 
and  for  what  price.     6th.  An  account  of  all  the  spe- 
dalty  debts,  if  any,  of  William  Dandridge,  paid  out  of 
his  personal  estate. 

In  January  1829,  the  commissioner,  Anderson,  re- 
turned his  report  under  the  said  decree : 

First.  An  account  of  Bartholomew  Dandridge's  ad- 
ministration of  William  Dandridge's  estate,  shew^ing 
due  to  the  estate  of  William  Dandridge  the  sum  of 
2095  dollars  12  cents,  on  14th  February  1821,  interest 
added  to  the  Slst  December  1828,  989  dollars  93  cents, 
total  3l8t  December  1828,  3085  dollars  5  cents.  This 
account  is  settled  from  an  audit  of  Henrico  County 
court,  returned  in  the  lifetime  of  Bartholomew  Dan- 
dridge. 

Secondly.  An  account  of  Catharine  Dandridge's  ad- 
ministration of  Bartholomew  Dandridge's  estate,  shew- 
ing due  to  the  estate  of  Bartholmew  Dandridge,  on 
31st  December  1828,  the  sum  of  1244  dollars  84  cents. 

Thinlly.  An  account  of  payments  by  Langborne  to 
William  Dandridge's  devisees  and  legatees,  and  rents 
received,  shew-ing  principal  paid  over  to  William  Dan- 
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1851.     d  ridge's  children  and  widow,  23,249  dollars  57  cents, 
TemJ  ^^'^^  ^^^  above  the   rents  credited   in  said   account 
— — —  This  account  is  taken  from  the  account  rendered  under 
&  als.    the  order  of  the  Richmond  Chancery  court  before  re- 
Arm-    f^'^red  to,  of  Langborne's  administration  of  William 
stead's    Dandridge's  estate,  by  separating  the  items  of  payment 
&  als!^    *^*  *^^  legatees,  and  rents  of  real  estate  therein  con- 
tained. 

The  commissioner  reports,  that  Bassett  had  settled 
no  account  of  his  administration  of  Langborne's  estate, 
nor  had  he  admitted  assets,  and  that  none  of  the  defen- 
<lants,  heirs  and  devisees  of  William  Dandridge,  had 
rendered  the  accounts  required  of  them  as  to  the  real 
estate  devised  or  descended. 

Various  exceptions  are  filed  to  the  said  report  by  the 
]»laintifts  and  the  defendant  Bassett,  administrator  of 
Langborne. 

These  exceptions  of  Bassett  were  for  failing  to  credit 
the  estate  of  William  Dandridge  and  to  charge  Bartho- 
lomew Dandridge's  estate  with  various  sums  of  money 
which  it  was  alleejed  Bassett,  as  administrator  of  Lang- 
borne,  had  paid  over  to  Bartholomew  Dandridge,  as  ad- 
ministrator de  bonis  non  of  William  Dandridge,  under 
a  decree  of  the  Chancery  court.  After  the  death  of 
Langborne  and  qualification  of  Bartholomew  Dandridge, 
the  latter  filed  a  bill  in  the  Chancery  court  at  Kichmond 
against  Burw ell  Bassett,  as  the  administrator  of  William 
Langborne,  to  compel  Bassett  to  pay  over  to  him  the 
assets  of  William  Dandridge's  estate  which  were  in  the 
hands  of  Langborne  at  the  time  of  his  death.  The 
commissioner  to  whom  the  accounts  were  referred  re- 
ported the  sum  of  2872  dollars  66  cents  as  in  the  hands 
of  Langborne,  as  executor  of  William  Dandridge;  and 
this  sum  was  paid  over  to  Bartholomew  Dandridge  un- 
der the  decree  of  the  Court.  Of  this  sum  777  dollars 
54  cents  was  expended  in  a  due  course  of  administra- 
tion, leaving  a  balance  in  the  hands  of  Bartholomew 
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Dandridge  of  2095  dollars  12  cents,  as  due  the  14th  of    1851. 
February  1821.     The  commissioner  also  reported  two    ^^^ 
bonds  given  by  Bartholomew  Dandridge  to  Langborne,  "TTTI — 
one  for  purchases  at  a  sale  of  the  personal  estate  of    <&  als. 
William  Dandridge  made  by  Langborne,  for  2087  dol-     ^^_ 
lars  50  cents,  due  15th  January  1807,  and  the  other  for    stead's 
2000  dollars,  for  money  of  William  Dandridge's  estate    &  ^^ 
loaned  by  Langborne  to  Bartholomew  Dandridge  the 
15th  of  July  1814.     There  was  also  2228  dollars  due 
from  Dorrington  for  purchases  at  the  sale,  with  interest, 
also  600  dollars  for  rent  of  real  estate,  and  some  other 
bonds  of  third  persons  due  to  William  Dandridge's  es- 
tate and  held  by  Langborne,  the  obligors  in  which  the 
commissioner  reported  to  be  insolvent.     These  debts 
were  charged  to  Bartholomew  Dandridge,  administra- 
torof  William  Dandridge,  in  the  commissioner's  report ; 
and  the  Court,  approving  the  report,  decreed  in  his  fa- 
vour against  Bassett,  as  administrator  of  Langborne,  for 
the  balance  so  ascertained  to  be  due,  and  he  paid  over 
the  amount  and  transferred  the  bonds  to  Bartholomew 
Dandridge. 

At  the  July  term,  1829,  the  cause,  which  was  then 
dismissed  as  to  Betty  and  William  Selden,  came  on  to 
be  heard  on  the  said  report,  &c.,  when  the  Court  of 
chancery,  being  of  opinion  that  the  powers  of  Susanna 
Dorrington,  as  executrix  of  William  Dandridge,  never 
were  revoked  or  annulled  in  her  lifetime,  and  that  the 
grant  of  administration  de  bonis  non  to  Bartholomew 
Dandridge  was  a  nullity,  and  that  the  estate  of  William 
Langborne  was  not  bound  by  the  decree  against  Bar- 
tholomew Dandridge,  the  administrator  de  bonis  noUj 
being' no  party  or  privy  thereto,  adjudged  and  decreed, 
that  the  plaintiffs'  bill  be  dismissed  as  to  the  defendants 
Catharine  Dandridge,  administratrix  of  Bartholomew 
Dandridge,  and  Burwell  Bassett,  administrator  of  Wil- 
liam Langborne,  without  prejudice  to  any  other  or  fur- 
ther claim  which  the  plaintiffs  in  any  other  suit  may 
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1851.     properly  assert  against  said  estates.     And  it  was  then 
TemJ  f^^^h^r  ordered  and  decreed,  that  the  defendant  Mosby 
— — —  Sheppard  render  before  one  of  the  commissioners  of 
&  als.    the  Court  an  account  of  Susanna  Dorrington's  adminis- 
jj'  _    tration  of  William  Dandridge's  estate,  and  an  account 
stead's   of  his  own  transactions  as  committee  of  said  Susanna 
Aals^    Dorrington  ;  and  that  the  defendant  David  Dorrington 
render  an  account  of  his  actions  as  husband  of  said  Su- 
sanna Dorrington,  and  thereby  executor  of  said  William 
Dandridge. 

From  so  much  of  this  decree  as  dismissed  the  bill  as 
to  the  defendants  Dandridge  and  Bassett,  the  plaintiffs 
obtained  an  appeal ;  and  on  the  16th  February  1836, 
the  decree  was  reversed  and  annulled,  and  the  cause 
remanded  to  the  Court  of  chancery  for  further  proceed- 
ings to  be  had.  The  opinion  delivered  by  the  Judges, 
copies  of  which  are  in  the  record,  shew  the  grounds  of 
reversal.  As  to  Bartholomew  Dandridge  they  say,  that 
whether  his  appointment  as  administrator  de  bonis  non 
of  William  Dandridge  was  legal  or  illegal,  neither  he 
or  those  representing  him  could  be  received  to  deny 
that  he  was  such  administrator ;  that  as  such  he  had 
instituted  a  suit  against  the  administrator  of  Lang- 
borne,  the  former  executor,  and  had  received  a  large 
amount  of  assets  which  he  should  be  held  liable  for; 
he  and  his  sureties  being  alone  responsible  therefor. 
As  to  Langborne's  estate,  they  say  it  was  error  to  dis- 
miss the  bill  as  to  him,  merely  because  he  was  no  party 
to  the  decree. 

The  cause  came  back  from  the  Court  of  appeals  in 
1836,  when  the  plaintiffs.  Gill  Armstead  and  Thomas 
B.  Allen,  administrators  of  William  Armstead,  lt>eing 
dead,  it  was  revived  in  the  name  of  John  Tabb,  sheriff, 
and  committee  of  William  Armstead's  estate,  and  in 
the  name  of  Gill  A.  Cary,  administrator  of  Susanna 
Cary,  who  had  also  died. 
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On  the  3d  July  1837,  and  the  24th  November  1837,    1851. 
the  complainants,  together  with  Elizabeth  A.  A.  Booth.    Xerm7 
(who  had  obtained  no  decree,)  filed  two  amended  bills,  TTT^ — 
without  having  obtained  the  leave  of  the  Court  to  <lo    &ala. 
so ;  and  on  the  14th  May  1838,  the  said  amended  bills,     ^^ 
and  all  the  proceedings  thereon  were  ordered  to  be  set    stead's 
aside.     And  thereupon  leave  was  granted  the  plaintiffs    ^  ^jg 
to  file  a  supplemental  and  amended  bill,  and  to  make 
new  parties  defendants. 

In  pursuance  of  the  leave  thus  given,  the  plaintiffs 
in  the  bill  of  1826,  (except  Betty  Selden  and  William 
Selden,  as  to  whom  the  suit  was  dismissed  in  1829,) 
together  with  Elizabeth  A.  A.  Booth,  exhibited  their 
supplemental  and  amended  bill,  on  the  14th  of  May 
1838,  reciting  the  decree  of  the  1st  June  1816,  (as  a 
decree  rendered  against  Bartholemew  Dandridge,  as 
administrator  de  bonis  non  of  William  Dandridge,)  the 
decree  of  the  Court  of  appeals  of  the  11th  December 
1821,  and  the  decree  of  the  Chancery  court  of  the  18th 
July  1822,  and  charges  that  the  same  has  been  una- 
vailing; that  the  complainant  Elizabeth  A.  A.  Booth, 
when  under  age,  intermarried  in  1813,  with  Josiah  H. 
Cocke,  who  soon  thereafter  died,  she  surviving,  and  in 
1817  she  intermarried  with  William  Booth,  and  soon 
afler  removed  to  the  state  of  Tennessee,  where  she  has 
remained  ever  since  under  coverture,  uutil  the  23d 
October  1833,  having  no  knowledge  of  said  decree  and 
the  pendency  of  this  suit,  until  very  recently,  &c. 
This  bill  charges  that  Bartholomew  Dandridge  received 
a  very  large  amount  of  assets,  and  wasted  and  conver- 
ted the  same  to  his  own  use,  having  given  bond  in  the 
penalty  of  £20,000  with  security;  that  Burwell  Bas- 
sett  received  a  large  estate  of  William  Langhorne, 
which  he  delivered  over  to  his  only  soil  and  distributee, 
William  Langhorne,  junior,  who  soon  died,  leaving  a 
will,  by  which  he  gave  his  whole  estate  to  certain  per- 
sons named  in  the  will,  and  made  Burwell  Bassett  his 
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1851.     executor,  who  distributed  the  estate  amongst  the  lega- 
Teim?^  tees;    that  these   assets  of  William   Langhorne,  the 
— — —  elder,  thus  distributed  to  the  legatees  of  the  younger 
&  als.    Langhorne,  are  liable  to  the  payment  of  the  plaintiffs' 
j^     demands.     To  this  bill  are  made  defendants  Burwell 
stead's   Bassett,  executor  of  William  Langhorne,  the  younger, 
&als^    liobert    M'Candlish,  administrator    de    bonis    non  of 
William  Langhorne,  the  elder,  Catharine  Dandridge, 
administratrix  of  Bartholomew  Dandridge,  the  repre- 
sentatives of  the  deceased  sureties  of  Bartholomew 
Dandridge,  as  administrator  de  bonis  non  of  William 
Dandridge,  Thomas  H.  Terrell,  the  surviving  security 
of  said  Bartholomew  Dandridge,  and  all  the  legatees  of 
William  Langhorne,  the  younger,  deceased. 

To  this  supplemental  and  amended  bill  Burwell 
Bassett,  in  his  lifetime,  filed  his  answer,  setting  up  the 
following  grounds  of  defence,  viz : — 1st.  He  calls  for 
proof  of  the  decrees  referred  to  in  the  bill,  especially 
the  decree  which  the  bill  seeks  to  enforce.  2dly.  He 
calls  for  proof  of  the  execution  of  the  bonds  required 
by  the  decree  of  1822.  3dly.  He  insists  that  the  said 
decrees  and  proceedings  are  not  binding  on  him,  or  the 
estate  of  his  intestate  William  Langhorne,  they  being 
neither  parties  nor  privies  thereto,  and  cannot  be  used 
even  as  evidence  against  them.  4thly.  If  the  suit 
shall  be  entertained,  he  denies  that  the  plaintiffs  have 
any  just  claim  or  right  to  recover  against  the  estate  of 
William  Armstead,  or  William  Dandridge,  and  insists 
that  they  be  held  to  proof  of  such  claim,  and  that  the 
accounts  be  referred  anew  to  be  re-taken  upon  legal 
evidence.  5thly.  That  he  is  advised  there  is  great 
doubt  whether  William  Langhorne  was  ever  the  true 
legal  executor  of  William  Dandridge,  and  calls  for  the 
proof.  6thly.  He  denies  the  right  of  John  Ambler  to 
recover  choses  in  action  due  to  the  wife,  not  being  the 
personal  representative  of  the  wife.  7th ly.  Denies 
that  William  Langhorne  wasted  or  misapplied  the  as- 
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seta  of  William  Dandridge,  and  avers  that  he  retained     1851. 
io  his  hands  assets  sufficient  to  satisfy  the  plaintifls'    ^^^ 
demands,  if  established,  which  assets,  being  in  Lang-  — 

home's  hands  at  his  death,  came  to  the  hands  of  said  &  als. 
Bassett,  as  his  administrator,  and  were  subsequently  ^J^_ 
delivered  and  paid  over  to  Bartholomew  Dandridge,  as  stead's 
administrator  de  bonis  non  of  William  Dandridge,  un-  ^  ^la. 
der  a  decree  pronounced  by  the  Chancery  court  of 
Richmond,  in  a  suit  brought  against  him  by  the  said 
Bartholomew  Dandridge,  as  administrator  de  bonis  non 
aforesaid;  that  to  the  extent  of  the  assets  thus  paid 
over  the  complainants  can  never  look  to  the  estate  of 
Langborne,  or  to  the  defendant  Bassett,  but  must  resort 
to  Bartholomew  Dandridge  and  his  sureties.  8thly. 
That  he  has  been  informed  refunding  bonds  were  re- 
quired by  Langborne,  and  given  when  he  made  pay- 
ments to  the  legatees  oi  Dandridge  and  wife.  He  in- 
sists that  the  plaintiffs  be  compelled  to  resort  to  them. 
9thly.  That  William  Dandridge  left  a  large  real  estate, 
and  as  his  heirs  and  devisees  are  before  the  Court  on 
the  bill  of  1826,  he  insists  that  resort  should  be  com- 
pelled to  them.  lOthly.  That  he,  the  said  Bassett,  has 
no  assets  of  William  Langborne  in  his  hands,  having 
legally  and  fiilly  administered  all  that  ever  came  to  his 
hands  as  administrator  of  said  Langborne,  and  paid 
over  the  balance  to  William  Langborne,  junior,  the  sole 
distributee,  before  he  had  notice  of  the  suit,  or  the 
claims  of  the  plaintiff's ;  that  the  same  estate  subse- 
quently came  to  his  hands  as  executor  of  the  younger 
Langborne,  and  was  distributed  according  to  his  will, 
by  decree  rendered  in  the  suits  of  "  Taliaferro  v.  Bas- 
sett," depending  in  this  Court,  which  are  referred  to  as 
part  of  the  answer,  together  with  the  refunding  bonds 
exjecuted  on  such  distribution;  that  if  the  plaintiffs 
have  any  claim  against  him  as  representative  of  Lang- 
borne, they  should  be  compelled  to  resort  to  the  lega- 
tees of  the  younger  Langborne.     llthly.  He  denies 
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1851.     the  right  of  Elizabeth  A.  A.  Booth,  to  unite  with  the 
Sm^  plaintiffs  in  this  cause  in  filing  the  supplemental  bill 

referred  to,  and  insists  that  the  bill  be  dismissed  as  to 

&  als.  her ;  but  if  the  bill  should  be  entertained  as  to  her,  he 
jj'  requires  proof  of  the  allegations  touching  her  infancy, 
stead's  coverture,  non-residence,  and  ignorance  of  her  rights 
Aals^  and  the  decree  in  her  favour.  12thly.  Plends  the  act 
of  limitations  against  the  claim  of  Elizabeth  A.  A. 
Booth.  13thly.  Insists  that  the  said  claim  of  Elizabeth 
A.  A.  Booth  should  be  presumed  to  be  settled,  and  re- 
garded as  a  stale  demand.  14thly.  That  all  the  claims 
of  the  plaintiffs  should  be  regarded  as  stale  demands. 
15thly.  That  the  complainants,  if  entitled  to  recover, 
should  first  resort  to  the  assets  in  the  hands  of  Bar- 
tholomew Dandridge,  and  pursue  him  and  his  sureties 
therefor;  and  if  their  claims  exceed  the  assets  paid 
over  to  him,  for  the  excess  they  should  resort  to  the 
legatees  and  devisees  of  William  Dandridge ;  and  if 
they  prove  insufficient,  then  to  the  legatees  of  Lang- 
borne,  unless  the  Court  shall  be  of  opinion  that  Lang- 
borne  is  not  responsible  at  all  for  the  payment  over  of 
the  assets  of  Dandridge.  And  lastly.  Bassett  claims 
the  benefit  of  any  and  every  act  of  limitations  applica- 
ble to  the  circumstances  of  the  case. 

The  legatees  of  William  Langborne,  the  younger, 
all  answered  the  bill,  relying  upon  the  same  matters  set 
forth  in  the  answer  of  the  defendant  Burwell  Bassett, 
except  that  they  were  not,  under  any  circumstances,  to 
be  made  liable  for  any  part  of  the  plaintiffs'  demands. 
And  especially  they  insist,  that  if  any  question  shall 
arise  involving  liability  for  the  assets  paid  over  by 
Burwell  Bassett  under  the  decree  of  the  Richmond 
Chancery  court  to  Bartholomew  Dandridge,  they  are 
not  to  be  held  responsible  therefor,  but  the  said  Bassett 
personally  should  be  held  liable,  if  that  payment  shall 
not  be  held  a^ood. 


Digitized  by  VjOOQIC 


COURT  OF  APPEALS  OF  VIRGINIA.  285 

The    defendant   Thomas  H.  Terrill   demurred  and    1861. 

answered.     The  demurrer  was  overruled.     His  answer    ^J^ 

denies  the  justice  of  the  plaintiffs'  demands,  and  calls  TTT^ — 

for  proof  of  them.     He  pleads  the  act  of  limitations  of    Aals. 

1826,  in  his  defence;    also  avers  that  the  powers  of    ^^_ 

Bartholomew  Dandridffe  were  revoked  in  September   stead's 

adm'r 
1821,  before  the  rendition  of  the  decree  of  the  Court    ^^als. 

of  appeals ;  denies  that  Bartholomew  Dandridge  ever 

was  legally  the  administrator  of  William  Dandridge,  or 

that  he  ever  received  any  assets  as  such;  says  that  the 

receipt  filed  with  the  answer  of  Bassett  was  executed 

after  his  powers  as  administrator  were  revoked,  and 

that  the  bonds,  &c.,  received  were  worthless. 

On  the  10th  day  of  November  1843,  several  of  the 
parties  having  died,  there  were  revivals  entered  against 
certain  of  their  representatives,  and  the  case  was  argued 
and  time  taken  for  consideration. 

Afterwards,  on  the  17th  of  November  1845,  a  decree 
was  pronounced,  ordering  these,  among  other  enqui- 
ries, before  a  commissioner,  to  wit: — 1st.  As  to  the 
value  of  the  property,  real  and  personal,  of  William 
Langborne,  deceased,  received  by  his  devisees  and 
legatees,  and  whether  it  was  sufficient  to  pay  the  de- 
mands of  the  plaintiffs.  2d.  As  to  the  proportions  in 
which  such  devisees  and  legatees  should  make  pay- 
ment to  the  plaintiffs;  ascertaining  also  the  contribu- 
tion from  Burwell  Bassett'e  estate,  on  account  of  the 
life  estate  of  his  wife  in  one  fourth  of  the  property  of 
William  Langborne,  junior.  3d.  As  to  the  amount 
of  the  demands  of  the  plaintiffs;  taking  the  decree  of 
1822  as  a  guide — but  deducting,  as  of  the  14th  of 
February  1821,  2095  dollars  12  cents,  as  the  sum  for 
which  Bartholomew  Dandridge's  estate  would  be  re- 
sponsible, in  case  Burwell  Bassett's  exceptions  (which 
were  left  undecided)  should  be  overruled.  The  same 
decree  dismissed  the  bill  as  to  the  defendant  Terrill, 
but  without  costs ;  but  did  not  pass  upon  the  claim  of 
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1851.  the  plaintift'  Elizabeth  A.  A.  Booth.  Under  this  de- 
Ten^  eree,  the  commissioner  returned  a  report,  to  which  ex- 
g,  , ,  ceptions  were  taken  by  Bassett  and  by  Langborne's 
&  als.  devisees  and  legatees.  Afterwards  the  devisees  and 
Ana-    '^g^t^^s  of  Langborne  filed  exceptions  to  the  report  of 

st-ead's   commissioner  Anderson,  filed  in  1828,  similar  to  the 

ftQin  r 

&als.     above  mentioned  exceptions  of  Burwell  Bassett,  as  to 

which  the  above  mentioned  decree  gave  no  decision. 

The  exceptions  to  the  report  of  1828  have  beeu 
already  stated.  The  exceptions  to  the  last  report, 
which  it  is  material  to  notice,  are  1st.  For  applying 
the  amount  due  from  the  estate  of  Bartholomew  Dan- 
dridge  to  the  interest  of  the  debt  due  from  the  estate 
of  William  Dandridge,  instead  of  applying  it  to  the 
principal.  2d.  For  diminishing  the  portion  of  that 
sum  applicable  as  a  credit  upon  the  amounts  due  to  the 
respective  plaintiflfe,  by  dividing  it  among  not  only  the 
plaintiffs,  but  Betty  Selden  and  Joseph  Selden,  as  to 
whose  claims  the  bill  had  been  dismissed.  3d.  For 
charging  the  defendants  with  the  sum  of  2762  dollars 
60  cents  as  due  Elizabeth  A.  A.  Booth ;  she  not  having 
obtained  a  decree  for  any  amount  in  the  decree  ot  the 
18th  of  July  1822.  4th.  For  charging  the  defendants, 
the  legatees  of  William  Langborne,  jr.,  with  interest 
upon  the  appraised  value  of  the  slaves  received  by 
them  from  the  time  they  were  received.  5th.  For 
charging  them  with  interest  upon  the  value  of  land 
received  by  them  from  the  time  received. 

When  the  cause  came  on  to  be  finally  heard  in  May 
1847,  the  Court  directed  a  special  statement  to  be  made, 
which  was  adopted  as  the  basis  of  the  decree,  and  is 
referred  to  in  the  decree  of  this  Court  as  marked  XX. 
This  statement  disregards  the  exceptions  of  the  defen- 
dants to  the  report  of  1828 ;  but  is  contormed  to  the 
first  and  second  exceptions  above  mentioned.  It  re- 
tains the  charge  in  favour  of  Mrs.  Booth;  and  the 
fourth  and  fifth  exceptions  are  not  passed  upon,  as  the 
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principal  of  the  estate  of  William  Langborne,  jr.,  re-     1851. 
ceived  by  the  defendants,  his  legatees  and  distributees,    Xera7 

was  more  than  the  amount  of  the  decrees  against  them 

respectively,  except  Mrs.  Burwell  Bassett,  to  whom  lie  \&als. 
gave  the  one  fourth  of  his  estate  for  her  life.     The     j^^ 
commissioner  in  his  report  charged  her  with  interest  on    stead's 
the  personal  estate  received  by  her,  2922  dollars  70    ^^^^ 
cents,  and  on  real  estate,  1173  dollars  15  cents,  =  401)5 
dollars  85  cents,  and  charged  her  with  a  proportionate 
share  of  the  debt  imposed  upon  the  legatees  and  devi- 
sees  of   William    Langborne,  jr.     In   the    statement 
"  XX  "  she  is  charged  with  one   fourth  of  the  debt. 
Mrs.  Bassett  died  in  the  year  1834;  and  in  the  same 
year  the  legatees  and  devisees  in  remainder  of  William 
Langborne,  jr.,  filed  their  bill  against  Burwell  Bassett 
for  a  division  and  distribution  of  the  estate  of  their 
testator  which  had  been  allotted  to  her  for  life;  and  in 
that  suit  the  property  was  sold,  and  the  proceeds  were 
divided  among  the  complainants  in  1835  and  1836. 

Statement  XX  ascertained  the  amount  due  from  the 
estate  of  Bartholomew  Dandridge  on  the  1st  day  of 
June  1846,  to  be  5400  dollars  50  cents,  of  which  2095 
dollars  12  cents  was  principal.  It  ascertained  that 
there  was  due  to  the  plaintiff,  William  Armstead's  re- 
presentative, 5795  dollars  89  cents,  of  which  Bartholo- 
mew Dandridge's  estate  was  charged  with  1348  dollars 
69  cents,  leaving  4446  dollars  70  cents  to  be  paid  by 
the  legatees  of  Langborne;  and  it  was  apportioned 
among  them.  The  statement  ascertained  the  debt  due 
to  Susanna  Gary's  estate  to  be  5395  dollars  21  cents,  of 
which  Bartholomew  Dandridge's  estate  was  charged 
with  1255  dollars  56  cents,  leaving  4139  dollars  65  cents 
to  be  paid  by  Langborne's  legatees;  and  which  was  ap- 
portioned among  them.  The  debt  due  John  Ambler's 
estate  was  6007  dollars  78  cents,  of  which  Bartholo- 
mew Dandridge's  estate  was  charged  with  1398  dollars 
12  cents,  leaving  4609  dollars  66  cents  to  be  paid  by 
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1851.  Langborne's  legatees;  which  was  also  apportioned 
T^mT  ^i^^oug  them.  The  debt  due  Abraham  A.  Green  was 
— — - —  3003  dollars  89  cents,  of  which  Bartholomew  Dand- 
&als.  ridge's  estate  was  charged  with  699  dollars  6  cents, 
Ann-  ^^^^^^°g  2304  dollars  83  cents  to  be  paid  bv  the  legatees 
stead's  of  Lapgborne.  And  the  debt  due  Elizabeth  A.  A 
&  ^8.  Booth  was  the  same  in  all  respects  with  that  of  Abra- 
ham A.  Green. 

The  decree  of  the  Court  overruled  in  terms  the  ex- 
ceptions  filed  by  the  defendants  to  the  report  of  1828, 
and  adopting  the  statement  XX,  decreed  in  favour  of 
the  respective  plaintiffs  against  Bartholomew  Dand- 
ridge's  administrator,  for  the  sums  above  mentioned,  as 
applied  to  their  respective  debts  in  statement  Xi 
The  Court  also  decreed  in  favour  of  the  respective 
plaintiffs,  against  each  of  the  legatees  of  Langborne,jr., 
separately  for  his  proportion  of  the  debt  due  to  each 
plaintiff  according  to  said  statement,  holding  Burwell 
Bassett  as  the  husband  of  Mrs.  Bassett,  liable  for  one 
fourth  of  the  amount  for  which  th^  estate  of  William 
Langborne  was  subjected.  And  the  decree  required 
Ambler's  administrator,  Abraham  A.  Green  and  E.  A. 
A.  Booth  to  execute  bonds  to  indemnify  the  defendants 
against  the  claim  of  the  personal  representative  of  the 
party  under  whom  they  claimed.  From  this  decree 
the  legatees  and  devisees  of  William  Langborne  ap- 
plied to  this  Court  for  an  appeal,  which  was  allowed. 

The  case  was  elaborately  argued  by  Morson  and 
Southall  for  the  appellants,  by  Griswold  and  B.  T, 
Daniel  for  Bassett,  and  by  Harrison  and  Robinson  for 
the  other  appellees,  but  the  reporter  was  absent  during 
a  part  of  the  argument,  and  therefore  cannot  give  it. 

Allen,  J.  delivered  the  opinion  of  the  Court. 
The  Court  is  of  opinion,  that  the  amount  and  vali- 
dity of  the  claim  of  Gill  Armstead's  legatees  against 
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the  estate  of  William  Armstead  deceased,  were  ascer-     1851. 
tained  and  judged  by  the   decree  of  the   Chancery    xoth^^ 
court  of  the  1st  of  June  1816.     That  although  the  said  'Zr~r\ — 
decree  was  reversed  by  the  decree  of  this  Court,  pro-    &  als. 
noanced  on  the  11th  of  December  1821,  for  formal  er-     ^^_ 
rors,  yet  the  mode  of  settling  the  accounts  between  said   stead's 
William  Armstead  and  the  estate  of  Gill  Armstead  was    &  ^ig 
directly  passed  upon  by  the  Court  of  appeals,  and  so 
much  of  the  decree  of  the  1st  June  1816,  as  ascertained 
the  amount  of  the  debt  and  adjudged  it  to  be  due  by 
William  Armstead's  estate,  was  substantially  affirmed, 
and  the  Court  of  chancery  was  instructed  to  enter  a  de- 
cree according  to  the  principles  so  settled  by  the  decree 
of  the  Court  of  appeals  ;  in  pursuance  whereof  the  said 
Chancery  court  did,  on  the  18th  July  1822,  enter  up  a 
decree  for  the  amount  of  the  debt  so  ascertained  to  be 
due  from  Willliam  Armstead 's  estate  to  the  legatees  of 
Gill  Armstead. 

The  Court  is  further  of  opinion,  that  said  decrees  did 
in  affect  adjudge  and  establish  that  as  William  Dan- 
dridge,  who  intermarried  with  the  only  daughter  of 
William  Armstead,  being  best  acquainted  with,  and 
having  laboriously  attended  to  the  taking  of  the  ac- 
counts, being  de  facto  administrator  of  William  Arm- 
stead, had  possessed  himself  of  the  assets  and  credits 
of  the  estate,  the  payment  of  the  debt  so  ascertained 
and  established  against  William  Armstead's  estate  must 
ultimately  fall  on  said  Dandridge.  The  Court  is  there- 
fore of  opinion,  that  said  decrees  taken  in  connection 
with  the  decree  of  the  Court  of  appeals  of  the  16th 
February  1836,  reversing  a  decree  of  the  Chancery  court 
pronounced  on  the  3d  of  August  1829,  dismissing  the 
bill  as  to  the  representatives  of  Bartholomew  Dandridge 
and  William  Langboriie,  conclusively  establish  against 
said  William  Dandridge  and  all  his  representatives  the 
indebtedness  of  William  Armstead's  estate  to  the  lega- 
tees of  Gill  Armstead ;  that  they  had  a  right  to  follow 
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1861.     the  assets  in  William  Dandridge's  hands  :  that  a  suffi-     j 

Te^^  ciency  of  such  assets  had  come  to  his  hands,  and  that     [ 

-— — —  his  representatives,  who  have  received  his  assets,  are  ac-    } 
Sheldon  ^,  ,  .  _  _  ..       ,  .      ,  i 

&  als.     countable  to  said  legatees  for  the  assets  so  received. 

Am-  ^^^  ^^^  Court,  without  deciding  what  would  be  the 
stead's  effect  in  all  cases  of  a  judgment  against  an  administra- 
&  als.  ^^^  ^^  ^^^^  ^'^^  i^  establishing  a  debt  against  the  es- 
tate so  as  to  conclude  a  former  executor  or  administra- 
tor, and  thereby  subject  him  to  a  devastavit^  is  of  opi- 
nion,  that  under  the  circumstances  disclosed  in  this  case, 
the  decree  pronounced  against  Bartholomew  Dandridge, 
administrator  de  bonis  non  of  William  Dandridge  de- 
ceased, on  the  18th  of  July  1822,  in  pursuance  of  the  de- 
cree of  the  Court  of  appeals  of  the  11th  December  1821, 
substantially  affirming  the  decree  of  the  1st  June  1816, 
should  be  treated  and  held  as  conclusive  upon  the  said 
William  Langborne,  the  prior  executor  of  said  William 
Dandridge  deceased,  upon  the  question  of  the  indebted- 
ness of  William  Armstead's  estate,  the  right  to  follow 
his  assets  in  the  hands  of  William  Dandridge,  the  re- 
ceipt of  sufficient  assets  by  William  Dandridge  for  the 
payment  thereof,  and  the  liability  of  his  estate  for  the 
amount :  It  sufficiently  appearing  that  said  claim  was 
controverted  by  said  William  Dandridge  in  his  lifetime, 
who,  according  to  the  decree  of  the  Court  of  appeals, 
was  best  acquainted  with  and  laboriously  attended  to 
the  taking  of  the  accounts ;  and  it  furthermore  appear- 
ing that  alter  the  death  of  said  William  l)andridge,  the 
suit  was  regularly  revived  against  Susanna  Dorrington 
and  David  Dorrington  her  husband,  the  said  Susanna 
having  qualified  as  executrix  of  William  Dandridge, 
and  against  John  Bassett  and  William  Langborne  who 
were  named  as  executors;  that  the  said  Dorrington  and 
wife  filed  their  answer  making  full  defence,  and  that 
after  the  order  of  the  County  court  of  June  3d,  1805, 
treated  by  the  Court  of  appeals  by  the  decree  of  the 
16th  February  1836,  as  a  revocation  of  her  authority 
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as  executrix,  the  said  William  Langborne  qualified  as     1851. 

executor,  and  thereafter  filed  his  answer  controverting  '  xerm7 

the  justness  of  the  claim  ;  that  exceptions  were  taken  -—7: — 
,  ^    ,  .     .  ,    ,  Sheldon 

to  the  report  01  the  commissioners,  and  the  case  ma-    <&  als. 

tured  for  a  decision  on  the  merits  during  his  lifetime.     ^]l^ 
Under  such  a  state  of  facts  where  the  claim  was  con-  stead's 
troverted  by  the  party  sought  to  be  charged  in  his  life-     ^  ^ig^ 
time,  the  suit  revived  against  his  executor  who  made  a 
•vigorous  and  lull  defence,  and  the  case  was  ready  for  a 
decision  on  the  merits  when  he  died,  and  the  cause  was 
revived  against  the  administrator  de  bonis  noriy  against 
whom  the  decree  was  pronounced,  there  can  be  no  ha- 
zard of  injustice  to  the  executor  in  treating  the  decr.'C 
against  the  administrator  de  bonis  non^  as  corj elusive! y 
establishing  the  debt  against  the  estate,  both  as  regards 
the  administrator  de  bonis  non  and  the  previous  execu- ' 
tor;  and  Langborne  is  properly  responsible  for  the  as- 
sets he  paid  over  to  the  legatees  of  William  Dand ridge 
to  the  prejudice  of  Gill  Armstead's  legatees  who  were 
creditors  of  the  estate  as  ascertained  and  adjudged  by 
the  decrees  hereinbefore  referred  to. 

The  Court  is  further  of  opinion,  that  as  it  appears  said 
William  Langborne,  executor  of  William  Dandridge, 
paid  over  to  his  legatees  the  assets,  with  full  notice  of 
said  claim,  and  after  the  suit  to  assert  and  establish  the 
same  against  the  estate  of  his  testator,  had  been  duly 
revived  against  him  ;  and  as  the  decree  establishing  said 
claim  is,  under  the  circumstances  aforesaid,  conclusive 
as  it  respects  him,  in  establishing  the  validity  of  the 
debt  against  his  testator's  estate,  such  payment  consti- 
tuted a  devastavit^  and  the  liability  arising  from  such 
devastavit  resting  on  him  at  his  death,  in  equity  and 
by  virtue  of  his  ofiiicial  bond,  created  a  debt  which  his 
representative  was  bound  to  discharge  before  making 
distribution  of  his  estate  ;  to  be  credited,  however,  by 
the  amount  of  assets  he  retained  in  his  hands,  and 
which  were  afterwards  paid    over  in  invitum^  by  the 
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1851.     decree  of  the  Chancery  court  to  Bartholomew  Dan- 

lSrm7  ^Iridge,  the  a<lministrator  de  bows  non. 
— — —     The  Court  is  further  of  opinion,  that  as  the  legatees 

A  aL«.    of  said  Gill  Armstead  claimed  bv  force  of  the  same  de- 

^J^      crees  aecertaining  the  rights  of  all,  and  haxing  a  com- 
gt^^'s    mon  intere^Nt,  are  seeking  satisfaction  out  of  a  common 

A  al«.  f*in<lj  it  was  proper  to  unite  in  one  suit  to  get  the  bene- 
fit of  the  former  decrees  in  their  favour ;  and  the  bill 
filed  is  not  liable  to  the  objection  of  being  multifarioas. 
The  Court  is  further  of  opinion,  that  there  is  nothing 
to  distinguish  the  case  of  E.  A.  A.  Booth  from  that  of 
the  other  claimants.  She  was  a  party  in  whose  favour 
the  decree  of  1st  of  June  1816,  was  pronounced,  which 
as  to  her  right  to  recover,  was  substantially  affirmed  by 
the  decree  of  the  Court  of  appeals  of  the  11th  of  De- 
cember 1821.  And  though  by  the  decree  of  the  18th 
of  July  1822,  there  was  an  omission  to  enter  a  decree 
in  her  favour  in  consequence  of  the  suggestion  of  her 

intermarriage  with Booth,  yet,  by  the  principles  of 

that  decree,  purported  to  be  entered  in  conformity  with 
the  decree  of  the  Court  of  appeals,  her  right  to  recover, 
which  was  a  joint  and  common  one  with  the  other  le- 
gatees, was  in  eflFect  established ;  and  the  decree  for  her 
proportion  was  merely  suspended  to  bring  in  a  formal 
party  in  whose  name  the  same  could  be  entered  ;  and 
the  suit  never  having  abated  as  to  her,  and  she  having 
survived  her  husband,  she  stands  in  the  same  position 
with  the  other  claimants,  with  a  decree  establishing 
their  rights  jointly,  and  entitled  equally  with  them  to 
carry  it  into  effect. 

And  the  court  is  further  of  opinion,  that  as  the  de- 
cree of  the  1st  June  1816,  was  suspended  by  the  ap- 
peal, and  no  definitive  decree  establishing  the  debt  was 
rendered  until  the  decree  of  the  Chancery  court  of  the 
18th  July  1822,  was  entered  in  conformity  with  the  in- 
structions contained  in  the  decree  of  the  Court  of  ap- 
peals of  the  11th  December  1821 ;  and  as  the  claimants 
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had  no  riglit  to  proceed  against  the  representatives  of    1851. 
William  Langborne  for  his  devastavit  until  their  debt    Xem7 
was  established  against  the  estate  of  said  William  Dan-  — 

dridge,  their  bill  filed  m  February  1826,  against  the  re-    <&  als. 
presentative  of  said  Langborne  and  the  representatives     ^J^. 
and  legatees  of  said  William  Dandridge,to  get  the  be-   stead's 
nefit  of  said  decrees,  and  charge  the  estate  of  said  Lang-    &  als. 
borne  for  his  devastavit^  was  not  barred  by  any  statute 
limiting  actions  against  fiduciaries ;  nor  was  there  any 
such  delay  as  to  require  a  Court  of  equity  to  retuse  re- 
lief upon  the  ground  of  laches. 

The  Court  is  further  of  opinion,  that  as  it  appears 
that  Burwell  Bassett,  the  representative  of  William 
Langborne  the  elder  and  of  William  Langborne,  jr., 
had  passed  over  the  assets  of  said  estates  before  he  had 
notice  of  the  claim  now  in  controversy,  as  he  alleges  in 
his  answer,  to  the  proper  distributees  and  legatees  of 
tsaid  Langbornes,  it  was  proper  to  throw  the  burthen  on 
the  distributees  and  legatees  instead  of  the  personal 
representative;  they  having  the  fund  out  of  which  the 
claim  should  be  satisfied,  and  which  in  any  event,  must 
be  held  as  being  ultimately  subject  to  the  claim  sought 
to  be  enforced,  unless  the  same  can  be  otherwise  satis- 
fied. 

The  Court  is  farther  of  opinion,  that  as  it  respects 
the  security  of  Bartholomew  Dandridge,  administrator 
de  bora's  noriy  the  cause  of  action  arose  against  him 
from  the  rendition  of  the  decree  of  the  18th  July  1822: 
as  it  would  have  been  competent  for  the  claimants, 
upon  the  return  of  mtUa  bona  on  said  decree,  to  have 
proceeded  against  said  administrator  rfe  6om5  7?owand. 
bis  securities  in  his  oflicial  bond  for  his  devastavit;  and 
no  proceeding  having  been  commenced  against  such 
securities  until  they  were  made  defendants  by  the 
amended  bill  filed  on  the  14th  May  1838,  the  act  of 
March  8th,  1826,  relied  on  by  the  security  Thomas  H. 
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1851.     Terrill  iu  his  answer,  barred  a  recovery  against  the  se- 
'S'"  curities. 

— — —     The  Court  is  further  of  opinion,  that  the  statement 
^  ale.    -^^  referred  to  in  the  decree  now  appealed  from,  cor- 
jj'       rectly  ascertained  the  sums  lor  which  the  representa- 
stead's   tives  of  B.  Dandridge's  estate,  and  the  representatives 
&al8^    of  Langborne's  estate  were  respectively  responsible; 
that  all  exceptions  inconsistent  with  said  special  state- 
ment XX  were  properly  overruled,  and  all  exceptions 
consistent  therewith  properly  sustained  ;  and  said  state- 
ment so  confirmed  and  constituting  a  part  of  daid  de- 
cree, definitively  ascertains  the  amount  for  which  Bar- 
tholomew Dandridge's  estate  is  liable,  and  for  which  a 
decree  was  properly  rendered  in  favour  of  the  claimants 
respectively,  against  Philemon  Jones,  committee  and  ad- 
ministrator of  his  estate;  and  the  same  also  definitively 
ascertains  the  amount  for  which  the  estate  of  William 
Langborne  is  ultimately  responsible  and  may  be  com- 
pelled to  pay  eventually  unless  otherwise  discharged. 

The  Court  is  further  of  opinion,  that  as  Mrs.  B.  Bas- 
sett  was,  under  the  will  of  William  Langborne,  jr.,  a 
legatee  for  life,  and  it  appears  that  before  any  recovery 
she  had  departed  this  life,  and  the  part  held  by  her  for 
life  was  passed  over  to  those  entitled  in  remainder,  the 
surviving  husband  having  no  assets  of  his  wife,  could 
not  be  held  responsible  on  account  of  such  life  estate 
which  had  previously  terminated;  and  the  assets  of 
William  Langborne  which  the  claimants  were  entitled 
to  follow  had  passed  into  the  hands  of  those  entitled 
thereto  in  remainder;  and  the  decree  subjecting  said 
B.  Rassett,  on  account  of  said  life  estate,  to  a  portion 
of  the  amount  for  which  the  estate  of  Langborne  was 
responsible  was  erroneous. 

And  the  Court  is  further  of  opinion,  that  although 
as  a  general  rule  a  creditor  of  an  estate  is  not  bound  to 
look  beyond  the  personal  representative,  who  is  imme- 
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diately  responsible  to  him,  yet  under  peculiar  circum-     1861. 

stances  it  is  proper  that  a  Court  of  equity  should  throw    Xerai7 

the  burthen  upon  those  ultimately  liable,  and  that  more  r^rTZ — 
,        ,       ,  n  ,  /.   ,  1..       Sheldon 

especially  when  by  the  acta  and  conduct  of  the  creditor    &  als. 

the  party  who  might  in  strictness  have  been  primarily  j^_ 
liable,  may  have  been  misled  and  induced  to  believe  he  stead's 
was  not  looked  to  as  responsible.  In  this  case  it  is  ma-  ^  als. 
nifest  that  the  representatives  of  Langborne  have  re- 
ceived no  part  of  William  Dandridge's  estate,  the  assets 
of  which  should  properly  have  been  applied  to  the  pay- 
ment of  this  claim.  The  same  have  all  been  duly  ac- 
counted for  and  passed  over  by  Langborne  and  his  re- 
presentative to  the  legatees  and  administrator  de  bonis 
iwn  of  William  Dandridge.  On  the  death  of  Lang- 
borne the  claimants  revived  their  suit  against  the  admi- 
nistrator de  bonis  non  of  William  Dandridge,  and  drop- 
ped the  representatives  of  Langborne  from  the  cause ; 
thus  indicating  an  intention  to  look  to  and  pursue  the 
estate  of  William  Dandridge.  In  the  meantime  the  re- 
presentative of  Langborne  turned  over  to  the  adminis- 
trator de  bonis  non  of  William  Dandridge,  in  obedience 
to  a  decree  of  Court,  the  assets  of  William  Dandridge 
remaining  in  the  hands  of  Langborne  at  his  death ;  and 
thereafter  without  any  notice,  as  he  alleges  in  his  an- 
swer, of  the  claim  now  sought  to  be  enforced,  he  pro- 
ceeded to  distribute  the  estate  of  Langborne  in  the 
mode  disclosed  by  the  record.  The  claimants,  by  their 
bill  of  1826,  still  looking  to  the  estate  of  Dandridge  for 
satisfaction,  made  the  legatees  and  representative  of 
that  estate  parties ;  and  the  Court  having  them  before 
it,  was  bound  in  the  exercise  of  a  sound  discretion  under 
the  circumstances  aforesaid,  to  have  required  the  claim- 
ants to  proceed  in  the  first  place  against  the  legatees  of 
William  Dandridge,  holding  Langborne's  estate  ulti- 
mately responsible  for  the  sum  so  as  aforesaid  ascertained 
to  be  a  proper  charge  against  it,  or  for  so  much  thereof 
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1851.     as  could  not  be  made  by  proceeding  against  the  legatees 
Ter^  of  William  Dandridge ;  and  it  was  error  to  dismiss  the 
— — —  bill  as  against  the  representatives  and  legatees  of  Wil- 
<&  ale.    liam  Dandridge,  or  any  of  them,  and  to  decree  against 
Ann-    *^^  representatives  of  Langborne  until  such  effort  had 
stead's    been  made  to  procure  satisfaction  out  of  the  assets  ot 
&  ale'    William  Dandridge's  estate  in  the  hands  of  his  repre- 
sentatives. 

It  is  therefore  ordered  and  decreed,  that  said  decree 
in  the  particulars  in  which  it  is  herein  declared  to  be 
erroneous,  be  reversed  with  costs ;  and  that  the  same, 
so  far  as  it  conforms  to  the  principles  above  declared, 
and  is  not  herein  declared  to  be  erroneous,  be  and  the 
same  is  hereby  affirmed.  And  the  cause  is  remanded 
with  instructions  to  require  the  plaintiffs  in  the  Court 
below  to  revive,  if  necessary,  -against  the  legatees,  and 
also  the  devisees,  if  so  advised,  of  William  Dandridge, 
and  for  all  proper  accounts,  in  order  to  a  final  decree 
according  to  the  principles  above  declared,  which  is  or- 
dered to  be  certified. 
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Bicfimottft^ 

Shiflett  4-0.  V.  The  Orange  Humane  Society.         1851. 
*^  January 

Term. 

(Absent  Cabell^  P.  and  Brooke  J.) 

March  5th. 

In  an  action  on  a  bond  given  for  the  purchase  money  of  land,  the 
act  of  1831  does  not  authorize  a  plea  of  failure  of  consideration 
upon  equitable  grounds  which  would  require  a  rescission  of  the 
contract  out  of  which  the  bond  originated,  and  a  reinvestment  of 
the  obligee  with  the  interest  in  the  land  alleged  to  have  been 
sold  to  the  obligor. 

This  was  an  action  of  debt  brought  in  1845  in  the 
Circuit  court  of  Albemarle  county,  by  the  Orange  Hu- 
mane Society,  a  chartered  institution,  against  Isaac 
Shiflett  and  George  Martin,  upon  a  bond  executed  by 
the  latter  to  the  former  on  the  29th  of  March  1839,  in 
the  penalty  of  2077  dollars  18  cents,  with  condition  to 
pay  the  sum  of  1038  dollars  89  cents. 

The  defendants  appeared  and  pleaded  payment,  on 
which  issue  was  joined.  They  also  offered  a  special 
plea  under  the  act  of  1831.  This  plea  was  very  infor- 
mal, but  in  substance  it  stated,  That  in  1787  one  Mon- 
roe of  the  county  of  Orange  bequeathed  his  estate,  real 
and  personal,  for  the  purpose  of  educating  poor  chil- 
dred.  That  William  Bell,  his  executor,  sold  the  estate, 
and  that  Richard  Bruce,  of  Albemarle  county,  pur- 
chased to  the  amount  of  somewhat  upwards  of  £  100. 
Virginia  currency.  That  in  1789  Bruce  executed  a 
deed  of  trust  to  secure  this  sum  upon  two  tracts  of 
land,  one  of  three  hundred,  and  the  other  of  two  hun- 
dred, acres.  That  the  tract  of  three  hundred  acres  was 
sold  under  this  deed  for  £  50.,  and  purchased  by  Wat- 
son, who  paid  the  amount,  principal  and  interest,  to 
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1851.     Bell  prior  to  1797;  and  he  and  those  claiming  under 

Term7  ^^^^y  ^^^  ^^^^  since  held  the  land.     That  one  moiety 

— — — of  the  two  hundred  acre  tract  was  held  by  Nelson 

<&c.      Barksdale  by  a  prior  and  better  title;  and  ot  the  re- 

rj^-       mainder  the  defendant  Shiflet  was  in  possession  of  fifty 

Orange   acres  as  one  of  the  heirs  at  law  of  Bruce.     And  that 

g^^y^  Bruce  had  before  his  death  satisfied  the  trust  in  fiill  as 

to  this  tract  of  two  hundred  acres. 

They  further  stated  that  the  Orange  Humane  Society 
had  succeeded  to  the  rights  and  liabilities  of  William 
Bell  as  executor  of  Monroe.  That  in  1839  this  society 
advertised  that  they  would  close  the  deed  of  1789, 
(Bruce's  deed  of  trust,)  by  a  sale  at  Orange  courthouse 
on  the  25th  of  March  1839.  That  the  defendant  Shif- 
lett  attended  the  sale  with  the  sole  view  of  saving  his 
land ;  and  was  induced  by  the  opinions  and  representa- 
tions of  the  president  and  directors  of  the  society  to 
bind  himself  to  pay  off*  their  claim  under  the  old  trust 
That  at  the  sale  on  the  25th  of  March  1839,  the  two 
tracts  of  land  were  sold,  and  were  purchased  by  the  de- 
fendant Shiflet,  for  the  sum  of  1038  dollars  58  cents ; 
being  the  amount  of  the  principal  and  interest  due  un- 
der the  deed  of  1789,  without  any  credits  whatever, 
for  which  he  had  executed  his  bond  with  the  defendant 
^artin  as  his  surety.  That  the  defendant  Shiflet  had 
then  no  conception  of  the  true  nature  of  the  case :  and 
that  the  defendants  were  totally  and  wholly  deceived 
by  the  said  Orange  Humane  Society,  and  especially  by 
Reynolds  Chapman  and  James  Barbour,  members  there- 
of, in  whom  the  defendants  had  the  most  implicit  con- 
fidence; and  who  must  have  been  themselves  deceived 
as  to  the  nature  of  the  claim.  And  that  defendants  be- 
lieve that  it  was  known  to  some  of  the  members  of 
said  society  when  the  sale  was  made,  that  a  large  por- 
tion or  the  whole  of  the  debt  had  been  paid.  They 
therefore  say  that  there  has  been  a  total  failure  of  the 
consideration  of  the  said  writing  obligatory,  &c. 
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The  Court  rejected  the  plea  and  the  defendants  ex-  1851. 

cepted :  And  they  then  withdrew  the  plea  of  payment,  xotm?^ 
and  there  was  a  judgment  for  the  plaintiff.    Whereupon 

the  defendants  applied  to  this  Court  for  a  supersedeas,  &c. 

which  was  awarded.  rp^^ 

Orange 

Stanard  and  Bouldin^  for  the  appellants.'  Society. 

PatioUy  for  the  appellee. 

Allen,  J.  delivered  the  opinion  of  the  Court. 

The  Court  is  of  opinion,  that  if  the  plaintiff  in  error 
was  entitled  to  any  relief  on  account  of  the  matters 
averred  in  his  plea,  such  relief  could  only  be  afforded 
in  a  Court  of  equity,  where  upon  a  recision  of  the  con- 
tract the  defendant  in  error  could  be  reinvested  with 
the  interest  alleged  to  have  been  sold  to  the  plaintiff  in 
error :  It  was,  therefore,  not  competent  to  set  up  such 
matter  in  defence  to  the  action  at  law  brought  to  reco- 
ver the  purchase  money  agreed  to  be  paid  on  such  a 
contract  touching  the  realty,  by  a  plea  under  the  sta- 
tute in  the  nature  of  a  plea  of  set-off;  and  the  rejection 
of  the  plea  does  not  preclude  the  party  from  applying 
to  a  Court  of  equity  for  such  relief  as  he  may  shew 
himself  entitled  to  on  account  of  the  matters  alleged 
in  the  plea.  It  therefore  seems  to  the  Court  here,  that 
there  is  no  error  in  the  judgment  of  the  Circuit  court 
rejecting  the  plea.  It  is  therefore  considered  that  the 
same  be  affirmed,  with  costs. 
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^^  Snead  i\  Coleman  ^  wife. 

Term. 

(Absent  Cabell,  P.) 

April  14th. 

1.  S  the  executor  of  C  executes  a  note  to  M  for  a  debt  of  his  testa- 
tor, which  he  signs  8  ex 'or  of  C.  On  this  note  M  brings  an  ac- 
tion against  S  and  declares  against  him  as  executor  of  C ;  but 
the  count  is  in  the  debet  and  detinetf  and  the  breach  is  laid  in  hia 
failure  to  pay.  Upon  a  judgment  by  default;  Qu-ere,  If  it 
should  be  against  S  as  executor  or  de  bonis  propriis. 

2.  If  it  is  error  to  enter  a  judgment  de  bonis  propriis^  it  is  a  cleri- 
cal error  to  be  amended  upon  motion  to  the  CJourt ;  and  is  not  a 
ground  for  an  appeal. 

This  was  an  action  of  debt  in  the  Circuit  court  of 
Henrico  county,  by  Hawes  Coleman  and  Mary  G.  his 
wife  against  Jesse  Snead.  The  language  of  the  writ 
was,  "  We  command  you  that  you  take  Jesse  Snead 
executor  of  John  G.  Crouch  deceased,"  &c.  And  the 
endorsement  on  the  writ  was,  *'  An  action  of  debt  on  a 
promissory  note,  and  no  bail  required." 

The  declaration  was  in  the  name  of  Hawes  Colemau 
and  Mary  G.  his  wife,  who  before  her  intermarriage 
with  said  Coleman,  was  Mary  G.  Crouch,  and  complained 
of  Jesse  Snead  as  executor  of  John  G.  Crouch  deceased, 
defendant,  in  custody,  &c.  of  a  plea  that  the  said  de- 
fendant render  to  the  said  plaintiffs  the  sum  of  617  dol- 
lars 16  cents  with  interest  thereon  from  the  Ist  day  of 
January  1840,  till  paid,  which  to  the  said  plaintiffs  he 
owes,  and  from  them  unjustly  detains.  For  this,  that 
the  said  defendant  heretofore,  &c.  made  his  certain  pro- 
missory note,  his  name  being  thereto  subscribed  with  his 
own  proper  hand,  by  the  name  and  style  of  Jesse  Snead 
executor  of  John  G.  Crouch  deceased,  which,  &c.  where- 
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by  the  said  defendant  on,  &c.  promised  as  executor  of  1851. 

John  Q.  Crouch  deceased,  to  pay,  &c.    Wherefore  and  xerm. 
by  force,  &c.  right  of  action  hath  accrued  to  the  said ' 


plaintiffs  to  demand  and  have  of  the  said  defendant  the       v. 
said  sum,  &c.  ^1^ 

The  action  was  founded  on  a  note,  of  which  the  fol- 
lowing is  a  copy : 

"$617  16.  On  demand,  with  interest  from  the  1st 
day  of  January  1840,  I  promise,  as  ex'or  of  John  G. 
Crouch,  to  pay  to  Mary  G.  Crouch  six  hundred  and  se- 
venteen dollars  and  sixteen  cents,  being  a  balance  due 
her  on  settlement  of  her  claims  against  Thomas,  Rich- 
ard and  John  G.  Crouch,  which  she  held  jointly  against 
them,  and  is  now  surrendered  on  each  paying  to  her 
their  proportions.  Witness  my  hand  this  22d  day  of 
January  1840. 

Jesse  Sneadj 
ex' or  of  John  G.  Crouch,  dec'd" 

Snead  did  not  enter  his  appearance  to  the  action,  so 
that  there  was  a  judgment  by  default;  and  the  clerk 
in  entering  up  the  judgment  entered  it  against  him  per- 
sonally, and  not  as  executor  of  Crouch.  Whereupon 
Snead  applied  to  this  Court  for  a  supersedeas^  which 
was  allowed. 

The  Attorney  .General  and  Cabell,  for  the  appellant, 
insisted, 

Ist.  That  the  action  was  against  Snead  as  executor, 
and  therefore  that  it  was  error  to  enter  a  judgment 
against  him  personally.     JEppes  v.  Dudley,  5  Rand.  437. 

2d.  That  the  note  was  executed  by  Snead  as  execu- 
tor, and  that  the  action  should  have  been  against  him 
in  that  character.  2  Lomax  Ex'ors  272;  Dawse  v. 
Coxe,  11  Eng.  C.  L.  R.  12;  Ashby  v.  Ashby,  14  Eng. 
C.  L.  R.  77;  S.  C.  17  Id..  235;  Powell  v.  Graham's 
ex'or,  2  Eng.  C.  L.  R.  223;  Kayser  v.  IXsher,  9  Leigh 
357. 
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1851.        3d.  That  the  declaration  did  not  set  out  a  considera- 
TeraQ.    ^^^^  which  would  sustain  a  personal  judgment.    Harm 
V.  Hughes,  7  T.  R.  350,  in  note ;   Taliaferro  v.  RM,  2 
Call  258. 


Snead 

V. 

Coleman 
&  wife. 


John  Thompson,  jr.,  for  the  appellees,  submitted  the 


case. 


MoNCURE,  J,  The  appellant  complains  that  the  judg- 
ment of  the  Court  below  was  erroneously  entered  against 
him  ill  his  own  right;  instead  of  being  entered  against 
him  as  executor  of  John  G.  Crouch.  I  think  the  judg- 
ment was  rightly  entered,  de  bonis  propriis.  An  exe- 
cutor may  bind  himself  personally  to  pay  the  debt  ot 
his  testator.  But  to  make  him  liable  the  common  law 
requires  that  the  promise  shall  be  on  sufficient  consi- 
deration; and  the  statute  requires  that  it  shall  be  in 
writing.  The  promise  in  this  case  is  in  writing,  and 
the  requisition  of  the  statute  is  therefore  satisfied.  Was 
there  a  sufficient  consideration  to  support  the  promise, 
according  to  the  requisition  of  the  common  law  ?  Un- 
der our  statute  an  action  of  debt  may  be  brought  upon 
a  note  in  writing;  and  in  such  action  it  need  not  be 
averred  or  proved  that  there  was  any  consideration  for 
the  note.  Peasley  v.  Boaturright,  2  Leigh  195.  The 
note  itself  imports  consideration,  as  does  a  bond;  the 
only  difference  being,  that  in  the  case  of  a  bond  the 
consideration  cannot  be  enquired  into,  but  in  the  case 
of  a  note  it  may.  The  defendant  in  this  case,  there- 
fore, might  have  defended  himself  on  the  ground  of 
want  of  consideration;  and,  if  he  had  sustained  such 
a  defence  by  proof,  would  have  defeated  the  action. 
Having  made  nosuch  defence,  the  judgment  was  rightly 
rendered  against  him  for  the  amount  of  the  note.  As- 
sets in  the  hands  of  the  executor,  constitute  a  sufficient 
consideration  for  a  promise  by  him  to  paj'  the  debt  of 
his  testator.     So  does  forbearance  to  sue,  &c.     In  an 
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action  against  an  executor  personally  on  a  promissory     1851. 
note  given  by  him  for  a  debt  of  his  testator,  the  defen-    Xerm. 
dant  may  show  an  insufficiency  of  assets  to  pay  the  — — — 
debt;  and  if  the  plaintiff  cannot  show  that  there  was       v. 
other  sufficient  consideration  for  the  promise,  he  must  ^^^^^^ 
fail  in  his  action:     In  this  way  the  defendant  can  sus- 
tain no  injury.     If  there  be  any  other  consideration  for 
the  promise  than  a  sufficiency  of  assets,  then  it  is  con- 
sistent alike  with  justice  and  the  intention  of  the  par- 
ties that  the  executor  should  be  personally  liable  for 
the  debt.     If  the  consideration  depends  upon  the  suffi- 
ciency of  assets,  the  executor  has  the  same  detence  in 
an  action  against  him  personally  as  he  would  have  in 
an  action  against  him  as  executor. 

In  this  case,  there  is  not  only  a  promise  in  writing 
by  the  executor ;  which  in  an  action  of  debt  upon  it 
imports  a  sufficient  consideration ;  and  there  is  not  only 
an  absence  of  any  evidence  of  want  of  consideration, 
which  is  necessary  to  defeat  such  an  action  on  such  a 
promise;  but  the  note  itself  furnishes  express  evidence 
of  sufficient  consideration.  It  furnishes  evidence  of  a 
sufficiency  of  assets.  It  contams  a  promise  to  pay  "on 
demand."  In  the  language  of  Dallas,  C.  J.  in  Childs 
V.  MoninSy  ^c.  6  Eng.  C.  L.  R.  201,  suppose  a  demand 
had  been  made  immediately  ;  does  not  the  executor  by 
subjecting  himself  to  such  a  demand  admit  he  has  as- 
sets to  satisfy  it.  If  he  meant  to  limit  his  liability 
why  did  he  not  add  to  the  words  as  ezecutor,  the 
words  out  of  the  estate  of  John  G.  Crouch  ?  It  also 
furnishes  evidence  of  forbearance.  It  contains  a  pro- 
mise to  pay  interest  on  the  debt;  which,  in  the  lan- 
guage of  the  same  Judge  in  the  same  case,  "  necessa- 
rily imports  a  payment  at  a  future  day ;  and  an  execu- 
tor promising  to  pay  a  debt  at  a  future  day  makes  the 
debt  his  own."  The  case  thus  far  is  parallel  with  that 
of  Childs  y.  Monins  just  referred  to;  in  which  it  was 
unanimously  decided  by  the  Court  of  common  pleas 


Digitized  by  VjOOQIC 


304  COURT   OF   APPEALS   OF   VIRGINIA. 

1851.  that  "  a  promissory  note  by  which  the  makers  as  exe- 
Term.  ^^^^1*8  jointly  and  severally  promise  to  pay  on  demand, 
•  with  interest,  renders  them  personally  liable."    But  the 


V.  note  in  this  case  furnishes  affirmative  evidence  of  other 
^^wife^  consideration,  which  was  not  furnished  by  the  note  in 
that;  and  which  renders  it  more  reasonable  that  the 
executor  should  be  personally  liable. '  It  shews  that  the 
plaintiff*  having  a  joint  claim  against  Thomas,  Richard 
and  John  G.  Crouch,  ^^surrendered  it  on  each  paying 
to  her  his  proper  proportion.''  Instead  of  payment 
in  money  of  the  proper  proportion  of  John  G.  Crouch, 
his  executor,  the  defendant,  executed  the  promissory 
note  in  question,  promising  to  pay  it  on  demand,  with 
interest.  The  joint  claim  against  the  three  debtors 
was  thus  extinguished.  The  original  obligation  of  the 
testator  for  the  whole  claim  was  discharged ;  and  in 
lieu  thereof  a  new  security  was  taken  from  the  execu- 
tor for  the  payment  of  his  testator's  proportion  on  de- 
mand, with  interest.  Was  not  this  surrender  of  the 
original  claim,  this  extinguishment  of  a  joint  debt  of 
three,  a  sufficient  consideration  for  a  promise  by  the 
executor  of  one  of  them  to  pay  one  third  of  the  amount 
of  the  debt?  The  original  debt  maj-  have  been  a  debt 
of  higher  dignity  against  the  testator's  estate  than  the 
note  would  be.  It  may  have  been  due  by  judgment  or 
bond.  At  all  events  it  was  a  jointdebt  of  three.  Would 
the  plaintift*  have  surrendered  such  a  debt  without  be- 
ing assured  of  the  certain  payment  of  the  different  pro- 
portions of  the  parties?  Would  she  have  taken  a  se- 
curity for  the  proportion  of  one  of  them  which  might 
embarrass  her  with  a  future  enquiry  as  to  the  sufficiency 
of  assets?  Her  subsequent  conduct  proves  that  she  re- 
posed with  confidence  on  the  promise  of  the  defendant 
to  pay  his  testator's  proportion  with  interest,  on  de- 
mand. She  waited  more  than  four  years  before  she  made 
the  demand.  Would  she  have  so  waited  if  the  demand 
had  been  against  a  decedent's  estate?    In  the  language 
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of  the  same  Judge  whose  language  I  have  before  quo-  1851. 

ted,  "  if  executors  were  not  liable  on  such  a  promise,  Term, 
they  would  be  enabled  by  making  such  a  promise  to 


defraud  any  individual  among  their  testator's  credi-  v. 
tors."  The  case  of  Childs  v.  Monins  was  cited  with  ^^^JJ^ 
approbation  by  Chief  Justice  Sharkey  in  delivering  the 
opinion  of  the  Court  in  Sims  v.  Stilwell,  3  How.  Miss. 
R.  176.  See  also  Bradly  v.  Heathy  3  Simons  543,  5 
Cond.  Eng.  Ch.  R.  241;  Bank  of  Troy  v.  Topping,  9 
Wend.  R.  273. 

The  note  in  this  case  being  a  good  cause  of  action 
against  the  executor  personally,  the  declaration  is  suffi- 
cient to  charge  him  personally,  though  it  complains  of 
him  "as  executor,"  and  charges  the  promise  to  have 
been  made  by  him  as  such.  "  Where  the  nature  of  the 
debt  is  such  as  necessarily  to  make  the  defendant  liable 
personally,  the  judgment  will  be  de  bonis  propriis,  al- 
though he  be  charged  as  promising  as  executor."  2 
Wms.  on  Ex'ors  1096.  The  naming  the  defendant 
executor  in  the  declaration  in  such  case  is  surplusage. 
Id.  1101.  In  this  case  not  only  is  the  nature  of  the 
debt  such  as  to  charge  the  executor  personally,  but  it 
would  seem  from  the  declaration  that  it  was  intended 
thereby  so  to  charge  him.  The  words  "  as  executor  of 
John  G.  Crouch,"  seem  to  have  been  used  therein  as 
matter  of  description.  The  declaration  is  in. the  debet 
and  detinet  And  the  breach  is  charged  against  the 
"  defendant,"  without  any  addition  to  that  term. 

But  suppose  the  judgment  ought  to  have  been  ce  bo- 
nis testatoris,  would  it  be  proper  to  reverse  the  judg- 
ment on  that  account?  I  think  not.  The  judgment 
in  the  case  was  an  office  judgment,  which  not  having 
been  set  aside,  became,  by  operation  of  law,  a  judg- 
ment of  the  succeeding  term.  In  such  a  case  the  only 
entries  usually  made  after  the  declaration  is  filed  and 
before  the  execution  issues,  are  two  short  entries  in  the 
rule  book,  one  in  the  words  "  common  order,"  and  the 
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1851.  Other,  "  common  order  confirmed."  These  entries  are 
Term,    identical,  whether  the  suit  be  against  the  defendant  in 

— — —  his  own  right,  or  en  autre  droit  The  execution  is  is- 
V.       sued  upon  the  judgment  as  if  it  had  been  rightly  en- 

Oole^n  tered  in  full.  The  clerk  afterwards  at  his  leisure  enters 
a  formal  judgment  in  the  case  in  a  book  kept  for  the 
purpose.  The  error,  if  any,  in  running  out  these  short 
entries  into  form  when  the  record  is  made  up,  is  noth- 
ing but  a  clerical  error,  the  correction  of  which  belongs 
to  the  Court  whose  ofiicer  committed  it.  The  remedy 
is  by  motion  to  that  Court,  and  not  by  appeal  to  this. 
Eubank  v.  RalVs  ex' or,  4  Leigh  308;  ShdtorCs  ez'ors 
V.  Welsh's  adm'rs^  7  Leigh  175;  Digges'  ex'ors  v. 
Dunnes  ex' or,  1  Munf.  56.  I  am  for  affirming  the  judg- 
ment. 

Daniel,  J.  concurred  in  the  opinion  of  Moncure,  J. 

Baldwin,  J,  thought  the  judgment  of  the  Circuit 
court  ought  to  have  been  de  bonis  testatoris;  but  that 
the  error  was  a  clerical  misprision  which  should  have 
been  corrected  in  the  Court  below ;  and  therefore  that 
the  appeal  ought  to  be  dismissed. 

Allen,  J.  concurred  with  Judge  Baldwin  in  the  opi- 
nion that  the  judgment  should  have  been  de  bonis  tes- 
tatoris; and  that  the  error  was  a  clerical  misprision 
which  might  have  been  corrected  in  the  court  below  : 
but  thought  that  as  the  case  was  in  this  Court  it  might 
be  corrected  here. 
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Galt  V,  Archer.  1851. 

April 
Terms 
(Absent  CMell,  P.) 

April  2l8t. 

A  common  carrier  contracts  to  deliver  a  crop  of  wheat  at  an  agreed 
price  per  bushel.  A  large  proportion  of  the  crop  is  delivered  in 
good  order ;  but  from  the  unavoidable  effects  of  a  storm,  a  small 
part  is  delivered  in  a  damaged  condition,  and  another  small  por- 
tion is  lost.  In  an  action  by  the  carrier  for  the  freight,  he  is  en- 
titled to  recover  under  the  common  indebitatus  count,  the  agreed 
price  for  the  whole  quantity  so  delivered  or  lost. 

This  was  an  action  of  assumpsit  in  the  Circuit  court 
of  Goochland  county  by  Peter  J.  Archer  against  James 
and  William  Gait.  The  suit  abated  as  to  the  latter  by 
the  return  of  "  Ko  inhabitant "  upon  the  writ.  The  ob- 
ject of  the  action  was  to  recover  the  freight  upon  cer- 
tain wheat  and  tobacco  and  other  articles,  which  the 
plaintiff  had  contracted  to  carry  on  his  boat  from  the 
farms  of  the  defendants  on  James  River  to  Richmond. 
The  declaration  contained  only  the  common  indebitatus 
count. 

On  the  trial  of  the  cause,  after  the  plaintiff  had  of- 
fered evidence  for  the  purpose  of  proving  that  a  con- 
tract had  been  entered  into  between  James  and  William 
Gait  and  himself,  by  which  he  undertook  as  common 
carrier,  to  receive  of  them  their  crop  of  wheat,  and  to 
deliver  the  same  to  the  consignees  in  Richmond  for  a 
freight  of  12J  cents  per  bushel ;  and  that  in  pursuance 
*of  this  contract  he  did  receive  the  said  crop  and  deliver 
a  part  thereof,  but  that  the  whole  of  the  crop  was  not 
delivered  to  the  consignees,  and  that  a  portion  of  that 
which  was  delivered  was  in  an  unsound  and  damaged 
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1851.     condition ;  and  among  other  evidence  introduced  a  let- 
Term.    ^^^  from  William  Gait  to  himself,  and  an  account  ac- 

— — ■ —  eompanying  it,  which  shewed  that  the  matter  of  dif- 
V.       terence  between  them,  was  as  to  the  lost  and  damaged 

Archer,  ^yh^at;  in  connexion  therewith  and  in  explanation 
thereof,  offered  to  introduce  a  witness  to  prove  that 
the  failure  to  deliver  the  whole  of  said  crop  and  the  da- 
maged condition  of  a  part  of  that  delivered,  resulted 
from  inevitable  accident,  to  wit,  a  storm,  by  which  a 
portion  of  said  wheat  whilst  in  the  hands  of  the  plain- 
tiff as  common  carrier  was  ducked  in  James  river.  To 
the  introduction  of  which  testimony  under  the  plead- 
ings in  this  cause,  the  defendant  by  his  counsel  ob- 
jected; but  the  court  overruled  the  objection  and  ad- 
mitted the  testimony ;  and  the  defendant  excepted. 

After  the  evidence  refe''red  to  in  the  first  bill  of  ex- 
ceptions had  been  introduced,  which,  with  the. bill  of 
particulars,  was  all  the  evidence  in  the  cause,  the  de- 
fendant by  his  counsel  moved  the  Court  to  instruct  the 
jury  as  follows:  "If,  from  the  evidence,  the  jury  shall 
believe  that  a  portion  of  the  wheat  for  which  freight  is 
charged  was  not  delivered,  and  a  part  of  it  was  ad- 
maged  and  delivered  to  the  consignee  in  an  unsound 
state,  then  the  plaintiff  is  not  in  this  cause  entitled  to 
recover  the  freight  for  wheat  at  the  rat3  of  12J  cents 
per  bushel,  as  claimed  by  him  in  the  account  filed  in 
the  cause."  But  the  Court  overruled  the  motion  and 
gave  the  following  instruction,  viz :  "  If,  from  the  evi- 
dence, the  jury  shall  believe  that  a  portion  of  the  wheat 
for  which  the  freight  is  charged  was  not  delivered,  and 
a  part  of  it  was  damaged  and  delivered  to  the  consignee 
in  an  unsound  state,  then  the  plaintiff  is  not  in  this 
cause  entitled  to  recover  the  freight  for  wheat  at  the 
rate  ot  12J  cents  per  bushel,  as  claimed  by  him  in  the* 
account  filed  in  the  cause,  unless  the  jury  shall  believe 
from  the  evidence,  that  the  loss  and  damage  were  occa- 
sioned by  inevitable  accident;  and  not  by  the  uegli- 
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gence  of  the  plaintiff.  And  if  the  jury  shall  believe 
from  the  evidence,  that  the  loss  and  damage  were  occa- 
sioned by  the  negligence  of  the  plaintift,  or  could  have 
been  prevented  by  proper  care  and  diligence  on  the  part 
of  the  plaintiff,  then  the  defendant  is  entitled  to  the  full 
amount  of  the  loss  and  damage  by  way  of  set  off."  To 
the  opinion  of  the  Court  refusing  the  instruction  asked, 
and  giving  the  other,  the  defendant  again  excepted. 

There  was  a  verdict  and  judgment  in  favour  of  the 
plaintift  for  172  dollars  72  cents,  with  interest  thereon 
from  the  22d  of  July  1839,  till  paid;  and  thereupon 
Gait  applied  to  this  Court  for  a  supersedeas^  which  was 
awarded. 
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1851. 
April 
Term. 

Gait 

V. 

Archer. 


Stanard  and  Bouldin,  for  the  appellant,  insisted,  that 
in  this  ciise  the  special  contract  had  not  been  completely 
executed;  and  therefore,  that  the  plaintiff  below  was 
not  entitled  to  recover  upon  it,  under  the  common  inde- 
biiatus  count.  HuUe  v.  Heightman,  2  East's  R.  145  ; 
Algeo  V.  AlgeOy  10  Serg.  &  Rawle  235;  Donaldson  v. 
Fuller^  3  Id.  505;  Jennings  v.  Camp^  13  John.  R.  94; 
Hams  V.  Liggett ,  1  Watts  &  Serg.  301 ;  Brown,  ^c.  v. 
Ralston,  ^c.  9  Leigh  53:^. 

Grattan,  for  the  appellee,  insisted,  that  the  indebitatus 
count  was  sufficient  in  this  case  to  let  in  either  the 
special  contract  or  the  quantum  meruit.  1  Chitty's 
Plead.  333,  337,  339 ;  Brooke  v.  White,  4  Bos.  &  Pul. 
330:  Pagne  v.  Bacomb,  2  Doug.  R.  651;  Bank  of 
Columbia  v.  Patterson,  7  Cranch's  R.  297;  Brooks  v. 
Scott,  2  Munf  344;  Brown,  ^e.  v.  Ralston,  ^c.  9  Leigh 
532;  2  Smith's  Lead.  Cas.  24,  44  Law  Lib. 

By  the  Court.     The  judgment  is  affirmed. 
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1851.  Fleming  v.  Tolbr. 

April 

Term. 

(Absent  CabeU,  P.) 

April  2l8t. 

1.  In  an  action  on  a  bond  given  for  the  price  of  a  slave,  a  special 
plea  under  the  act  of  1831  is  good,  which  avers  in  general 
terms,  that  the  slave  was  unsound  at  the  time  of  the  sale,  and 
that  the  plaintiff  knew  the  fact  and  fraudulently  concealed  it 
from  the  defendant ;  and  that  upon  discovering  the  fact  the  de- 
fendant offered  to  return  the  slave  and  demanded  a  rescision  of 
the  contract,  which  plaintiff  refused ;  laying  the  damages  to  the 
whole  amount  of  the  price,  or  not  laying  any  damages,  and  pray- 
ing for  judgment  in  bar  of  the  action. 

2.  If  such  a  special  plea  avers  in  general  terms  the  unsoundnesB  of 
the  slave,  and  then  adds  a  specific  unsoundness,  the  defendant 
may  under  this  plea,  prove  any  unsoundness  ;  and  is  not  confined 
to  the  specific  unsoundness  mentioned  in  the  plea. 

3.  Where  a  plea  under  the  statute  is  filed,  and  another  is  tendered, 
which  only  varies  from  the  first  in  the  amount  of  damages  laid, 
or  in  asking  to  rescind  the  contract  entirely,  the  rejection  of  thi« 
last  by  the  Court  is  not  ground  for  reversing  the  judgment  upon 
appeal,  where  the  verdict  negatives  the  facts  stated  in  both 
pleas. 

4.  The  penalty  and  condition  of  a  bond  for  the  payment  of  money, 
is  in  the  same  sum.  It  is  proper  to  treat  it  as  a  single  bill,  and 
to  give  judgment  for  the  amount  of  the  bond  with  interest  fit)m 
the  time  of  payment. 

This  was  an  action  of  debt  in  the  Circuit  court  of 
Goochland  county,  brought  by  William  T.  Toler,  ad- 
ministrator of  William  Toler  deceased,  against  Tarltoo 
Fleming  and  John  B.  Pemberton.  The  action  was 
founded  on  the  following  bond: 

*'  Know  all  men  by  these  presents,  that  we,  Tarlton 
Fleming  and  John  B.  Pemberton  are  held  and  firmlv 
bound  unto  William  T.  Toler,  administrator  of  William 
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Toler  deceased,  in   the   just  and  full   sura  of  eleven    1851. 

hundred  dollars,  to  be  paid  unto  the  said  William  T.    Tem. 

Toler,  administrator  of  the  said  William  Toler  deceased,  — — : — 
1  •  .  ,  .  T     .    .  ,  Fleming 

his  certain  attorney,  his  executors,  administrators  and      v. 

assigns;  to  which  payment  well  and  truly  to  be  Toler. 
made,  we  bind  ourselves,  our  heirs,  executors  and  ad- 
ministrators, firmly  by  these  presents.  Sealed  with 
our  seals,  and  dated  this  23d  day  of  October  one 
thousand  eight  hundred  and  thirty-eight.  The  condi- 
tion of  the  above  obligation  is  such,  that  if  the  above 
bound  Tarlton  Fleming  and  John  B.  Pemberton,  their 
heirs,  executors  or  administrators,  do  and  shall  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  said  William 
T.  Toler,  administrator  of  said  William  Toler  deceased, 
his  certain  attorney,  his  executors,  administrators  or 
assigns,  the  just  sum  of  eleven  hundred  dollars,  twelve 
months  atter  the  date  hereof,  then  the  above  obligation 
to  be  void,  or  else  to  remain  in  full  force  and  virtue. 

Tarlton  Fleming,  [Seal.] 

John  B.  Pemberton,       [Seal.]  " 

Fleming  appeared  and  filed  a  plea  of  payment ;  and 
at  a  subsequent  term  he  filed  a  special  plea  under  the 
statute.  In  this  plea  he  alleged  that  the  bond  sued  on 
was  executed  by  the  defendants  to  the  plaintiff  for  the 
price  of  a  negro  man  slave,  sold  by  the  plaintiff  to 
Fleming,  for  the  sum  of  1100  dollars ;  Fleming  then 
believing  that  the  slave  was  sound  and  healthy  and 
free  from  blemish.  That  at  the  time  of  said  sale,  the 
slave  was  defective  in  this :  that  he  was  diseased ;  and 
was  constitutionally  liable  to  periodical  returns  of  bilious 
colick  once  every  week,  and  so  continued  to  be ;  of 
which  defect  plaintiff  was  informed  at  the  time  of  the 
sale,  and  fraudulently  concealed  his  knowledge  of  said 
defect,  and  the  fact  of  said  defect  from  the  defendant 
Fleming,  whereby  Fleming  was  induced  to  purchase 
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1851.     said  slave  of  the  plaintiff  as  a  sound  slave,  withoutany 
Term.    <J^f^^^  5    ^^^   ^be   defendant   averred    that  the  defect 
— — : — lessened  the  value  of  the  slave  900  dollars,  which  the 
V.       defendant  proposed  to  set  off  against  the  debt  declared 
Toler.    upon.     Upon  this  plea,  and  that  of  payment,  the  plain- 
tiff took  issue. 

At  another  term  of  the  Court  the  defendant  tendered 
two  other  special  pleas  under  the  statute.  The  first 
after  stating  as  in  the  special  plea  filed,  the  executioa 
of  the  bond  for  the  price  of  a  negro  man  slave,  sold 
by  the  plaintiff  to  the  defendant  Fleming,  averred  that 
on  the  day  of  sale  the  slave  was  unsound,  defective  and 
constitutionally  diseased,  and  still  continued  to  be  so. 
That  at  the  time  of  said  sale  the  plaintiff  well  knowing 
that  the  slave  was  so  unsound,  defective  and  diseased 
as  aforesaid,  did  not  disclose  the  same  to  the  defendant, 
but  fraudulently  concealed  the  same  and  all  knowledge 
on  the  part  of  him,  the  plaintiff,  in  relation  thereto 
from  the  defendant ;  by  means  whereof  the  defendant 
believing  that  the  said  slave  was  sound,  healthy  and 
free  from  blemish,  was  induced  to  purchase  and  did 
purchase  the  slave  as  a  healthy  slave  at  the  price  of 
1100  dollars.  That  after  the  sale  and  purchase,  and  as 
soon  as  defendant  discovered  that  the  slave  was  so 
unsound,  defective  and  diseased  as  aforesaid,  viz. :  on 
&c.,  he  apprised  the  plaintiff  thereof,  and  notified  him 
that  he  should  resist  the  payment  of  the  bond  executed 
by  him  to  the  plaintift'  as  aforesaid.  And  that  after  he 
had  so  discovered  that  the  slave  was  unsound,  and 
within  a  reasonable  time  thereafter,  viz. :  on  the  24th 
of  October  1839,  he  oftered  to  return  the  said  slave  to 
the  plaintiff,  and  demanded  a  recision  of  the  said 
contract  of  sale,  and  the  surrender  to  him  by  the  plain- 
tiff of  said  bond  ;  but  the  plaintiff  then  and  there  re- 
fused to  comply  with  such  demand,  or  to  surrenderthe 
said  bond.  That  defendant  had  always  been  readj 
and  willing  to  return  the  said  slave  and  receive  back 
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his  bond,   and  was  willing  still  so  to  do.     Whereby     1851. 
defendant  had  sustained  damage  to  the  whole  amount    rp^^ 

mentioned  in  the  bond,  viz. :  1100  dollars,  with  inter- ; — 

est  thereon  from  the  23d  of  October  1839  till  paid,       v. 
Wherefore  he  prayed  judgment,  and  that  the  plaintiff    Tol^r. 
be  barred   to   have  or    maintain  his  aforesaid  action 
thereof  against  him. 

The  second  plea  tendered  only  varied  from  the  first 
by  the  omission  of  the  averment  of  damages.  The 
Court  rejected  both  the  pleas,  and  the  defendant  ex- 
cepted. 

When  the  cause  came  on  for  trial  the  jury  found  a 
verdict  as  follows:  "  We,  the  jury,  find  for  the  plain- 
tiff the  debt  in  the  declaration  mentioned,  with  inter- 
est thereon,  from  the  23d  of  October  1839  till  paid."  And 
on  this  verdict  the  Court  rendered  a  judgment,  that  the 
plaintiff'recover  against  the  defendants  eleven  hundred 
dollars,  the  debt  in  the  declaration  mentioned,  with  six 
per  cent,  per  annum  interest  thereon  from  the  23d  day 
of  October,  1839  till  paid,  and  his  costs  by  him  about 
his  suit  in  this  behalf  expended.  From  this  judgment 
Fleming  applied  to  this  Court  for  a  supersedeas^  which 
was  awarded. 

Standard  and  Bouldin,  for  the  appellant,  insisted  that 
the  pleas  tendered  and  rejected  stated  a  valid  defence 
to  the  action  on  the  bond  ;  and  if  sustained  entitled  the 
defendant  below  to  a  total  recision  of  the  contract. 
And  for  this  they  referred  to  Lewis  v.  Cosgrave^  2 
Taunt.  R.  2 ;  Thornton  v.  Wynn,  12  Wheat.  R.  183 ; 
Bwion  V.  Stuart,  3  Wend.  R.  236;  Street  v.  Blay, 
22  Eng.  C.  L.  R.  122;  1  Smith's  Leading  Cases,  p. 
155,  157,  note  to  ChandeUor  v.  Lopus;  Story  on 
Sales,  §405,  408,  411,  420,  426.  That  in  this  respect 
they  differed  from  the  special  plea  filed;  and  they  also 
differed  from  that  plea,  in  the  fact  that  under  that  plea 
the  defence  was  confined  to  the  proof  of  the  specific 
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1851.     disease  mentioned  therein ;  whereas  under  the  special 
Tem.    P^^^  tendered,  any  legal  unsoundness  might  have  been 
— — : —  proved. 

V.  As  to  the  second  of  the  pleas,  they  insisted  the  omis- 

Toler.  ^Jq^  ^f  ^^le  averment  of  damage  was  not  a  defect  in 
the  plea.  That  going  for  a  recision,  the  averment  of 
damage  was  out  of  place  ;  and  that  the  statute  author- 
ized the  defendant  to  insist  upon  the  entire  recision  of 
the  contract.  And  they  insisted  further,  that  the  plea 
set  out  a  valid  defence  at  common  law.  This  they 
argued  upon  principle ;  and  also  referred  to  Hayne  t. 
Maltby,  3  T.  E.  438. 

2d.  They  insisted  further  that  it  was  error  to  enter 
the  judgment  for  the  amount  due  with  continning 
interest,  the  action  being  on  a  bond  with  a  penalty. 
Tennants  v.  Gray^  5  Munf.  494. 

Lyons  and  Grattan^  for  the  appellees,  insisted  that 
the  pleas  tendered  and  rejected  were  defective,  and 
therefore  properly  rejected.  That  the  statue  authori- 
zes a  plea  of  set  oflE,  and  not  a  plea  in  bar,  and  these 
pleas  are  pleas  in  bar.  That  it  is  true  that  fraud  and 
injury  may  be  proved  to  the  extent  of  the  whole  price, 
but  to  do  this  the  thing  mUst  be  worthless  or  he  mnst 
return  it  within  reasonable  time.  Story  on  Sales,  § 
427 ;  PerUy  v.  Balch,  23  Pick.  R.  283 ;  Holbrook  v. 
Burt,  22  Id.  546 ;  Kingsley  v.  WaUis,  2  Shepl.  R.  57. 
And  they  insisted  Fleming  did  not  oft'er  to  return  the 
slave  within  reasonable  time. 

They  insisted  further,  that  if  the  rejected  pleas  were 
good,  the  same  defence  could  have  been  made  under 
the  special  plea  filed.  That  there  was  in  this  plea  a 
general  charge  of  disease  as  well  as  the  specific  disease 
named,  and  that  the  proof  was  not  necessarily  confined 
to  the  specific  disease  mentioned.  And  under  this  plea 
defendant  might  have  proved  that  the  slave  was  of  no 
value  and  thus  have  defeated  the  action.     Beeckers, 
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Vrooman^   13  John.   R.   302;     Lewis  v.    Cosgrave,   2    1851. 

Taunt.   XL   4.     That  the   second  plea  was   defective    rpenn. 

under  the  statute  for  want  of  an  averment  of  damages ;  — — ; — 
-.  ,  ^  rr,    1     Fleming 

and  It  was  not  good  as  a  plea  at  common  law.     laym       v. 

V.  King,  6  Munf.  358.  ™®'- 

2d.  They  insisted  further,  that  the  judgment  was 
correct  That  the  act  1  Rev.  Code,  ch.  128,  §  80, 
p.  508,  authorized  the  jury  to  fix  the  period  when  in- 
terest should  commence  to  run :  and  they  referred  to 
Dwoies  V.  Miller,  1  Call  127 ;  Francis  v.  Wilson,  1  Ryan 
k  Moody  105. 

Allen,  J,  delivered  the  opinion  of  the  Court. 

The  Court  is  of  opinion,  that  the  plea«  tendered  by 
the  plaintiff  in  error,  and  set  out  in  his  first  and  second 
bills  of  exceptions,  were  good  in  form  and  substance, 
and  presented  a  proper  defence  to  the  action ;  and  as 
the  same  were  not  objected  to  on  account  of  the  time 
at  which  they  were  offered,  they  should  have  been  re- 
ceived. But  the  gravamen  of  each  of  said  pleas  was 
the  unsoundness  of  the  slave,  a  fact  also  put  in  issue 
by  the  special  plea  on  which  issue  was  joined ;  it  be- 
ing competent  for  the  plaintiff*  in  error  on  the  issue 
joined  on  that  plea,  to  have  *given  any  evidence  of  ge- 
neral unsoundness,  notwithstandingthe  plea,  in  addition 
to  the  averment  that  the  slave  was  defective  and  dis- 
eased, also  specified  a  particular  disease.  As  all  the 
pleas  concurred  in  resting  on  the  proof  of  the  existence 
of  a  disease  or  defect  amounting  to  unsoundness,  and 
that  such  defect,  though  known  to  the  defendant  in 
error,  was  fraudently  concealed  by  him ;  and  differed 
merely  as  to  the  measure  of  relief  resulting  from  the 
establishment  of  the  facts  aforesaid ;  and  the  existence 
of  suuh  facts  being  negatived  by  the  finding  of  the 
jury  on  the  plea  putting  the  existence  of  such  facts  in 
issue,  it  is  manifest  the  plaintiff  in  error  was  not  preju- 
diced by  the  rejection  of  said  pleas.     There  is  no  ex- 
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1851.  ception  to  the  rejection  of  any  testimony  oflered  by 
Tem.  ^^"^  ^^  ^he  trial.  If  he  failed  to  oiFer  proof  which 
•  would  have  been  proper  under  the  issue,  it  was  hia 


V.  own  fault;  he  could  have  oftered,  and  from  the  whole 
Toler.  record  it  is  most  probable  he  did  offer,  all  the  proof  ia 
his  power  to  sustain  his  defence,  and  the  verdict  of  the 
jury  is  not  objected  to  :  It  therefore  must  be  taken  as 
concluding  the  facts  alleged  in  the  pleas  which  were 
rejected,  and  the  judgment  thereupon  was  plainly  right. 
The  Court  is  further  of  opinion,  that  although  the 
obligations  sued  on  purports  to  be  a  penal  bill,  yet  as 
the  sums  named  in  the  penalty  and  condition  corres- 
pond, there  was  no  error  in  treating  it  as  a  simple  obli- 
gation and  rendering  a  verdict  and  judgment  for  the 
amount,  with  continuing  interest  from  the  time  the 
same  fell  due. 

Baldwin,  J,  dissented.  He  thought  the  Circuit  court 
erred  in  rejecting  the  plea  in  the  first  bill  of  exceptiona 
mentioned;  that  there  is  nothing  in  the  record  to  shew 
that  the  error  was  not  prejudicial  to  the  plaintiff  \\v 
error;  and  that  the  judgment  ought  to  be  reversed. 

Judgment  affirmed. 
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Dabney  rf-  wife  <Sr  als,  v.  Kennedy.  1851. 

^       ^     ^  April 


Term. 


(Absent  CaheU,  P.,  and  Danielf*  J.) 
April  2l8t. 

1.  An  agreement  made  in  contemplation  of  marriage,  though  void 
against  creditors  because  not  recorded,  is  valid  between  the  par- 
ties ;  and  the  wife  and  children  for  whose  benefit  it  is  made, 
may  call  for  a  specific  execution  of  the  agreement,  if  there  is 
no  existing  creditor  or  purchaser  whose  rights  will  be  efiected 
by  it,  though  the  marital  rights  of  the  husband  has  attached  by 
an  actual  reduction  of  the  property  into  his  actual  possession. 

2.  In  a  suit  by  husband  and  wife  against  the  executor  of  her  fether, 
to  obtain  possession  of  her  property,  there  is  a  decree  directing 
the  executor  to  deliver  it  to  the  husband  and  wife,  to  be  held  by 
them  subject  to  the  uses  and  stipulations  of  a  marriage  j^ee- 
ment  entered  into  by  them  before  marriage,  but  unrecorded. 
Held: 

1.  The  decree  did  in  effect  set  up  and  execute  the  marriage  agree- 
ment ;  the  marital  rights  of  the  husband  were  thereby  in- 
tercepted ;  and  the  property  taken  and  received  in  virtue  of 
the  said  decree,  was  thereafter  held  by  the  husband  and 
wife  as  trustees  under  said  decree  for  the  purposes  of  the 
agreement ;  and  not  by  the  husband  in  his  character  of  hus- 
band alone. 

2.  That  the  validity  of  the  decree  is  not  impaired  by  the  fail- 
ure to  record  it  in  the  county  where  the  property  was  situ- 
ated or  the  parties  resided ;  and  the  rights  acquired  in  vir- 
tue of  the  decree  are  good  and  valid  against  the  subsequent 
creditors  of  the  husband. 

3.  After  the  death  of  the  husband  the  wife  and  children  file  a 
bill  against  his  administrator  to  recover  the  property  cover- 
ed by  the  decree  which  remained,  arid  for  satisfaction  for 
that  which  had  been  wasted  by  the  husband ;  and  there  is  a 
decree  in  their  favour.  Held  :  Such  recovery  of  the  pro- 
perty undisposed  of,  and  for  the  value  of  such  as  was  was- 
ted, is  conclusive  against  the  administrator  and  creditors  of 
the  husband. 

*  Judge  Danid  was  related  to  one  of  the  parties. 
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1851.        A  marriage  being  about  to  occur  between  John  H. 
Tem.    ^^^  ^"^  Elizabeth  Prosser,  and  she  being  entitled  to  a 

--— considerable  estate,  real  and  personal,  by  bequest  from 

&  wife    her  father,  the  parties  entered  into  articles  under  seal, 
*^-     bearing  date  the  5th  day  of  December  1825,  by  which 

Kennedy  it  was  agreed  between  them,  that  all  the  estate,  real  and 
personal,  to  which  the  said  Elizabeth  was  entitled  should 
be  secured  to  and  settled  upon  her  and  her  heirs.  And 
Lee  covenanted  that  all  the  said  estate  should  remain 
in  the  possession  of  the  said  Elizabeth  during  the  con- 
tinuance of  the  intended  marriage;  and  the  annual  pro- 
ceeds thereof  only  should  be  applied  to  the  maintenance 
of  the  said  Lee  and  the  said  Elizabeth  and  their  issue. 
And  he  further  covenanted  not  to  sell  any  part  of  the 
property  except  for  the  purpose  of  reinvestment  or  ap- 
propriation within  the  meaning  of  the  articles.  And 
it  was  further  agreed  that  if  Lee  died  in  the  lifetime  of 
the  said  Elizabeth,  leaving  issue  by  her,  any  issue  she 
might  have  by  a  subsequent  marriage  should  share 
equally  with  his  children  in  the  property ;  and  if  there 
should  be  no  issue  of  the  marriage,  and  Mrs.  Lee  died 
in  the  lifetime  of  her  husband,  then  the  whole  of  the 
aforesaid  estate,  whether  real  or  personal,  should  go  to 
such  persons  as  the  said  Elizabeth  by  her  last  will,  or  by 
any  other  instrument,  properly  attested,  should  appoint. 
This  agreement  was  not  admitted  to  record. 

The  marriage  took  place,  and  shortly  thereafter,  in 
January  1826,  a  bill  was  filed  in  the  Chancery  court  at 
Richmond  in  the  name  of  Lee  and  wife  against  Ed- 
mund W.  Rootes,  the  executor  of  John  Prosser,  the  fa- 
ther of  Mrs.  Lee,  in  which,  after  stating  the  provisions 
of  the  will  of  the  father,  they  say  they  have  applied  to 
the  executor  to  pay  to  them  the  female  plaintiff's  share 
of  the  property,  but  he  declined  to  do  it  without  the 
authority  of  the  Court,  because  he  doubted  whether  he 
could  properly  deliver  to  the  complainants  the  property 
of  the  female  complainant  because  of  the  articles  of 
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agreement  aforesaid.     The  articles  were  exhibited  with  '1851. 

the  bill ;  and  the  question  was  submitted  to  the  Court  xwm. 
whether  they  created  any  obstacle  to  the  transfer  by 


the  executor  of  the  property  to  the  complainants.   Thc^y    &  wife 
say  it  was  not  designed  by  the  articles  to  interfere  with    *^^- 
the  right  of  Lee  to  have  possession  during  the  mar-  Kennedy 
riage,  and  during  his  life,  of  all  and  every  part  of  the 
property  of  the  complainant  Elizabeth. 

The  executor  answered  the  bill,  expressing  his  anxi- 
ety to  deliver  over  the  property  in  his  possession  be- 
longing to  Mrs.  Lee  to  whomsoever  the  Court  might 
appoint  to  receive  the  same,  and  give  a  legal  discharge 
therefor.  And  when  the  cause  came  on  to  be  finally 
heard  on  the  4th  of  February  1826,  it  was  decreed  that 
the  plaintiffs  should  hold  the  real  estate  and  slaves,  and 
also  the  bank  stocks  and  money  transferred  and  paid  to 
them  by  the  executor,  subject  to  the  uses  and  stipula- 
tions of  the  marriage  agreement. 

John  H.  Lee  died  in  July  1832,  leaving  Mrs.  Lee  and 
two  children  of  the  marriage  surviving  him:  and  John 
Tabb  qualified  as  administrator  upon  his  estate.  In 
1833  Mrs.  Lee  for  herself,  and  as  next  friend  of  her 
two  infant  children,  filed  their  bill  in  the  Circuit  court 
of  Norfolk  county  against  Tabb  as  the  administrator  of 
John  H.  Lee,  in  which  she  set  out  the  execution  of  the 
marriage  agreement  and  the  suit  against  Rootes  as  exe- 
cutor of  Prosser.  She  charged  that  Lee  had  with  the 
proceeds  of  some  of  the  trust  property  purchased  cer- 
tain slaves  named,  of  which  he  died  possessed;  that  he 
had  sold  too,  fifty-four  shares  of  bank  stock  for  5292 
dollars;  and  held  other  moneys  of  the  trust  fund 
amounting  together  to  15,192  dollars.  And  she  prayed 
that  Tabb  as  the  administrator  of  Lee  might  be  re- 
strained from  setting  up  any  title  to  the  slaves  pur- 
chased as  aforesaid  by  Lee;  and  that  they  might  be  so 
disposed  of  as  to  satisfy  all  rights  in  them  under  the 
trust.    And  she  asked  that  Lee's  estate  might  be  held 
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1851/    responsible  for  so  much  of  the  trust  moneys  as  he  had 
Term,    received  and  wasted. 

Tabb  answered  the  bill,  admitting  the  facts  stated  in 


D&bnev 

&  wife    the  bill,  and  submitting  the  case  to  the  Court  upon  the 

&  als.    ]^y;^  fQp  guch  a  decree  as  should  be  consistent  with  his 
Kennedy  safety  as  administrator,  and  the  rights  of  the  parties. 

The  cause  came  on  to  be  heard  in  June  1833,  when 
the  Court  held  that  the  marriage  articles  were  valid  in 
equity  as  between  the  parties  thereto,  and  that  the  es- 
tate of  John  H.  Lee  was  responsible  for  their  violation 
by  him;  and  the  plaintiflT  being  willing  to  take  a  de- 
cree against  the  estate  of  Lee  in  the  hands  of  the  ad- 
ministrator Tabb,  without  taking  an  administration  ac- 
count, the  Court  decreed  that  the  administrator  should 
convey  to  trustees  named,  the  slaves  mentioned  in  the 
bill,  to  be  held  by  them  as  trustees  for  the  purposes, 
oWjects  and  intents  of  the  marriage  articles;  and  ^at 
the  administrator  should,  out  of  the  assets  of  his  intes- 
tate in  his  hands,  pay  to  the  same  trustees  the  sum  of 
15,192  dollars,  to  be  held  or  invested  by  them  for  the 
same  objects,  purposes  and  intents.  Upon  this  decree 
Tabb  transferred  to  the  trustees  the  slaves  mentioned 
therein ;  and  paid  to  Mrs.  Lee  442  dollars  13  cents,  in 
part  of  the  15,192  dollars,  which  he  as  administrator  of 
Lee  was  decreed  to  pay  to  her.  And  there  seems  to 
have  been  no  further  or  other  assets  remaining  in  his 
hands. 

At  the  time  of  John  H.  Lee's  death  Edmund  P.Ken- 
nedy was  his  surety  as  endorser  on  a  negotiable  note 
for  1800  dollars  discounted  at  the  Bank  of  Virginia  at 
Norfolk,  for  the  accommodation  of  Lee.  On  this  note 
the  bank  instituted  an  action  at  law  against  Kennedy, 
and  recovered  a  judgment  against  him  in  November 
1832;  and  in  June  1833,  Kennedy  being  taken  in  exe- 
cution took  the  benefit  of  the  act  for  the  relief  of  in- 
solvent debtors.  Upon  this  proceeding  there  seems  to 
have  been  made  the  sum  of  277  dollars  84  cents,  cre- 
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dited  the  16th  of  July ;  and  it  appears  by  a  receipt  of  1851. 

the  president  of  the  bank,  bearing  date  the  22d  of  May  xerm. 
1838,  that  Kennedy  then  paid  the  balance  of  the  judg- 


ment, amounting  to  2104  dollars  15  cents.  &  wife 

In  October  1838,  Kennedy  instituted  an  action  in  the  *^^^' 
Circuit  court  of  Norfolk  borough  against  Tabb  as  the  Kennedy 
administrator  of  Lee,  to  recover  the  amount  which  he 
alleged  he  had  paid  as  the  surety  of  Lee ;  and  Tabb 
having  pleaded  non  assumpsitj-  and  fully  administered, 
on  which  pleas  issues  were  made  up,  on  the  trial  the 
jury  found  a  verdict  for  the  plaintift  on  the  first,  and 
for  the  defendant  on  the  second  issue ;  and  there  was  a 
judgment  quandOy  for  the  plaintifl*  for  2381  dollars  99 
cents,  with  interest  on  277  dollars  84  cents,  a  part  there- 
of, from  the  16th  of  July  1833,  until  paid,  and  on  2104 
dollars  15  cents,  another  part  thereof,  from  the  22d  of 
May  1838,  until  paid. 

Mrs.  Lee  having  intermarried  with  Chiswell  Dabney 
of  Lynchburg,  Kennedy  in  October  1840,  filed  his  bill 
in  the  Circuit  court  of  the  borough  of  Norfolk  against 
Dabney  and  wife  and  her  children,  and  the  trustees,  and 
Tabb  as  administrator  of  Lee,  for  the  purpose  of  sub- 
jecting the  slaves  conveyed  to  the  trustees,  and  the  mo- 
ney paid  to  Mrs.  Lee,  under  the  decree  of  June  1833, 
in  her  suit  against  Tabb  as  the  administrator  of  Lee,  to 
the  satisfaction  of  his  judgment  against  the  administra- 
tor. In  his  bill,  after  referring  to  the  marriage  articles 
and  Mrs.  Lee's  suit  against  Tabb  as  administrator  of 
Lee,  he  charged  that  the  marriage  articles  and  all  the 
proceedings  in  said  suit  were  fraudulent  and  void  as  to 
him ;  and  that  the  marriage  articles  never  having  b^en 
recorded,  were  fraudulent  in  law  as  to  him  as  a  creditor 
of  Lee. 

Dabney  and  wife  in  their  answer,  called  for  proof  that 
Kennedy  was  the  creditor  of  Lee.  They  insisted  that 
the  marriage  articles  were  valid  in  equity  though  not 

Vol.  VII.— 21 
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1851.     recorded;  and  they  further  relied  on  the  proceedings 
Tenn.    ^^^  decree  in  the  case  of  Lee  and  wife  against  the  exe- 

-— cutor  of  Prosser,  as  giving  it  validity.     They  utterly 

<fe  wife    denied  all  fraud  in  procuring  the  decree  of  June  1833; 
^^'    and  they  pleaded  the  statute  of  limitations.    Tabb  also 

Kennedy  answered,  denying  all  fraud  if  any  was  charged. 

The  facts  hereinbefore  stated  all  appeared  in  the  plead- 
ings and  proofs.  And  the  cause  came  on  to  be  heard 
in  June  1842,  when  the  Court  held  that  the  marriage 
articles  were  as  to  the  complainant's  demand,  fraudu- 
lent and  void,  at  least  so  far  as  to  entitle  him  to  satis- 
faction out  of  the  slaves  mentioned  in  the  decree  of 
June  1833  ;  and  decreed  that  unless  Dabney  should  pay 
to  the  complainant  the  sum  of  2381  dollars  99  cents, 
with  its  interest',  and  his  costs  at  law  and  in  this  suit, 
within  sixty  days  from  the  rising  of  the  Court,  then 
that  he  should  deliver  up  the  slaves  aforesaid  to  the 
sergeant  of  the  Court  to  be  sold  for  the  payment  of 
said  debt,  interest  and  costs.  And  the  sergeant  was 
directed  to  sell  the  slaves  on  twenty  days  notice,  at 
public  auction,  and  out  of  the  proceeds  to  pay  the 
complainant.  And  liberty  was  reserved  to  the  com- 
plainant to  ask  for  a  further  decree  against  the  defen- 
dants, if  it  should  become  necessary.  From  this  de- 
cree the  defendants,  except  the  administrator  Tabb,  ap- 
plied to  this  Court  for  an  appeal,  which  was  allowed. 

Patton,  for  the  appellants,  insisted  : 

1st.  That  even  if  the  marriage  contract,  by  itself, 
was  void  against  creditors  of  the  husband  because  not 
recorded,  yet  it  was  affirmed  by  the  decree  of  February 
1826,  in  the  case  of  Lee  and  wife  against  Prosser's 
executor.  That  the  decree  established  the  marriage  ar- 
ticles, and  that  the  property  went  into  the  possession 
of  Lee  and  wife  by  virtue  of  that  decree,  and  in  pur- 
suance thereof,  upon  the  trusts  of  the  marriage  arti- 
cles ;  and  was  not  in  possession  of  Lee  as  the  husband 
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of  Mrs.  Lee :  And  there  was  no  statute  which  required     1851. 
the  decree  to  be  recorded.  Term. 

2d.  That  although  the  statute  required  deeds  of  mar-  — — 

riage  settlements  to  be  recorded,  that  statute  did  not  &  wife 
apply  to  marriage  articles ;  upon  the  principles  affirmed  '^^^•• 
in  the  case  of  Withers  v.  Carter,  4  Gratt.  407.  Kennedy 

3d.  That  the  marriage  articles  were  at  least  valid  as 
between  Lee  and  his  wife  and  children  ;  and  he  having 
appropriated  the  trust  property  was  their  debtor.  That 
the  bill  filed  by  them  against  Tabb  the  administrator 
of  Lee,  was  the  bill  of  creditors  of  Lee,  and  the  de- 
cree was  a  decree  in  favour  of  creditors;  and  it  was 
not  competent  for  creditors  of  even  higher  dignity  to 
recover  from  them  what  they  had  received  under  the 
decree  of  the  Court,  and  which  as  creditors  of  Lee 
thfey  were  legally  and  justly  entitled  to  demand  and 
have  from  his  estate. 

T.  Taylor y  for  the  appellee,  insisted : 

1.  That  the  suit  brought  by  Lee  and  wife  against 
Prosser's  executor,  was  not  a  suit  to  have  the  estate 
settled  on  Mrs.  Lee,  but  to  relieve  the  executor  from 
any  difficulty  in  delivering  over  the  property  of  Mrs. 
Lee  to  her  husband.  That  the  bill  shewed  the  plain- 
tifis'  intention  to  hold  under  the  articles  and  not  under 
the  decree;  otherwise  the  Court  would  not  have  made 
the  decree  rendered  in  1826,  but  would  have  appointed 
a  trustee.  That  the  decree  could  not,  therefore,  give 
vaHdity  to  the  marriage  articles  against  creditors. 

2d.  That  the  decree  of  1833  against  Tabb  the  admi- 
nistrator of  Lee  did  not  affect  the  rights  of  the  appel- 
lee ;  who  was  not  even  a  creditor  of  Lee  at  that  time. 
That  the  decree,  as  between  the  parties  to  it,  was 
proper;  but  it  did  not  affect  the  rights  of  creditors 
who  were  no  parties  to  it.  These  creditors  were  enti- 
tled to  pursue  the  assets  in  the  hands  of  the  wife  and 
children   or  their  trustees.     GiUeapie  v.  Alexander,  1 
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1851.     Cond.  Eiig.  Ch,  R.  388 ;  March  v.  Russell,  14  Id.  31 ; 
Tem.    ^Mfi«  «-■•  ^««>,  7  John.  Ch.  R.  1;  M'CaUv.Hani- 

— — mi,  1  Brock.  R.  126;  Boyd  v.  Stainback,  5  Muiif.  305; 

&*wife    2  Wms.  Ex'ors  893;  Story's  Eq.  PI.  §793;  2  Spence's 
*«!«•     Eq.  p.  297. 

Kennedy 

MoNCURE,  J.  I  feel  myself  compelled  to  dissent 
from  the  opinion  of  a  majority  of  the  Court  in  this  case. 
The  marriage  agreement  made  between  John  H.  Lee 
and  Elizabeth  his  wife,  on  the  5th  day  of  December 
1825,  not  having  been  recorded,  was,  according  to  the 
decision  of  this  Court  in  the  case  of  Thomas  v.  G(wm^ 
1  Gratt.  347,  void  as  to  his  creditors.  Does  it  derive 
any  validity  as  against  those  creditors,  from  the  decree 
of  the  Richmond  Chancery  court  of  the  4th  of  Febru- 
ary 1826?  Or  does  that  decree,  propria  vigore^mfk^ 
the  claims  of  those  who  claim  under  the  agreement, 
paramount  to  the  claims  of  the  said  creditors  ?  I  think 
not.  It  is  unnecessary  to  enquire  in  this  case  what 
would  be  the  effect  on  the  claims  of  the  husband's  cre- 
ditors, of  a  decree  in  an  adversary  suit,  brought  by  the 
wife  against  her  husband  to  enforce  the  execution  of 
an  ante-nuptial  agreement  between  them.  Nor  whether 
a  deed  executed  in  pursuance  of  such  a  decree,  or  of  a 
decree  for  a  settlement,  rendered  in  a  suit  in  which  the 
wife's  equity  could  properly  be  administered,  would  be 
good  against  the  husband's  creditors,  without  being 
recorded.  There  would  be  much  room  for  contending 
in  such  a  case,  that  both  the  letter  and  the  spirit  of  the 
statute  required  the  recordation  of  the  deed.  On  that 
question,  however,  I  express  no  opinion.  It  is  enough 
to  say  that  this  is  not  such  a  case.  Tlie  suit  in  which 
the  decree  of  the  4th  of  February  1826  was  rendered 
was  not  an  adversary  suit,  as  between  husband  and 
wife,  if  adversary  as  to  any  person.  It  was  brought 
by  husband  and  wife  in  about  a  month  after  their  mar- 
riage, to  recover  of  her  father's  executor  her  portion  of 
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his  estate,  real  and   personal.     It  was  not  brought  to     1851. 

enforce  the  execution  of  the  ante-nuptial  agreement,    xerm. 

There  had  been  no  refusal  and  was  no  unwillinacness  — 

DflDnGV 
on  the  part  of  the  husband  to  execute  it.     Suppose  it    &  wife 

had  been  executed  by  the  execution  of  a  deed  convey-  *^^s- 
ing  the  property  to  a  trustee  for  the  purposes  of  the  Kennedy 
agreenaent.  Would  not  the  recordation  of  that  deed 
have  been  necessary  to  give  it  effect  against  the  hus- 
band's creditors?  The  agreement  was  referred  to  in 
the  bill  because  it  was  a  binding  agreement  between 
the  parties,  and  the  husband  was  willing  the  property 
shonid  be  received  and  held  subject  to  the  uses  therein 
declared.  Whether  the  suit  would  have  been  brought 
if  there  had  been  no  agreement  does  not  positively 
appear.  The  nature  of  the  wife's  projierty  and  the 
provisions  of  her  father's  will  might  have  rendered  such 
suit  necessary.  It  seems  that  the  portions  of  the  older 
children  had  been  assigned  and  paid  to  them  under  the 
order  of  the  Chancery  court.  However  this  may  be, 
the  executor  did  not  refuse  to  assign  and  pay  the  wife's 
portion  to  the  husband  in  this  case  for  the  purpose  of 
enforcing  the  execution  of  the  agreement,  or  a  settle- 
ment by  him  on  her.  The  bill  states  that  the  execu- 
tor doubted  whether  he  could  properly  deliver  to  the 
complainant  the  share  of  the  wife,  because  he  had 
been  informed  of  the  ante-nuptial  agreement.  The 
agreement  is  then  exhibited,  and  the  complainants  pray 
that  the  share  of  the  wife  may  be  assigned  and  paid  to 
them.  The  executor  probably  doubted  whether  the 
husband  could  give  him  a  valid  discharge  under  the 
agreement,  and  in  his  answer  stated  that  he  was  willing 
and  anxious  to  surrender  her  portion  of  her  father's 
estate  to  whomsoever  the  Court  might  appoint  to  re- 
ceive the  same  and  give  him  a  legal  discharge.  And 
the  Court  decreed  that  the  plaintiffs  hold  the  real 
estate  and  slaves  allotted  to  them  in  right  of  the  female 
plaintiff,  subject  to  the  use   and   stipulations   of    the 


Digitized  by  VjOOQIC 


326  COURT   OF   APPEALS    OF   VIRGINIA. 

1851.     marriage  agreement.     I  think  this  decree  was  merely  a 
Term,    recognition  of  the  agreement,  and  cannot  operate  as 

— 7 notice  to  creditors  and  purchasers,  or  dispense  with  the 

<fe  wife   necessity  of  recording  the  agreement  according  to  the 
aals.     requisition  of  the  statute.     I  cannot  see  how  such  a 

Kennedy  recognition  can  have  any  greater  effect  on  the  rights  of 
creditors  than  a  deed  executed  by  the  husband  in  pur- 
suance of  the  agreement,  which  it  will  be  admitted 
would  not  affect  those  rights  without  being  recorded. 
It  seems  to  me  that  it  would  be  strange  indeed  if  a 
decree  for  the  plaintiffs  in  a  suit  brought  to  recover 
property  on  an  agreement  binding  on  the  parties,  but 
not  as  to  creditors  because  not  recorded,  should  have 
the  effect  of  setting  up  the  unrecorded  agreement  against 
the  creditors.  This  would  be  against  the  policy  of 
the  statutes  of  registration,  the  overruling  influence  of 
which  is  80  great,  that,  as  was  decided  by  this  Court 
in  Newman  v.  Chapman^  2  Rand.  93,  the  pendency  of 
a  suit  to  set  up  an  unrecorded  deed  which  is  required 
by  law  to  be  recorded,  will  not  affect  a  subsequent 
purchaser  for  valuable  consideration  without  actual 
notice. 

The  agreement  then  being  void  as  to  creditors,  not- 
withstanding the  decree  of  the  4th  of  February  1826, 
it  is  rendered  valid  as  to  them  by  the  decree  of  June 
1833  ?  Or  does  that  decree  propria  vigore  bind  the 
creditors  of  Lee  ?  I  think  not.  The  agreement  and 
decree  of  1826  being  void  as  to  the  creditor^  of  Lee 
at  the  time  of  his  death,  that  event  rendered  it  im- 
possible to  set  up  the  agreement  against  those  credi- 
tors. Their  rights  to  the  legal  administration  of  Lee's 
estate,  of  which  the  trust  subject  was  part  as  to  them, 
became  then  fixed,  and  could  not  be  changed  by  the 
subsequent  recordation  of  the  deed  or  recovery  of  the 
subject  by  the  wife.  The  agreement  being  valid  mier 
paries^  the  trust  subject  did  not  devolve  on  the  execu- 
tor of  Lee,  or  if  it  did,  he  held  it  as  trustee  in  equity 
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for  the  benefit  of  the  wife.     He  could  not  resist  her    1851. 

suit  against  him  for  it,  and  therefore  he  was  properly    Twm. 

decreed  to  render  it  to  her  by  the  decree  of  1833.  — r 

*^  Dabney 

But  that  decree  declares  the  deed  valid  as  between  the   &  wife 

parties  thereto,  and  not  as  to  creditors ;  and  the  Court  ^^^' 
which  pronounced  it  did  not  intend  "  to  intimate  any  Kennedy 
opinion  as  to  the  effect  of  the  marriage  contract  as  to 
the  creditors  of  Lee,"  as  appears  by  a  copy  of  the 
opinion  contained  in  the  record.  Supposing  the  agree- 
ment then  to  be  void  as  to  creditors,  notwithstanding 
the  decrees  of  1826  and  1833,  the  wife  held  the  pro- 
perty after  its  recovery  by  her  as  executrix  de  son  tort 
as  to  her  husband's  creditors,  and  those  creditors  had  a 
right  to  subject  it  to  the  payment  of  their  claims  after 
exhausting  the  assets  in  the  hands  of  the  legal  execu- 
tor. Chamberlayne  v.  Temple,  2  Rand.  284;  Boyd  v. 
Stainback,  5  Munf.  305;  and  Shields  v.  Anderson^  3 
Lieigh  729.  Kennedy  is  a  creditor  of  Lee,  and  he 
established  his  claim  by  judgment  against  the  executor, 
which  is  at  least  prima  facie  evidence  against  the 
executrix  de  son  tort.  The  assets  in  the  hands  of  the 
rightful  executor  l^ave  been  exhausted.  The  act  of 
limitations  interposes  no  bar  in  favour  of  the  executrix 
de  son  tori,  and  I  therefore  think  that  the  subject  is 
liable  for  the  payment  of  the  appellee's  claim,  and  that 
the  decree  in  his  favour  should  be  affirmed. 

Allen,  J.  delivered  the  opinion  of  the  Court. 

The  Court  is  of  opinion,  that  the  agreement  entered 
into  on  the  5th  December  1825  between  John  H.  Lee 
and  the  appellant  Elizabeth,  in  contemplation  of  mar- 
riage, was  a  valid  agreement  between  the  parties ;  that 
although  for  want  of  recordation  the  same  would  have 
been  void  as  against  the  creditors  of  the  said  John  H. 
Lee,  it  was  nevertheless  competent  for  the  wife  and 
children  provided  for  in  said  agreement,  to  have  called 
for  the  specific  execution  of  said  agreement;  and  if 
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1851.  there  was  no  existing  creditor  or  purchaser  whose  rights 
Term,    would  have  been  affected  thereby,  there  could  have 

-J— been    no  objection    to   such    specific   execution,  even 

&  wife  although  the  marital  rights  of  the  husband  had  at' 
^^^'    tached  by  a  reduction  of  the  property  into  his  actual 

Kennedy  possession.  It  would  have  been  competent  under  such 
circumstances  for  the  husband  to  have  made  a  volun- 
tary settlement,  which,  if  duly  recorded,  would  have 
been  good  against  subsequent  creditors;  and  a  decree  for 
the  specific  execution  of  an  agreement,  made  in  con- 
sideration of  marriage  where  there  was  no  existing 
creditor  or  purchaser  to  be  affected  is  equally  free  from 
objection.  The  Court  is  further  of  opinion,  that  in 
this  case  the  wife  and  children  occupied  a  more  favoura- 
ble position  than  in  the  case  supposed  of  an  agreement 
in  respect  to,  or  a  voluntary  settlement  of,  property 
upon  which  the  marital  rights  of  the  husband  had  at- 
tached by  a  reduction  of  the  property  into  possession. 
Inasmuch  as  it  became  necessary  here  to  apply  to  the 
Court  of  chancery  for  its  aid  in  reducing  the  property 
into  possession,  it  would  have  been  competent  for 
such  Court  in  a  proper  case  to  have  required'a  settle- 
ment even  in  the  absence  of  any  marriage  contract,  as 
a  condition  upon  which  it  would  interpose.  The 
Court  is  further  of  opinion,  that  by  the  bill  exhibited 
in  the  late  Superior  court  of  chancery  for  the  Rich- 
mond district  by  the  said  John  II.  Lee  and  Elizabeth 
his  wife,  against  Edmund  Rootes  executor  of  John 
Prosser  deceased,  for  a  division  and  allotment  and  deli- 
very to  the  plaintiffs  of  the  portion  of  said  Elizabeth  in 
the  estate  of  her  father,  the  rights  of  said  Elizabeth 
and  her  children  under  said  marriage  agreement  were 
brought  directly  to  the  consideration  of  the  Court; 
that  by  the  issue  made  up  by  the  bill,  answer  and  pro- 
ceedings in  said  cause,  it  was  proper  for  the  Court  to 
determine  and  adjudicate  upon  the  legal  effect  of  said 
agreement.     The  Court  is  further  of  opinion,  that  when 
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by  the  interlocutory  decree  and  by  the  final  decree  pro-     1851. 
nounced  in  said  cause  on  the  4th  of  February  1826,  the    xem. 

property  of  said  Elizabeth  was  decreed  to  be  delivered  --— 

over  to  the  said  John  H.  Lee  and  Elizabeth  his  wife,  to  &  wife 
be  held  by  them  subject  to  the  use  and  stipulations  of  *^^*^- 
said  marriage  agreement,  the  decree  in  eflfect  did  set  up  Kennedy 
and  execute  said  marriage  agreement ;  the  marital  rights 
of  the  husband  were  thereby  intercepted ;  and  the  pro- 
perty taken  and  received  in  virtue  of  said  decree  was 
thereafter  held  by  said  John  H.  Lee  and  wife  as  trus- 
tees under  said  decree  for  the  purposes  of  said  agree- 
ment :  and  not  by  the  said  John  H.  Lee  in  his  character 
of  husband  alone.  The  Court  is  further  of  opinion,  that 
the  validity  of  said  decree  was  not  impaired  by  the  fail- 
ure to  register  the  same  in  the  county  where  the  proper- 
ty was  situate  or  found,  or  the  parties  resided ;  and 
the  rights  acquire^  in  virtue  of  said  decree  are  good 
and  valid  as  against  the  subsequent  creditors  of  the 
said  John  H.  Lee.  The  Court  is  therefore  of  opinion, 
it  was  not  competent  for  the  appellee,  a  subsequent 
creditor  of  the  said  John  H.  Lee,  to  assail  the  validity 
of  said  marriage  contract  so  as  aforesaid  established  by 
the  decree  of  the  4th  of  February  1826,  because  said 
contract  and  decree  had  not  been  duly  recorded. 

The  Court  is  further  of  opinion,  that  when  after  the 
death  of  said  John  H.  Lee,  the  widow  and  children 
filed  their  bill  against  the  personal  representative  of 
said  John  H.  Lee  and  obtained  a  decree  for  the  recove- 
ry of  such  of  the  property  as  remained  undisposed 
of,  and  for  the  value  of  such  as  had  been  wasted  by 
said  Lee,  they  asserted  a  claim  to  such  undisposed  of 
property  by  a  title  paramount  to  the  title  of  the  per- 
sonal representative;  and  their  title  being  valid  under 
and  iu  virtue  of  the  decree  of  the  4th  of  February, 
1826,  aforesaid,  such  recovery  of  the  property  undis- 
posed of,  and  for  the  value  of  such  as  was  wasted,  is 
conclusive  against  said  administrator  of  John  H.  Lee 
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1851.  and  the  creditors  of  said  Lee,  who  became  such  after 
r^P^^    the  decree  of  the  4th  of  February  1826;  there  being 

— no  allegation  that  said  decree  against  the  administrator 

&  wife  ^^f  John  H.  Lee  was  collusive.  The  Court  is  therefore 
&  als.    o!'opinion  said  decree  is  erroneous ;  reversed  with  costs : 

Kennedy  And  this  Court  proceeding,  &c.  Bill  dismissed  with 
co.sts. 


April 
Term. 


1851.  Tucker  v.  Daly,  assignee. 

Aoril 

(Absent  Cabelly  P.  and  Allq^,  J.) 

April  2l8t. 


Y  agrees  with  D  to  assign  to  D  a  bond  held  by  Y,  to  indemnify  D 
for  becoming  his  surety ;  but  the  bond  not  being  present,  is  not 
then  delivered  to  D.  Afterwards  Y  commits  an  act  of  bankrupt- 
cy, upon  which  he  is  duly  declared  a  bankrupt.  After  commit- 
ting the  act  of  bankruptcy,  Y  writes  upon  the  bond  an  assign- 
ment of  it  to  D,  and  delivers  it  to  D,  who  collects  the  money 
from  the  obligor.  Held  :  D  is  entitled  to  hold  the  money  as 
against  the  general  assignee  of  the  bankrupt. 

This  was  an  action  of  assumpsit^  brought  in  the 
Circuit  court  of  Mecklenburg  county  by  J.  J.  Daly,  as- 
signee of  J.  Murray  Yates,  a  bankrupt,  against  Henry 
Tucker.  On  the  trial  the  jury  found  a  special  verdict, 
which  set  out  the  following  facts,  viz  : 

That  the  defendant  received  from  John  G.  Oliver  the 
sum  of  470  dollars  86  cents,  that  being  the  amount  of 
a  bond  executed  by  Oliver  to  J.  Murray  Yates.  That 
on  the  17th  of  December  1841,  the  defendant  became 
the  suretv  of  Yates  in  a  bond  to  E.  James  &  Co.. for 
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the  sum  of  222  dollars  78  cents,  in  consideration  of  the    1851. 

promise  of  Yates  to  assign  to  him  the  bond  aforesaid,    Tern. 

and  other  papers,  to  indemnify  him  for  thus  becoming  "ir~T — 

his  surety,  and  for  previous  liabilities  of  the  defendant      v. 

as  surety  for  Yates.     That  the  bond  of  Oliver  was  not    ^^' 
•^  assignee. 

then  delivered  to  the  defendant,  it  not  being  then  pre- 
sent ;  but  was  retained  by  Yates,  and  remained  in  his 
possession  until  after  the  30th  of  May  1842.  That 
Yates  on  the  4th  of  May  1842,  committed  an  act  of 
bankruptcy,  upon  which  he  was  thereafter  duly  de- 
clared a  bankrupt;  and  the  plaintiff  was  appointed  his  > 
assignee  in  bankruptcy.  That  after  this  act  of  bank- 
ruptcy, Yates  wrote  an  assignment  on  the  bond  of  Oli- 
ver to  the  defendant;  and  atler  the  30th  of  May  1842, 
for  the  first  time  delivered  the  bond  to  the  defendant. 
On  this  special  verdict  the  Court  rendered  a  Judg- 
ment in  favour  of  the  plaintiff  for  470  dollars  86  cents, 
with  interest  from  the  21st  October  1843  till  paid,  and 
his  costs.  Whereupon  the  defendant  applied  to  this 
Court  for  a  mpersedms,  which  was  granted. 

Stanard  and  Bouldin,  for  the  appellant,  admitted 
that  the  judgment  was  in  accordance  with  the  deci- 
sions in  England ;  but  they  insisted  that  the  English 
decisions  were  founded  upon  a  provision  of  the  English 
statute  to  which  there  was  no  similar  provision  in  the 
act  of  Congress:  and  that  in  cases  not  coming  within 
that  provision,  the  English  decisions  were  opposed  to 
the  judgment  in  this  case.  They  referred  to  Mogg  v. 
Baker,  3  Mees.  &  Welsh.  194 ;  Winsor  v.  M'LeUqn, 
2  Story's  R.  492;  Mitchell  v.  Winslow,  Id.  630;  Winsor 
V.  Kendall,  3  Id.  507. 

J.  Alfred  Jams,  for  the  appellee,  insisted,  that  the 
agreement  between  the  appellee  and  Yates,  did  not 
constitute  such  an  equitable  asvsigument  of  the  bond  as 
was  protected  by  the  act  of  Congress.     He  referred  to 
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1851.     Foster  v.  Lowell,  4  Mass.  R.  308;  Alderson  v.  Temple^  4 
T^.    ^«^''-  ^'  2235;  irar/216  v.  Bulleston,  Id.  2174. 


Xuck6r 

V.  Daniel,  J.  delivered  the  opinion  of  the  Court. 

«5^J*  This  Court  is  of  opinion,  that  by  virtue  of  the 
agreement  between  the  plaintiff  in  error  and  John  Mur- 
ray Yates,  and  the  conduct  of  the  said  parties  in  refer- 
ence thereto,  set  forth  in  the  special  verdict,  the  plain- 
tiff in  error  acquired  a  right  to  have  an  assignment  of 
the  bond  of  Oliver,  and  a  lien  upon  its  avils,  which  a 
•  Court  of  equity  would,  as  between  the  parties,  have  re- 
spected and  enforced:  That  whilst,  by  the  third  sec- 
tion of  the  act  of  Congress,  entitled  "  an  act  to  estab- 
lish a  uniform  system  of  bankruptcy  throughout  the 
United  States,"  approved  the  19th  August  1841,  the 
defendant  in  error,  was,  under  the  decree  of  bankrupt- 
cy in  said  verdict  mentioned,  vested  with  all  the  pro- 
perty and  rights  of  property  of  the  said  Yates;  yet, 
that  by  a  just  construction  of  said  section,  he  took  said 
property  and  rights  of  property  subject  to  all  the  equ- 
ties  which  had  attached  thereto  prior  to  the  act  of 
bankruptcy  on  which  the  decree  aforesaid  was  found- 
ed; and  by  the  express  terms  of  the  proviso  of  the  se- 
cond section  of  the  act  aforesaid,  of  the  19th  August 
1841,  held  the  same  subject  to  all  liens,  mortgages  and 
securities  which  were  valid  by  the  laws  of  this  State, 
and  which  were  not  inconsistent  with  the  provisions  of 
said  act. 

The  special  verdict  does  not  disclose  the  pecuniary 
condition  of  the  said  Yates  at  the  time  the  agreement 
before  mentioned  was  made,  nor  does  it  find  any  facts 
or  circumstances  that  would  justify  this  Court  in  infer- 
ring that  the  said  agreement  was  made  in  contempla- 
tion of  bankruptcy,  or  that  the  conduct  of  the  parties 
to  it  was  in  any  respect  inconsistent  with  the  provi- 
sions and  requirements  of  the  said  act  of  Congress. 
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The  Court  is  also  further  of  opinion,  that  notwith-  1851. 
standing  the  act  of  bankruptcy  committed  by  Yates,  xerm. 
and  the  decree  of  bankruptcy  consequent  thereupon,  — 

there  was  nothing  to  restrain  him  from  proceeding  to  v. 
execute  and  perfect,  on  his  part,  the  agreement  between  ^^^^ 
him  and  Tucker ;  but  that  on  the  contrary,  equity  and 
good  conscience  require  that  he  should  do  so;  and 
that  by  virtue  of  the  actual  assignment  and  delivery  of 
the  said  bond  of  Oliver,  and  of  the  preceeding  agree- 
ment and  transactions  in  reference  thereto,  the  said 
Tucker  acquired  a  complete  right  to  enforce  the  collec- 
tion of  said  bond,  and  to  hold  its  proceeds  as  an  indem- 
nity against  the  suretyships  and  liabilities  in  the  ver- 
dict mentioned,  which  he  had  undertaken  on  account 
of  the  said  Yates.  The  Court  is  therefore  further  of 
opinion,  that  the  Circuit  court  erred  in  pronouncing 
the  law  upon  the  special  verdict  to  be  for  the  defendant 
in  error,  and  in  rendering  the  judgment  thereon  in  his 
favour. 

Judgment  of  the  Circuit  court  reversed,  with  costs; 
and  this  court  proceeding  to  render  such  judgment  as 
said  Court  ought  to  have  rendered,  judgment  for  the 
plaintiff  in  error,  on  the  special  verdict,  with  costs,  &c. 
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\^l-  Wilson  v.  Buchanan. 

April 


Term. 


(Absent  Cabell,  P.) 

April  28th. 

W  being  largely  indebted  in  proportion  to  his  property,  made  a 
gift  of  slaves  to  his  married  daughter ;  and  her  husband  remain- 
ed in  possession  of  them  for  eight  years.  Judgment  having  been 
recovered  on  some  of  these  debts,  and  also  on  other  debts  con- 
tracted since  the  gift,  B  became  the  surety  of  W  in  the  forth- 
coming bonds ;  and  was  compelled  to  pay  the  money.  He  then 
recovered  judgment  against  W  for  the  amount  so  paid  by  him, 
and  all  the  property  of  W  having  been  then  sold,  by  the  direc- 
tions of  B,  his  executions  were  levied  on  the  slaves  given  by  W 
to  his  daughter  and  their  increase.  Held  :  The  slaves  were  lia- 
ble to  satisfy  the  debt  of  B. 

This  was  a  suit  in  equity  in  the  Circuit  court  of  Ha- 
lifax county,  instituted  in  February  1844  by  William 
Wilson  against  John  Buchanan  and  the  sheriff  of  Hali- 
fax. The  bill  alleged  that  same  eighteen  months  or 
two  years  before  the  filing  thereof,  John  Buchanan 
became  the  surety  of  William  Webb  in  a  forthcoming 
bond.  That  the  bond  had  been  forfeited,  and  by  this 
means  Buchanan  had  obtained  a  judgment  against 
Webb  for  the  amount  of  the  bond  and  costs,  and  had 
levied  his  execution  on  six  slaves  the  property  of  the 
plaintiff.  That  the  said  slaves  were  the  absolute  pro- 
perty of  the  plaintiff,  were  born  his  and  on  his  planta- 
tion, with  the  exception  of  one  of  Ihem,  and  that  one 
he  had  held  as  his  own  for  nine  or  ten  years.  The 
prayer  of  the  bill  was  for  an  injunction  to  the  sale  of 
the  slaves,  and  for  general  relief 

Buchanan  in  his  answer,  stated  that  he  had  been 
compelled  to  pay  money  for  Webb  as  his  surety  in  two 
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forthcoming  bonds,  in  both  of  which  Easley  &  Co.  for 
the  benefit  of  Bruee's  executor,  were  plaintiffs.  That 
for  the  money  so  paid  he  had  recovered  a  judgment  ■ 
against  Webb;  and  the  execution  which  had  issued 
thereon  had  been  levied  on  the  property  mentioned  in 
the  bill  by  the  direction  of  the  defendant.  That  de- 
fendant believed  the  property  was  liable  to  satisfy  his 
execution,  as  the  debts  out  of  which  it  originated  had 
been  contracted  by  Webb  long  before  the  plaintiff  had 
become  possessed  of  the  property,  for  which  he  pever 
bad  paid  a  cent.  That  after  the  defendant  had  become 
the  surety  of  Webb,  the  latter  had  by  three  several 
conveyances  conveyed  all  his  property  to  secure  other 
debts  which  he  owed,  except  the  property  he  had  loaned 
or  fraudulently  given  to  the  plaintiff'.  That  previous  to 
giving  the  property  in  the  bill  mentioned  to  the  plain- 
tiff', Webb,  who  was  the  plaintiff's  father-in-law,  was 
largely  indebted  for  a  man  of  his  property;  and  had 
foiled  to  pay  many  of  the  debts  he  then  owed,  and 
among  them  the  debts  for  which  the  forthcoming  bonds 
in  which  defendant  was  surety  were  given.  That  the 
three  oldest  of  the  slaves  on  which  the  execution  was 
levied  were  the  property  of  Webb,  and  went  from  his 
possession  to  that  of  the  plaintiff';  the  others  were  born 
since. 

The  evidence  shewed  that  one  of  the  slaves  named 
Martha,  who  was  the  mother  of  the  others,  and  her 
oldest  child  then  a  few  weeks  old,  were  given  by  Webb 
to  his  daughter  Mrs.  Wilson,  in  April  or  May  1834,  and 
had  been  in  the  possession  of  Wilson  from  that  time 
until  the  execution  was  levied  upon  them;  and  the 
other  slaves  had  been  born  in  his  possession.  That  at 
the  time  Webb  gave  the  woman  and  child  to  Mrs.  Wil- 
son he  owed  about  3519  dollars  7  cents,  some  of  which 
had  been  due  as  early  as  1825.  That  his  debts  had 
been  for  some  years  gradually  increasing,  up  to  that 
time,  and  continued  to  increase  until  1842,  when  it 
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1851.     amounted,  as  far  as  ascertained  in  this  cause,  to  5717 
Tem.    dollars  88  cents.     That  in  1837  and  1838  he  executed 


anan. 


deeds  upon  the  most  of  his  property  to  secure  debt^ 
V.  which  he  owed.  That  in  1842  he  executed  two  odier 
anan  ^^^^^  foi"  ^hc  like  purposc;  and  in  November  of  that 
year  his  whole  property  was  sold  for  the  payment  of 
his  debts,  when  the  sales  amounted  upon  six  months 
credit,  to  the  sum  of  4393  dollars  45  cents :  Though 
some  of  the  witnesses  thought  that  if  it  had  been  sold 
some  three  or  four  years  earlier  it  would  have  produced 
more  money ;  and  Webb  thought  that  if  it  had  been 
sold  in  the  spring  of  1834,  after  he  gave  the  woman 
and  child  to  Mrs.  Wilson,  it  would  have  paid  all  hie 
debts  and  lefl  him  1200  dollars.  It  appeared  further 
that  a  part  of  the  debts  for  which  Buchanan  was  the 
surety  of  Webb  was  due  at  the  time  of  the  gift  of  the 
slaves. 

It  seemed  probable  from  the  papers  in  the  record  that 
the  judgment  which  Buchanan  had  recovered  against 
Webb  was  for  more  than  he  had  paid  for  him ;  but  that 
was  a  question  not  noticed  in  the  pleadings  or  in  any 
way  put  in  issue. 

The  cause  came  on  to  be  heard  in  September  1845, 
when  the  Chancellor — Leigh — pronounced  the  follow- 
ing opinion  : 

Two  questions  are  presented  in  this  case : 
First.  Was  the  gift  of  the  slaves  by  Webb  to  the 
plaintiff  fraudulent  as  to  the  defendant's  debt?  And  if 
it  was,  then,  secondly,  whether  the  length  of  time  da- 
ring which  the  plaintiff  has  held  the  slaves,  bars  the 
defendant  of  the  right  to  levy  his  execution  on  them? 
In  examining  the  first  question,  it  may  be  well  to 
enquire  whether  the  debt  due  to  the  defendant  is  to  be 
regarded  as  a  debt  existing  at  the  date  of  the  gifl,  or 
as  a  subsequent  one  ?  It  is  clear  that  the  defendant  be- 
came the  surety  of  Webb  on  the  forthcoming  bonds, 
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long  subsequent  to  the  gift;  but  it  is  equally  clear  that  1851. 
by  far  the  greater  part  of  the  debts,  to  satisfy  which  xerm. 
the  forthcoming  bonds  were  executed,  was  due  at  the  ■ 


Wilson 
time  of  the  gift.     And  to  the  amount  of  this  part  of      v. 

the  debts,  my  opinion  is  that  the  debt  due  to  the  de-  ^^^^" 
fendant  must  be  regarded  as  an  existing  debt  at  the 
time  of  the  gift.  A  forthcoming  bond  forfeited  is  no 
actual  payment  of  the  judgment;  Randolph  v.  Ran- 
ddph,  3  Eand.  490;  and  if  the  forthcoming  bonds 
had  proved  unproductive,  it  surely  would  not  be 
contended  that  the  obligees  ought  to  be  regarded  as 
subsequent  creditors.  The  debt  has  in  truth  been  paid 
by  the  defendant ;  and  in  some  sense,  he  is  a  creditor 
of  Webb  subsequent  to  the  gift.  But  Webb  has  never 
paid  the  pre-existing  debt;  and  his  donee  cannot  be  in 
a  better  situation,  because  he  has  by  his  management 
compelled  the  defendant  to  pay  this  pre-existing  debt. 
I  do  not,  however,  consider  it  as  of  much  importance 
whether  the  debt  be  a  pre-existing  or  a  subsequent  one. 
For  in  Richardson  v.  Smallwood,  4  Cond.  Eng.  Ch.  R. 
262,  it  is  settled,  that  if  a  gift  be  fraudulent  as  to  pre- 
vious creditors,  it  is  also  fraudulent  as  to  subsequent 
creditors.  Some  of  the  remarks  of  the  Master  of  the 
Rolls  are  so  apposite  and  conclusive,  that  I  will  extract 
apart  of  them.  He  says  :  "Suppose  a  person  to  exe- 
cute a  conveyance,  such  that  if  those  who  were  credi- 
tors at  the  time  complained,  it  would  be  void  as  to 
them;  then  if  they  are  paid  off,  and  a  new  set  of 
creditors  stand  in  their  places,  does  that  make  any  dif- 
ference ?  Does  it  not  delay  and  hinder  these  creditors, 
and  is  it  not  void  as  to  them  ?  If  it  be  not  so,  it  would 
be  easy  to  evade  the  statute :  the  party  may  pay  off 
those  to  whom  he  is  then  indebted  by  borrowing  of 
others,  and  then  he  may  say  to  them,  I  did  not  make 
the  settlement  to  defraud  you,  but  to  defraud  the  other 
persons  who  were  my  creditors." 
Vol.  VII.— 22 


Digitized  by  VjOOQIC 


Buch 
anan. 


838  COURT  OF  APPEALS  OP  VIRGINIA. 

1851.         These  remarks  are  made  upon  a  supposed  case  by  no 
Tem.    ro^^ns  ^8  strong  to  shew  the  unreasonableness  of  the 

^— j position  he  was  opposing,  as  the  case  actually  before  me. 

V.  For  the  debt  due  to  the  defendant  is  for  money  which 
Webb  compelled  him  to  pay  in  discharge  of  a  previous 
debt.  I  need  hardly  add,  that  this  view  of  the  Master 
of  the  Rolls  is  sustained  by  Judge  BaldwirCs  opinion 
in  Hutchison  v.  Kelly ^  1  Rob.  R.  128,  and  by  Atherly, 
in  his  treatise  on  marriage  settlements,  p.  313.  It  seems 
that  it  was  formerly  considered  by  some  high  authori- 
ties to  be  the  law,  that  every  voluntary  conveyance  was 
fraudulent  in  respect  to  existing  creditors.  Readt  v. 
Livingston^  3  John.  Ch.  R.  481,  and  the  cases  there 
cited ;  Atherly  on  Mar.  Sett.  212-217 ;  1  Mad.  Ch.  218, 
and  Stanard,  J.  in  two  recent  cases,  Hutson  v.  Cantril, 
11  Leigh  168,  and  Hutchison  v.  KeUy,  1  Rob.  R.  128, 
has  expressed  the  opinion  that  this  is  still  the  correct 
doctrine.  And  I  have  read  most  of  the  English  eases, 
and  I  have  no  doubt  the  remark  of  Chancellor  Kent  is 
correct,  namely,  that  there  is  no  English  case  in  which 
a  voluntary  gift  has  been  held  valid  against  a  pre-ex- 
isting debt.  But  notwithstanding  this  weight  of  au- 
thority, the  modern  cases  seem  opposed  to  this  doc- 
trine; and  according  to  them,  the  question  always  is, 
was  the  gift  made  with  the  intent  to  defraud  creditors? 
Still,  if  the  grantor  was  so  greatly  indebted  and  em- 
barrassed as  that  the  gift  put  in  hazard  the  debts  doe 
to  his  creditors,  it  is  the  presumption  of  law  that  the 
gift  was  made  with  intent  to  defraud  creditors.  What 
degree  of  indebtedness  (short  of  insolvency)  will  con- 
clusively raise  the  presumption  of  the  fraudulent  intent 
has  never  been,  and  never  can  be,  settled ;  and  this 
want  of  some  certain  rule,  will  probable  give  rise  to 
much  troublesome  litigation,  and  will  result  in  difterent 
decisions  on  nearly  the  same  state  of  facts,  according 
to  the  varying  deductions  which  different  Judges  may 
draw  from  them.     It  is,  however,  settled,  that  a  volun- 
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tary  gift  is  not  to  be  sustained  merely  by  proving  that    1851. 
the  donor  was  not  insolvent  at  the  time  of  the  gitlt.    xera. 

Indeed,  there  is  but  one  case  which  seems  to  counte-  — 

nance  the  doctrine  that  the  insolvency  of  the  grantor  v. 
must  be  proved  in  order  to  invalidate  a  voluntary  gift.  ■^^^^" 
That  case  is  Lush  v.  Wdkerson^  5  Ves.  R.  384,  in  which 
a  subsequent  creditor  filed  his  bill  to  set  aside  a  volun- 
tary settlement;  and  having  failed  to  prove  any  ante- 
cedent debt,  asked  for  an  account  to  ascertain  whether 
the  settler  was  indebted  at  the  time  of  the  settlement. 
This  Lord  Alvanley  refused,  remarking  that  the  plain- 
tiff had  not  proved  a  single  antecedent  debt ;  and  then 
added,  "a  single  debt  will  not  do;  it  must  depend  on 
this — whether  he  was  in  insolvent  circumstances  at  the 
time."  Such  a  remark,  unsupported  by  any  authority, 
on  such  a  subject,  is  surely  not  entitled  to  much  con- 
sideration. It  seems  to  be  opposed  by  the  constant 
course  of  the  Court ;  for  if  such  was  the  law,  the 
Court  ought,  in  all  doubtful  cases,  to  direct  an  enquir}' 
to  ascertain  whether  the  grantor  was  in  insolvent  cir- 
cumstances. Yet  such  an  enquiry  is  never  directed, 
unless  under  very  peculiar  circumstances.  But,  in 
truth,  the  correctness  of  the  remark  is  disproved  by 
subsequent  cases.  Thus,  in  Richardson  v.  Smallwood, 
before  cited,  the  Master  of  the  Rolls  said — '*  I  do  not 
conceive  it  necessary  to  shew  that  the  party  was  insol- 
vent." And  in  Chamberlayne  v.  Temple,  2  Rand. 
384,  Green,  J.  delivering  the  opinion  of  the  Court, 
said — "  The  deeds  in  question  are  clearly  fraudulent 
and  void  as  to  the  creditors  of  the  donor.  All  except 
that  to  Everlyn  Beverly,  in  1793,  were  executed  when 
the  donor  was  indebted  to  a  degree  of  embarrassment, 
and  when  the  very  debt,  the  satisfaction  of  which  is 
now  claimed,  was  due;  and  although  he  retained 
enough  to  satisfy  all  his  debts,  and  lost  a  large  portion 
of  his  personal  estate  by  a  calamitous  accident,  he  had 
no  right  to  throw  upon  his  creditors  the  hazard  of  such 
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1851.     an  accident,  and  to  provide  for  his  family  at  their 

Term,    expense."     But  there  can  be  no  necessity  to  cite  par- 

--— ticular  cases.     The  whole  course  of  argument  upon 

Wilson    ,  ,  ,       .    .  .       , 

V.       the  cases  shews  that  it  is  not  necessary  to  prove  insol- 

anan  ^^^^J  ^^  ^^^  grantor.  If  it  was,  all  the  laboured  rea- 
soning of  Chancellors,  and  Judges,  and  text-writers,  as 
to  the  degree  of  the  indebtedness  and  embarrassment 
of  grantors  has  been  worse  than  useless :  for  it  has 
only  served  to  deceive  the  enquirer.  Their  labour  would 
have  been  saved  by  the  single  remark,  that  the  insol- 
vency of  the  grantor  must  be  proved.  On  the  other 
hancf,  the  modern  cases  establish  that  neither  a  sigle 
debt,  (unless  it  be  equal,  or  nearly  equal  in  amount  to 
the  value  of  the  donor's  estate,)  Bank  of  Alexandria 
V.  Patton^  1  Rob.  R.  499,  nor  indebtedness  to  a  con- 
siderable amount,  if  the  grantor  be  not  on  the  eve  of 
insolvency,  Bailey's  S.  Car.  R.  685,  as  cited  in  2  Kent's 
Com.  441,  note,  will  render  void  a  voluntary  gift  as  to 
the  creditors.  What  state  of  indebtedness,  then,  will 
authorize  the  presumption  that  a  voluntary  gift  was 
made  to  defraud  creditors?  I  answer,  a  state  of  in- 
debtedness which  produces  embarrassment,  and  which 
approaches  to  insolvency;  a  state  of  indebtedness 
which,  if  any  calamitous  accident  should  happen  to 
the  property,  or  any  fall  in  the  price  of  it  should  take 
place,  would  probably  leave  the  donor  without  the 
means  of  paying  his  creditors.  For  a  gift  made  under 
such  circumstances  would  prove,  that  the  donor  was  so 
unmindful  of  his  obligation  to  his  creditors,  as  fairly  to 
justify  the  presumption  that  he  designed  to  defraud 
them.  This  appears  to  me  to  be  the  true  doctrine,  as 
deduced  from  the  modern  cases.  Thus  it  seems  that  a 
voluntary  gift,  made  when  the  donor  is  in  debt,  is 
prima  facie  fraudulent.  George  v.  Milianke,  9  Ves. 
R.  189;  Hutchison  v.  Kelb/,  1  Rob.  R.  128,  Judge 
Baldtrin^s  opinion.  And  it  is  incumbent  upon  the 
donee  to  repel  this  presumption,  which  he  may  do  by 
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proving  that  the  donor  was  in  prosperous  and  unem-  1851. 

barrassed  circumstances  at  the  time  he  made  the  gift,  Xerai. 
not  considerably  indebted,  and  that  the  gift  was  a  rea- 


Wilson 
sonable  provision  for  the  child,  according  to  his  state       v. 

and  condition  in  life,  comprehending  but  a  small  portion  ^^^" 
of  his  estate,  and  leaving  ample  unincumbered  funds 
for  the  payment  of  his  debts.  Hlnde's  lessee  v.  Long- 
worthy  11  Wheat.  R.  199;  Salmon  v.  Bennet,  1  Conn. 
R.  525;  Huston  v.  Caniril,  11  Leigh  168.  But  if 
the  donor  be  loaded  with  debt,  the  prima  facie  pre- 
sumption of  fraud  becomes  conclusive.  Bahhoin^  «/., 
1  Rob.  R.  128.  Such  appears  to  be  the  now  prevailing 
doctrine :  a  doctrine  which,  from  the  uncertainty  as  to 
the  degree  of  indebtedness  necessary  to  authorize  the 
inference  of  a  fraudiilent  intent,  is  well  calculated  to 
produce  litigation;  and,  what  is  infinitely  worse,  to 
hold  out  to  debtors  in  doubtful  circumstances,  the 
temptation  to  attempt  to  provide  for  their  families  at 
the  expense  of  their  creditors.  And  I  cannot  but  think 
it  would  have  been  better  to  have  adhered  to  the  doc- 
trine laid  down  in  Reade  v.  Livingston^  and  since  so 
long  and  so  strenuously  insisted  on  and  maintained  by 
Chancellor  Kent.  For  either  that  doctrine  or  the  pre- 
sent uncertain  rule  must  govern,  since,  I  presume,  no 
one  will  contend  that  a  gift  ought  to  be  upheld  unless 
it  should  be  established  that  it  was  made  with  a  previ- 
ous fixed  intent  to  defraud  creditors.  For  if  this  was 
established  as  the  true  doctrine,  the  gifts  of  debtors, 
not  only  on  the  very  brink  of  insolvency,  but  also 
lately  insolvent,  would  be  maintained;  a  doctrine  which 
no  one  who  regards  a  debtor  under  the  least  obligation 
to  his  creditors,  would  be  willing  to  sanction. 

L^t  us  now  examine  the  case  according  to  the  prin- 
ciples deduced  from  the  modern  cases. 

The  Judge  then  proceeded  to  examine  the  evidence 
in  the  cause,  and  held  that  upon  the  principles  stated 
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1851.     in  his  opinion  the  gift  was  clearly  fraudulent  as  to  the 

Term,    defendant's  debt.     He  then  proceeded  to  the  considera- 

—— tion  of  the  second  question. 

Wilson        T  iTi  1  /.I         T..rt 

V.  I  regret  that  I  have  not  the  notes  of  the  plamtifi  s 

anan"  ^^^"^^^  ^"  the  second  question,  as  I  do  not  know  whe- 
ther he  considers  the  plaintiff's  right  to  the  slaves  pro- 
tected by  some  provision  of  the  act  of  Assembly  for 
the  limitation  of  actions,  or  merely  from  some  princi- 
jile  adopted  by  the  Courts  for  the  purpose  of  discoun- 
tenancing stale  demands. 

In  examining  this  case,  I  have  been  unable  to  lay 
my  hands  on  any  direct  authority.  Yet  I  am  pretty 
sure  there  is  authority  to  establish  that,  so  long  as  the 
creditor  has  a  right  to  sue  out  an  execution,  the  execu- 
tion may  be  levied  on  the  property  of  the  debtor,  either 
in  his  own  possession,  or  in  the  possession  of  his  frau- 
dulent donee.  This  has  always  been  my  opinion ;  and 
upon  principle,  I  think  it  must  be  so.  For  the  fraudu- 
lent gift  of  property  to  defeat  creditors  is  utterly  void. 
1  Rev.  Code,  ch.  104,  §  2,  p.  372.  And  the  creditor  has 
always  been  permitted  to  regard  the  fraudulent  gift  as 
a  nullity,  and  to  prosecute  his  legal  remedies  for  the  re- 
covery of  his  demand  in  like  manner  as  if  the  fraudu- 
lent act  had  never  been  done.  Baldwin^  J.  in  Huichi' 
son  V.  Kell(/,  1  Rob.  R.  128.  If  the  property  fraudu- 
lently given  is,  as  to  the  creditors,  regarded  as  the  pro- 
perty of  the  debtor,  and  if  the  creditor  may  prosecute 
his  remedies  precisely  as  if  the  gift  had  never  been 
made,  it  follows  that  the  execution,  which  issues  at  the 
suit  of  the  creditor,  may  be  levied  on  the  property  of 
his  debtor,  whether  the  property  be  in  his  possession  or 
in  the  possession  of  his  fraudulent  donee.  Besides,  the 
act  against  fraudulent  gifts  was  made  for  the  benefit  of 
creditors ;  not  to  change  their  mode  of  proceeding,  either 
as  to  the  time  of  bringing  their  suits,  or  in  any  other 
manner. 
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But  as  to  the  act  of  limitations :  1861. 

I  can  find  no  one  provision,  which  has  the  remotest    x^m. 

application  to  the  present  question,  unless  it  be  the  one  — 

which  limits  the  time  within  which  creditors  are  at  li-  v. 
berty  to  sue  out  executions  after  judgments  have  been  ^^' 
obtained  by  them.  And  fraudulent  donees,  doubtless, 
are  entitled  to  the  benefit  of  this  provision  in  all  cases 
where  it  is  applicable.  But  this  provision,  it  must  be 
observed,  takes  away  the  right  to  sue  out  an  execution, 
but  interferes  not  at  all  with  the  right  to  levy  it  after 
it  has  been  legally  sued  out.  In  all  the  other  provi- 
sions of  our  act  of  limitations,  the  time  begins  to  run 
against  the  creditor  only  from  the  time  when  his  cause 
of  action  accrued.  In  this  case,  however,  the  defen- 
dant never  had  a  cause  of  action  against  the  plaintiflF, 
either  for  the  debt  due  to  him  by  Webb,  or  for  the  ne- 
groes on  which  his  execution  has  been  levied.  Indeed, 
previous  to  the  defendant's  placing  his  execution  in  the 
hands  of  the  sheriff,  he  had  no  right  to  institute  any  pro- 
ceeding questioning  the  fairness  or  legality  of  the  gift  to 
the  plaintiff.  Tate  v.  Liggatiy  ^c.  2  Leigh  84 ;  Rhodes 
V.  Cousins,  6  Band.  188.  So  that,  from  the  moment  the 
defendant  acquired  the  right  of  questioning  the  plain- 
tiff's right,  he  has  been  diligently  prosecuting  his  claim; 
and  it  is  diflicult  to  conceive  how  the  act  of  limitations 
can  apply  to  such  a  case.  Had  the  defendant,  or  had 
Brace's  representative  delayed  the  action  against  Webb, 
so  that  Webb  might  have  relied  effectually  on  the  act 
of  limitations,  the  question  would  have  been  of  more 
difficulty;  but  this  is  not  even  pretended  to  be  the 
case. 

I  understood  the  plaintiff^'s  counsel,  at  the  last  term, 
to  insist  that  the  eight  or  nine  years  possession  which 
the  plaintiflThad  had  of  the  slaves  before  either  Bruce's 
or  the  defendant's  execution  against  Webb  was  sued 
out,  gave  the  plaintiff'  a  complete  title  to  the  slaves. 
It  is  true  that  an  adverse  possession  of  five  years  gives 
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1851.     a  complete  title  to  slaves  against  all  to  whom  such  post- 
Term,    s^^sion  has  been  adverse  after   the  accruing  of  their 

— rights  of  action.     But  no  possession,  however  long  or 

V.  adverse,  if  it  be  betore  the  accruing  of  the  claimant's 
anan  ^^^^^'^»  ^®  ^  ^^'*»  ^^  '^  proved  by  the  clear  right  of  a  re- 
mainderman to  sue,  after  the  death  of  the  tenant  for 
life.  A  slave  is  given  to  one  for  life,  with  remainder  to 
another.  No  possession  of  a  third  person  during  the 
life  of  the  tenant  for  life,  no  matter  how  long  or  bow 
adverse,  will  bar  the  action  of  the  remainderman;  and 
for  this  reason — that  the  remainderman  had  no  cause  of 
action  until  the  death  of  the  tenant  for  life. 

There  is  only  one  other  ground,  as  it  seems  to  me, 
on  which  the  plaintiff  can  contend  that  his  possession 
of  the  slaves  bars  the  defendant's  right  to  levy  his  exe- 
cution on  them — namely,  the  delay  in  proceeding  to 
subject  them.  But  the  delay  in  nowise  barred  the  right 
of  action  of  the  creditors  against  Webb;  and  if  I  am 
right,  that  an  execution  legally  issued  against  a  debtor 
may  be  levied  on  property  in  the  possession  of  his  frau- 
dulent donee,  no  matter  how  long  such  possession  may 
have  continued,  this  delay  cannot  avail  the  plaintiff  at 
law.  Is  there  any  principle  of  Courts  of  equity  more 
favourable  to  the  plaintiff?  There  may  be  cases,  in 
which  creditors  have  so  long  delayed  the  assertion  of 
their  rights,  that  Courts  of  equity  will  refuse  to  give 
them  any  aid  to  enable  them  to  subject  to  their  de- 
mands property  in  the  hands  of  fraudulent  donees;  for 
Court  of  equity  discountenance  all  stale  demands.  Bat 
here  the  defendant  is  asking  no  aid  of  the  Court.  Be- 
sides, the  delay  has  not  been  great ;  and  even  if  it  bad 
been  greater,  it  would  be  difficult  to  maintain,  that  a 
Court  of  equity  ever  regards  a  demand  as  stale,  for 
which  a  judgment  has  been  obtained  at  law  in  an  ac- 
tion, to  which  no  legal  defence  could  have  been  made. 
And  my  opinion  is,  that  the  possession  of  the  slaves 
by  the  plaintiff'  for  eight  or  nine  years  previous  to  the 
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suing  out  the  defendant's  execution,  does  not  exempt     1851. 
the  slaves  from  the  defendant's  execution.     On  this    rj^^^* 

question,  there  is  a  late  case  in  the  Court  of  appeals,  — ; 

which,  perhaps,  requires  some  remarks  from  me.  lal-  y. 
lade  to  the  case  of  Hutson  v.  CantriL  11  Leiffh  168.  ^^^^- 
That  case  was  a  suit  in  equity  to  subject  property  in 
the  possession  of  alleged  fraudulent  donees  to  the  plain- 
tiff's  demand ;  and  three  of  the  Judges  thought  that 
the  action  was  barred  by  the  act  of  limitations.  But 
it  is  clear  that  the  general  question,  whether  the  act  of 
limitations  will  bar  the  right  of  the  creditor  to  levy  his 
execution  on  property  in  the  hands  of  a  fraudulent  do- 
nee, was  not  decided.  The  case  as  to  this  point  was 
this:  The  plaintiff  became  the  security  of  the  grantor 
in  a  bond  to  Mayo.  After  this,  the  grantor  made  the 
fraudulent  gifts,  and  died  in  1798 ;  upon  whose  death 
the  property  came  to  the  possession  of  tBe  grantees. 
In  1800,  the  plaintiff'  paid  the  debt  for  which  he  was 
the  security  of  the  grantor ;  and  in  1827,  filed  his  bill 
against  the  grantees.  And  three  Judges  held  that  this 
suit  was  barred  by  the  act  of  limitations.  But  this  de- 
cision no  way  affects  the  general  question ;  for  the 
Judges  seem  to  have  held  that  the  grantees,  by  taking 
possession  of  the  property,  after  the  death  of  the  gran- 
tor, became  executors  de,  son  tort ;  that  a  cause  of  ac- 
tion against  them  in  that  character  accrued  to  the  plain- 
tiff in  1800 ;  and  that  this  latter  cause  of  action  was 
barred  by  the  act  of  limitations.  That  this  was  the 
decision,  is  manifest  from  the  whole  report,  and  from 
the  opinions  of  the  other  Judges ;  and  if  so,  it  is  ob- 
vious that  the  decision  in  that  case  does  not  touch  the 
question  now  under  consideration. 

In  accordance  with  this  opinion  the  Court  dissolved 
the  injunction  and  dismissed  the  bill,  with  costs. 
Whereupon  Wilson  applied  to  this  Court  for  an  appeal, 
which  was  allowed. 
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1851.         Robinson  and  G.  N,  Johnson^  for  the  appellant. 
Term.        Sianard  and  Bouldin^  for  the  appellee. 


V.  Allen,  J.  delivered  the  opinion  of  the  Court. 


Buch- 
anan. 


Term. 


The  Court  is  of  opinion,  that  upon  the  issue  made 
by  the  pleadings,  and  the  evidence  applicable  thereto, 
there  is  no  error  in  the  decree;  and  the  same  is  there- 
fore affirmed,  with  costs  to  the  appellee.  But  this  af- 
firmance of  the  decree  is  to  be  without  prejudice  to  the 
right  of  the  appellant  to  shew  in  any  proper  proceeding 
where  that  matter  may  be  put  in  issue,  that  the  judg- 
ment in  favour  of  the  appellee  against  said  William 
Webb  was  rendered  for  two  large  a  sum ;  and  that  the 
credit  endorsed  on  the  execution  of  124  dollars  85  cents 
does  not  cover  the  whole  excess. 


Bicf|mon&^ 


1851.  Gray  v,  Overstrbet  ^  ah. 

April 


(Absent  CabeU,  P.) 

April  28th. 

Under  the  circumstances  of  this  case,  it  was  error  to  disBolve  the 
injunction,  before  the  cause  was  matured  and  came  on  for  a  final 
hearing. 

On  the  5th  of  October  1844,  James  Gray  presented 
to  the  Judge  of  the  Circuit  court  of  Bedford  county,  a 
bill,  in  which  he  alleged  that,  on  the  6th  of  October 
1838,  he  purchased  of  George  Overstreet,  of  Bedford 
county,  a  tract  of  land  in  that  county,  containing  about 
320  acres,  which  was  described  in  the  written  and  seal- 
ed contract  exhibited  with  his  bill,  as  "  the  tract  of 
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land  on  which  he  Overstreet  lives,  it  being  the  same  1851. 
be  bought  of  John  West,  also  the  land  that  Overstreet  x^m. 
bought  off  of  Miller's  tract,  and  thirty  odd  acres  that  ■ 


he  bought  of  Jesse  A.  Bramblett,  about  320  acres  in  v. 
all;"  and  that  it  was  further  set  forth  in  said  written  ^J|^" 
contract,  that  the  plaintiff  was  "to  give  five  dollars  per  <k  als. 
acre  for  all  excepting  the  part  that  Overstreet  had  run 
off  for  Joel  Kichards,  say  forty  odd  acres,  for  which  he 
was  to  give  four  dollars  per  acre,  to  be  paid  for  as  fol- 
lows: six  hundred  dollars  in  hand,  and  the  balance  to 
be  divided  into  four  annual  payments ; "  that  the  plain- 
tiff went  on  to  pay  the  600  dollars  from  time  to  time, 
a8  Overstreet  wanted  it,  until  the  6th  of  March  1839, 
when  he  completed  the  cash  payment,  and  executed 
four  bonds  for  the  deferred  payments  for  260  dollars 
each,  payable  on  the  25th  day  of  December  in  1839, 
1840,  1841  and  1842,  which  was  the  full  contract  price 
for  the  whole  tract,  made  up  as  a  foresaid  of  three 
smaller  tracts.  And  he  called  the  attention  of  the  Court 
to  the  fact,  that  in  the  bond  payable  in  1842  the  two 
hundred  and  fifty  dollars  therein  promised  to  be  paid 
on  the  25th  December  in  that  year,  is  said  to  be  *'  the 
fifth  payment  of  two  tracts  of  laud,  one  of  which  for- 
merly belonged  to  Thomas  West,  and  the  other  to 
William  Miller."  "But  he  charged  that,  in  fact  and 
in  truth,  the  said  bond  was  executed  as  the  last  pay-  ■ 
ment  for  the  320  acres  of  land  mentioned  in  the  con- 
tract aforesaid,  including  the  thirty  odd  acres  bought 
of  Jesse  A.  Bramlett." 

He  charged  that  the  said  thirty  odd  acres  bought  of 
Bramblett,  were  part  and  parcel  of  a  larger  tract  by  him 
bought  of  William  Dickenson,  containing  acres,  at 
the  price  of  dollars.     For  this  tract  the  said  Wil- 

liam Dickenson  never  executed  to  him  any  deed,  but 
retained  in  himself  the  title  as  a  security  for  the  pur- 
chase money. 
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1851.         The  bill   proceeds  to  state  that  Brarablett,  having 
Terai.    absconded  from  the  State,  Dickenson  proceeded  to  make 


what  he  could  by  a  sale,  &c.  of  the  residue  of  the  land, 

V.       which  fell  short,  by  300  dollars,  of  the  purchase  money 

^^^l    due  to  hira,  and  had  instituted  a  suit  in  chancery  against 

&  als.    the  plaintiff,  to  charge  the  said  sum  of  300  dollars  on 

the  thirty  odd  acres  of  land  aforesaid  still  remaining  in 

his  possession. 

The  plaintiff  further  stated,  that  he  had  never  got 
any  title  to  the  thirty  odd  acres,  though  he  had  paid 
off  the  bonds  for  250  dollars  each  due  in  1839, 1840 
and  1841,  and  had  moreover  paid  85  dollars  on  account 
of  the  last  bond.  He  averred  also  that  the  thirty  odd 
acres  was  wood  land  and  very  valuable  to  him,  and  that 
he  would  gladly  pay  the  balance  due  on  the  last  bond 
to  obtain  a  title  for  it.  No  title,  good  or  bad,  has  ever 
been  made  to  him  by  Overstreet,  nor  can  he  make  such 
title. 

Finally,  the  plaintiff  stated  that  Overstreet  had  un- 
justly assigned  the  last  obligation  to  S.  C.  Hurt  k  Co. 
who  had  sued  and  were  about  to  obtain  judgment 
against  him,  to  wit,  at  the  October  term  1844,  of  said 
Circuit  superior  court. 

On  these  grounds  he  added  an  injunction,  w^hich  was 
granted. 

On  the  14th  of  April  1845,  the  assignees  of  the  ob- 
ligation, who  had  obtained  judgment  in  the  preceding 
October,  tiled  their  answer.  They  deny,  on  the  strength 
of  a  letter  said  to  have  been  received  by  them  from 
Overstreet,  (who,  after  assigning  them  the  last  bond 
in  September  1843,  had  removed  to  the  west,)  that  the 
thirty  odd  acres  of  land  got  by  Overstreet  of  Bramb- 
lett  was  any  part  of  the  consideration  of  the  fourth  or 
any  bond  given  by  Gray  to  Overstreet. 

They  allege  that  the  bond  was  assigned  to  them 
with  the  full  knowledge,   consent  and  approbation  of 
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the  plaintiff,  with  a   knowledge   on   his    part  at  the     1851. 
time,  that  the  said  Overstreet  would  remove  from  this    xerm. 

Commonwealth  in  a  short  time  thereafter,  who,  so  far  —7 

from  intimating  any  objection  to  the  payment  of  said       v. 
bond  on  account  of  a  failure  of  the  consideration,  or    ^J!^^ 
otherwise,  expressed  himself  well  pleased  and  satisfied    &  ale. 
with  the  arrangement,  because,  as  Overstreet  was  about 
to  remove,  he  would  want  the  money  for  the  bond  im- 
mediately, in  the  event  he  did  not  dispose  of  it,  and 
that  if  the  defendants  obtained  the  bond,  they  being 
stationary  here,  engaged  in  the  mercantile  business,  and 
the  complainant  being  one  of  their  customers,  he  could 
get  some  indulgence  on  the  same  and  be  relieved  from 
the  necessity  of  immediate  payment  to  Overstreet.     It 
was  under  these  circumstances  that  these  respondents 
were  induced  to  take  the  said  bond,  for  which  they 
paid  a  full  and  valuable  consideration. 

They  insist  that  the  plaintiff  having  signed  a  paper, 
(the  bond,)  stating  that  the  consideration  thereof  was 
two  tracts  of  land,  viz :  the  Miller  tract  and  the  West 
tract,  has  no  right  to  set  up  as  against  them  that  the 
Bramblett  tract  was  a  part  of  the  consideration. 

In  September  1845,  the  absent  defendant  Overstreet 
(having  given  security  for  costs,)  filed  his  answer. 

He  says  "  that  the  bond  for  250  dollars,  assigned  to 
S.  C.  Hurt  &  Co.  was  given  for  the  consideration  sta- 
ted on  its  face,  to*  wit,  '  as  the  fifth  payment  of  two 
tracts  of  land,  one  of  which  formerly  belonged  to  Tho- 
mas West,  and  the  other  to  William  Miller ; '  and  that 
no  part  of  the  consideration  of  said  bond  is  'for  thirty 
odd  acres  bought  of  Jesse  A.  Bramblett,'  nor  did  the 
complainant  ever  execute  to  this  respondent  his  bond 
for  the  purchase  money,  or  any  part  thereof,  of  the  land 
that  was  purchased  of  Bramblett ;  nor  does  this  respon- 
dent believe  that  the  complainant  has  ever,  at  any  time, 
paid  to  this  respondent,  or  to  any  person  for  him,  any 
sum  on  account  of  land  purchased  of  Bramblett;  nor 
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1851.     is  he  bound  to  this  respoadent,  in  any  manner,  for  the 
Teratt.    purchase  of  the  same.     It  it  true,  that  at  one  time, 

— there  was  a  contract  between  this  respondent  and  com- 

V.  plainant  for  the  purchase  of  a  small  tract  of  land  ob- 
Slet  *^^°^^  ^^  Bramblett,  in  addition  to  the  West  and  Miller 
&als.  tiacts;  but  when  the  complainant  came  to  execute  his 
bonds,  he  executed  them  in  consideration  of,  and  for 
the  price  of  the  Miller  and  West  tracts  alone,  one  of 
which  is  the  bond  assigned  by  this  respondent  to  S.  C. 
Hurt  &  Co.,  to  which  tracts  the  complainant  has  a  good 
and  perfect  title  ;  and  it  was  agreed  that  the  complain- 
ant should  pay  Bramblett  for  the  land  which  had 
been  purchased  of  him,  and  look  to  him  for  the  title; 
the  complainant  preferring  that  arrangement  becaase 
Bramblett  was  indebted  to  him,  which  debt,  this  re- 
spondent is  informed,  was  actually  taken  in  by  Bram- 
blett in  payment  of  the  said  land;  so  that,  by  the 
arrangement,  this  respondent  had  nothing  to  do  with 
receiving  the  pay  for,  or  making  a  title  to  the  land 
that  had  been  purchased  of  Bramblett." 

He  adds  that  "  he  assigned  the  bond  to  S.  C.  Hurt 
&  Co.,  with  the  knowledge  and  consent  of  the  com- 
plainant; and  although  it  was  known  for  a  long  space 
of  time  that  this  respondent  was  about  to  leave  the 
State,  the  complainant  never  intimated  to  him  that  he 
had  the  slighest  defence  to  make  to  said  bond,  or  that 
he  conceived  this  respondent  in  any  manner  liable  to 
him  for  the  title  to  the  land  bought  of  Bramblett. 

The  documentary  evidence  filed  in  the  cause,  (it 
does  not  always  appear  in  the  record  by  whom,)  con- 
sists of  two  deeds,  a  copy  of  the  contract  of  October. 
6,  1838,  and  a  copy  of  the  obligation  sued  on,  which 
bears  date  March  6th,  1839.  One  of  the  deeds,  from 
Overstrcet-and  wife  to  Gray,  dated  November  20, 1838» 
conveys  "  one  hundred  and  thirty-four  and  three 
fourths  acres  and  thirty-one  poles,"  for  the  considera- 
tion  of  643  dollars   72   cents.     The  other,  from  the 
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same  grantors  to  the  same  grantee,  conveys  161 J  acres,     1851. 
for  the  consideration  of  "eight  hundred  and  seven  and    Tem. 

half  dollars."     Total  quantity  of  land   296   acres,   1  — 

rood  and  31  poles.     Total  consideration   1451  dollars       v. 
22  cents.  O-- 

The  deposition  of  Alexander  A.  Smith  completes  &  ale. 
the  record.  He  was  examined  by  the  plaintiff  on  tlie 
30th  of  September  1846,  two  days  before  the  success- 
ful motion  to  dissolve.  He  said  that  "  he  was  present 
when  the  contract  between  Gray  and  Overstreet  was 
closed,  which  was  in  the  early  part  of  March  1839. 
The  bonds  were  executed  at  that  time  by  James  Gray 
to  George  Overstreet,  who  was  present,  and  he  under- 
stood from  all  parties  the  bonds  were  for  the  purchase 
money  of  all  three  of  said  parcels  of  land,  including 
the  thirty  odd  acres  which  Overstreet  bought  of  Bram- 
blett.  There  were  four  bonds  of  250  dollars  each,  due 
ID  one,  two,  three  and  four  payments.  A  part  of  the 
money — the  amount  he  did  not  remember — was  paid 
down  at  the  time  the  bonds  were  executed  for  the 
balance  due,  in  the  four  payments  above  mentioned." 

This  deposition  was  objected  to  for  want  of  notice 
to  the  defendants  Hurt,  Preston  and  Overstreet.  It 
appeared  that  Leftwich,  one  of  the  partners  of  the  firm 
of  S.  C.  Hurt  &  Co.  was  present  with  his  counsel  at 
the  taking  of  the  deposition,  and  the  commissioner  who 
took  it  certified  it  as  taken  pursuant  to  notice ;  but  the 
notice  was  not  returned. 

The  cause  came  on  in  October  1845,  upon  a  motion 
to  dissolve  the  injunction,  when  the  same  was  dissolved. 
Whereupon  Gray  applied  to  this  Court  for  an  appeal, 
which  was  allowed. 

John  R.  and  John  E.  Cooke^  for  the  appellant. 
Stanard  and  Bouldin^  for  the  appellee. 
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Allen,  J.  delivered  the  opinion  of  the  Court. 

The  Court,  without  deciding  upon  the  merits  of  the 
-  controversy,  as  such  decision  would  be  premature  until 
the  case  was  matured  and  came  on  for  final  hearing,  is 
of  opinion,  that  upon  the  motion  to  dissolve,  the  Court 
erred  in  dissolving  the  injunction.  Order  dissolving 
the  injunction  reversed,  with  costs  to  appellant.  In- 
junction reinstated,  and  cause  remanded  in  order  that 
the  same  may  be  matured  for  hearing  and  a  final  de- 
cree. 


1851.         Crump  4*r.  v.  United  States  Mining  Company. 

April  ^ 

Term. 

(Absent  Cabell,  P.  and  Moncure*  J.) 

April  28tli. 

1.  In  an  action  by  a  corporation,  the  question  whether  the  corpora- 
tion has  forfeited  its  charter  is  not  open  for  enquiry,  unless  the 
forfeiture  has  been  ascertained  by  the  sentence  of  a  Court  in  a 
proper  proceeding  for  the  purpose. 

2.  The  organization  of  a  corporation  may  be  proved  by  its  records 
and  parol  proof,  without  the  production  of  its  list  of  subscribers. 

3.  The  stockholders  of  a  corporation  having  directed  the  directors 
to  create  new  stock  and  sell  it ;  and  the  directors  having  instead, 
acquired  original  stock  and  sold  it,  their  act  may  be  ratified  sub- 
sequently by  the  stockholders,  so  as  to  render  the  sales  valid  and 
binding  upon  the  purchasers. 

4.  In  written  proposals  for  a  sale  of  stock  in  a  mining  company,  if 
the  representations  contained  therein  are  felse  as  to  any  material 
feet,  by  which  the  purchasers  have  been  misled  to  their  injury, 
and  in  which  they  are  presumed  to  have  trusted  to  the  vendors, 
then  the  contract  founded  on  such  representations,  is  void  ;  whe- 

*  The  case  was  argue<l  before  his  appointment. 
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ther  the  vendors  knew  the  representations  to  be  false  at  the  time  1851. 
they  were  made,  or  not ;  and  whether  made  with  a  fraudulent  April 
intent  or  not.  '^^"^- 

5.  In  such  a  case  the  suppression  from  the  written  proposals,  of   Crump 
any  fact  within  the  knowledge  of  the  vendors,  materially  affect-       Ac. 
ing  the  value  of  the  thing  to  be  sold,  and  inconsistent  with  the      ^-q 
statements  in  the  written  proposals,  vitiates  the  contract  as  fully    Minimt 
as  the  false  affirmation  of  any  material  facta ;  if  the  purchaser  is       Co. 
injured  thereby. 

6.  If  in  such  a  case  the  representations  contained  in  the  written 
proposals  of  sales  were  in  all  material  respects  true,  and  no  fact 
within  the  knowledge  of  the  vendors  materially  affecting  the  va- 
lue of  the  thing  sold,  was  suppressed  to  the  injury  of  the  pur- 
chasers, the  subsequent  failure  of  the  mine  in  value  and  produc- 
tiveness, does  not  impair  the  right  of  the  vendors  to  enforce  the 
contract. 

7.  Owners  of  property  employ  in  agent  to  sell  it,  and  they  give 
him  written  proposals  containing  the  terms  of  sale  and  a  descrip- 
tion of  the  property.  If  the  agent  makes  other  representations 
of  the  value  and  condition  of  the  property,  which  are  false,  and 
by  these  false  representations  induces  persons  to  buy,  the  owners, 
though  they  neither  authorized  or  were  informed  of  these  repre- 
sentations, are  bound  by  them ;  and  the  contracts  are  void. 

8.  The  president  of  a  corporation  is  not  ex  officio  the  agent  of  the 
corporation  to  sell  property  which  it  may  direct  to  be  sold  ;  and 
unless  appointed  the  agent  to  sell,  his  representations  are  not 
binding  on  the  corporation. 

This  was  an  action  of  debt,  brought  in  the  Cir- 
cuit court  of  law  for  the  county  of  Henrico  and  the 
city  of  Richmond,  by  the  United  States  Mining  Com- 
pany, against  Crump  and  Liggon.  It  was  one  of 
twenty-eight  actions  brought  by  the  same  plaintiffs 
against  certain  subscribers  to  the  stock  of  the  company, 
for  arrears  due  upon  their  stock.  All  the  cases  turned 
upon  the  same  questions,  and  were  submitted  to  the 
same  jury. 

On  the  trial  of  the  causes  the  plaintiffs  introduced  in 
evidence  an  act  of  the  General  Assembly  of  Virginia 
for  the  incorporation  of  the  United  States  Mining  Com- 
pany, and  then  offered  in  evidence  a  minute  book 
purporting  to  be  a  minute  book  of  the  company,  for 
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1851.    the  purpose  of  proving  the  existence  of  the  corporation. 
-^^     To  this  evidence  the  defendants  objected,  upon  the 


Co. 


■  ground  that  it  was  not  competent  until  it  was  shewn 
&c.      by  the  subscription  list  of  stockholders,  that  the  per- 
^^g     sons  who  assembled  on  the  16th  of  August  1834,  (the 
Mining   day  when  according  to  the  minute  book  the  company 
was  organized,)  were  stockholders  authorized  to  asso- 
ciate and  act  as  such  ;  and  they  called  for  the  produc- 
tion of  such  list.     Whereupon  the  plaintiffs  offered  to 
prove  by  J.  J.  Chew,  that  shortly  after  the  passage  of 
the  act  of  incorporation,  the  company  had  an  office  or 
place  of  business,  where  the  business  to  carry  on  which 
they  were  incorporated,  was  carried  on ;  and  that  the 
affairs  of  the  company  had  been  managed  by  directors 
who  were  chosen  from  time  to  time.     That  he  was 
himself  a  subscriber,  and  had  paid  afler  the  organiza^ 
tion  of  the  company,  a  portion  of  his  subscription  as 
called  for  from  time. to  time;  and  that  he  had  sold  out 
his  stock  to  a  person  who  had  fully  paid  up  to  the 
company  the  instalments  due  upon  it.     That  he  had 
transferred  said  stock  in  the  office  of  the  company  on 
the  books  of  the  company.     And  that  the  various 
books  purporting  to  be  the  books  of  the  company,  in 
eluding  the  minute  book  aforesaid,  were  kept  in  the 
handwriting  of  Richard  B.  Maury,  who  was  the  recog- 
nized, notorious  secretary  of  the  company  from  the 
time  it  purported  in  said  books  to  have  been  organized, 
and  his  appointment  as  secretary,  until  the  death  of 
said  Maury.      The   plaintiffs  by  their  counsel  stated 
also,  that  they  proposed  to  follow  up  the  evidence  of 
Chew,  in  further  proof  of  the  organization  of  the 
company,  by  evidence  that  each  and  all  of  the  present 
defendants  recognized  the  company  as  an  existing  cor- 
poration, by  entering  into  the  contracts  with  the  said 
corporation   upon    which    the    present  actions  were 
brought.    Whereupon  the  defendants  moved  to  exclude 
the  testimony  of  Chew,  upon  the  ground  that  such 
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testimoDy  was  not  competent  in  the  absence  of  the     i85l. 
subscription  book,  which  being  written  evidence  of  the    ;^^^ 

fact  that  the  persons  who  claimed  the  right  to  act  as  a 

corporation,  were  subscribers  to  stock,  could  not  bedis-      ^™^ 
pensed  with,  unless  shewn  to  be  lost  or  destroyed,  by      /^ 
any  parol  proof  of  the  fact  which  such  subscription  list  Mining 
would  establish.     But  the  court  overruled  the  motion, 
and  admitted  the  testimony;  and  the  defendants  ex- 
cepted. 

In  the  further  progress  of  the  cause,  the  plaintiffs  of- 
fered in  evidence  the  prospectus  of  a  sale  of  the  stock 
of  the  company  signed  by  William  Jackson  the  presi- 
dent, and  the-  contract  annexed  thereto,  on  which  this 
action  is  founded,  and  proved  the  signatures  of  the  de- 
fendants to  the  contract  by  which  they  each  subscribed 
for  the  number  of  shares  annexed  to  his  name.  They 
also  introduced  a  printed  report  of  the  president  and  di- 
rectors giving  a  description  of  the  property  and  of  the 
condition  and  prospects  of  the  company,  which  was  re- 
ferred to  in  the  prospectus.  They  also  introduced  co- 
pies of  the  certificates  of  stock  issued  by  the  company 
to  the  defendants,  and  offered  evidence  to  prove  that 
the  defendants  had  received  a  dividend  of  five  per  cent 
upon  the  amount  of  forty  dollars  a  share  paid  in  by 
them  for  their  stock.  And  they  introduced  certain  pro- 
ceedings of  the  defendants,  by  which  they  expressed 
their  determination  to  pay  no  requisitions  which  should 
be  made  upon  them  on  account  of  their  stock.  And 
the  plaintiffs  then  rested  their  case.  Whereupon  the 
defendants  called  a  witness,  John  H.  Eustace,  whose 
name  appears  first  upon  the  list  of  subscribers  mention- 
ed above,  who  stated  that  the  signature  of  his  name 
was  not  in  his  handwriting,  and  that  he  had  no  recol- 
lection of  having  given  any  person  authority  to  make 
it  for  him ;  though  he  has  no  doubt  he  did  :  but  that 
he  had  never  paid  anything  for  the  stock  standing 
against  his  name,  nor  had  he  been  called  upon  to  pay 
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1851.     anythiag  for  it.     The  defendants  then  called  a  witness, 
Term.    James  B.  Cowles,  who  proved  that  his  signature  to  the 
subscription  list  aforesaid  was  genuine.     That  the  book 


■Crump 
&c.      which  contained  the  prospectus  and  list,  was  in  the 

^^•g  hands  of  James  Williams,  who  came  to  the  city  of 
Mining  Richmond  as  the  agent  of  the  plaintiffs  to  sell  their 
stock,  and  presented  the  said  prospectus  and  subscrip- 
tion list,  but  did  not  shew  him,  and  he  did  not  ask  tor, 
the  printed  report  before  referred  to,  and  induced  the 
witness  to  subscribe  for  stock,  which  he  did  without 
reading  the  prospectus.  And  then  the  defendants  of- 
fered to  prove  by  the  witness  Cowles,  that  WiUiaros  at 
the  time  of  procuring  the  subscriptions  to  the  said  stock 
from  the  witness  and  the  defendants,  and  for  the  pur- 
pose of  inducing  him  and  them  to  subscribe  for  and  pur- 
chase the  stock,  made  representations  to  them  in  addi- 
tion to  those  contained  in  the  report  and  prospectus,  as 
to  the  description,  condition  and  value  of  the  gold  mine, 
upon  the  faith  of  which,  he  and  the  defendants  became 
subscribers  for  the  stock,  as  shewn  by  the  list  aforesaid; 
which  representations  were  false  and  fraudulent :  And 
for  the  purpose  of  getting  such  proof,  asked  the  wit- 
ness to  state  what  representations  were  made  to  him 
and  the  defendants,  as  aforesaid,  by  Williams  touching 
the  value  and  description  of  the  mine  and  condition  of 
the  company.  But  the  plaintiffs  objected  to  the  ques- 
tion and  any  answer  thereto,  upon  the  ground  that  it  was 
not  competent  for  the  defendants  to  give  evidence  of 
any  representation  by  said  Williams,  because  they  in- 
sisted he  was  a  limited  agent,  whose  authority  was  de- 
fined by  the  prospectus  aforesaid  and  the  printed  report 
referred  to  in  it.  The  Court  sustained  the  objection, 
and  excluded  the  evidence ;  and  the  defendants  again 
excepted. 

After  the  introduction  of  the  evidence  mentioned  in 
the  previous  exceptions,  the  defendants  proposed  to 
prove  by  the  witness  Cowles,  that  when  Williams  made 
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the  representations  referred  to  in  the  preceding  bill  of  1851. 
exceptions,  William  Jackson  the  then  president  of  the  j^^^^ 
company,  whose  name  was  signed  to  the  prospectus,  ■ 


was  present  and  assented  to  them ;  and  also  proposed  to  &c. 
prove  that  the  same  representations  were  m^de  some-  ^^g 
times  by  Williams  in  the  presence  of  Jackson,  and  some-  Mining 
times  by  Jackson  himself,  to  other  subscribers  for  stock, 
who  are  defendants  in  these  causes.  The  witness  did 
not  identify  Jackson  very  confidently,  though  he  ex- 
pressed the  belief  that  the  person  who  was  with  Wil- 
liams was  the  same  with  William  Jackson  the  president 
of  the  company,  who  was  then  in  court,  and  was  point- 
ed out  to  the  witness.  The  counsel  for  the  defendants 
then  asked  the  witness  to  state  what  the  representations 
were  which  were  made  as  aforesaid  by  Williams  and 
assented  to  by  Jackson.  But  the  plaintiffs  by  their 
counsel  moved  the  Court  to  exclude  all  evidence  of  any 
such  statements  or  representations  made  in  the  presence 
of  or  by  William  Jackson  the  president  of  the  compa- 
ny, which  were  not  contained  in  the  written  prospectus 
and  the  report  therein  referred  to,  upon  the  ground  that 
the  said  prospectus  and  report  contained  the  only  repre- 
sentations of  the  value  of  the  mine  and  stock,  anH  the 
condition  of  the  company,  which  could  be  given  in  evi- 
dence in  the  cause,  based  upon  any  representations  of 
Jackson  or  Williams.  The  Court  sustained  the  motion 
and  excluded  the  evidence;  and  the  defendants  again 
excepted. 

It  appears  that  an  act  for  the  incorporation  of  the 
United  States  Mining  Company  was  passed  in  January 
1834.  This  act  constituted  John  L.  Marye  and  four 
other  persons  by  name,  and  such  other  persons  as  should 
be  thereafter  associated  with  them,  a  corporation  for  the 
purpose  of  mining.  These  five  named  gentlemen  owned 
a  tract  of  land  on  which  the  mining  was  expected  to  be 
carried  on.  Their  proposals  for  the  disposition  of  stock 
were,  that  the  land  should  be  put  in  as  a  part  of  the 
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1851.     capital  stock  of  the  company,  at  150,000  dollars;  in 
Term.    Payment  of  which  they  were  to  receive  40  dollars  a 

— share,  on  each  share  subscribed  for  by  others  than  them- 

&c.  selves,  until  the  proceeds  with  their  own  subscriptiou, 
^^•g  which  was  to  be  for  i&ve  hundred  shares  in  the  first  in- 
Mining  stance,  should  make  the  sura  of  150,000  dollars.  It 
was  first  intended  that  the  capital  stock  should  be 
300,000  dollars ;  of  which  the  original  proprietors  were 
to  take  500  shares,  and  the  rest  be  sold  out  to  other 
[)ersons;  but  it  was  afterwards  agreed  to  reduce  it  to 
180,000  dollars.  Of  this  sum  the  original  proprietors 
subscribed  for  five  hundred  shares,  equal  to  50,000  dol- 
lars, and  other  persons  subscribed  for  five  hundred  and 
nineteen  shares,  equal  to  51,900  dollars:  The  proprie- 
tors then,  to  make  up  the  capital  stock,  subscribed  for 
the  remaining  seven  hundred  and  eighty-one  shares; 
and  tlie  company  was  organized,  and  proceeded  to  bu- 
siness. 

At  the  annual  meeting  of  the  company  held  about 
the  17th  of  August  1836,  a  committee  made  a  report 
in  which  they  "  earnestly  recommend  that  the  mine 
should  be  further  developed  and  worked  on  a  scale 
comifiensurate  with  the  immense  treasures  it  contain- 
ed ;  "  and  to  obtain  the  means  thus  to  enlarge  the  ope- 
rations of  the  company,  they  recommend  a  sale  of  the 
capital  stock  to  the  amount  of  70,000  dollars;  and  ad- 
vise that  it  shall  be  sold  at  a  premium  of  10  dollars  a 
share. 

In  accordance  with  the  recommendation  ot  the  com- 
mittee the  stockholders,  on  the  17th  of  August,  adopted 
a  resolution  authorizing  the  board  of  directors  to  create 
six  hundred  and  eighty-nine  shares  of  additional  stock, 
upon  such  terms  as  they  might  deem  most  expedient; 
and  that  they  should  cause  books  for  the  sale  of  the 
same  to  be  opened  when  and  where  they  might  think 
proper.  On  the  14th  of  September  the  board  of  direc- 
tors adopted  a  resolution  in  which  it  was  recited,  that  the 
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original  proprietors  had  proposed  to  surrender  to  the     1851. 
company  a  part  of  the  stock  received  by  them  in  pay-    xenn. 

ment  for  the  mine,  not  exceeding  781  shares,  provided  — 

the  company  would  issue  new  script  for  a  like  number      &c. 
of  shares  to  such  subscribers  as  are  content  to  pay  there-     ^^g 
for  to  the  proprietor  40  dollars  per  share,  and  to  the   Mining 
company  60  dollars  per  share.     And  it  was  declared 
that  the  proposition  met  the  approval  of  the  directors; 
and  directions  were  given  for  carrying  it  into  execution. 
Some  time  after  the  stock  hud  been  subscribed  for  by 
the  defendants,  these  proceedings  of  the  directors  were 
approved  and  ratified  by  the  stockholders. 

In  pursuance  of  the  resolutions  aforesaid  the  prospec- 
tus referred  to  in  the  second  bill  of  exceptions  was  pre- 
pared, in  which  it  was  stated  that  the  company  holding 
in  reserve  781  shares  of  the  original  stock  of  the  com- 
pany, propose  to  sell  the  same  on  the  following  terms 
and  conditions,  viz :  Thie  terms  were  then  stated,  and 
it  was  added  that  the  mines  were  in  full  and  successful 
operation,  having  three  veins  of  valuable  ore,  one  of 
which  was  then  working  at  the  depth  of  eighty  feet, 
Ac.  And  for  a  full  description  of  the  mine,  buildings, 
machinery,  &c.  reference  was  made  to  the  last  report  of 
the  president  and  directors  of  the  company.  To  this 
prospectus  was  attached  a  subscription  paper,  upon 
which  the  defendants  in  these  cases  made  their  sub- 
scriptions. These  are  the  papers  referred  to  in  the 
foregoing  exception^,  and  which  were  in  the  hands  of 
Williams,  the  agent  of  the  company,  when  he  was  in 
Richmond  soliciting  subscriptions  to  the  stock. 

In  addition  to  the  written  evidence  much  parol  testi- 
mony was  offered  by  both  parties,  on  the  one  part  to 
prove  that  a  fraud  had  been  practised  upon  them  in  the 
sale  of  the  stock,  and  on  the  other  to  repel  and  disprove 
the  imputation ;  but  only  such  a  statement  of  the  proofs 
is  given  as  will  shew  the  nature  of  the  claim  and  of  the 
defence,  and  the  relevancy  of  the  instructions  given  or 
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1851.     refused  by  the  Court.     In  1837  the  mine  proved  to  be 
Term,    unprofitable  and  was  abandoned. 


Co. 


After  all  the  evidence  had  been  introduced  the  defen- 
ce.     dant«  by  their  counsel,  moved  the  Court  to  instruct  the 
U^g     jury  as  folio ws: 

Mining  1st.  "  If  from  the  evidence  the  jury  shall  believe  that 
the  United  States  Mining  Company,  either  by  forfeiture 
of  its  charter  or  by  failure  to  appointthe  proper  officers 
and  nonuser,  has  ceased  to  be  a  legal  corporation,  this 
suit  cannot  be  maintained,  and  a  verdict  must  be  ren- 
dered for  the  defendants." 

2d.  '*  That  the  stockholders  of  the  United  States 
Mining  Company  in  general  meeting,  only,  and  not  the 
board  of  directors,  had  authority  to  create  new  stock, 
and  if  they  shall  believe  that  the  stockholders  in  gene- 
ral meeting  authorized  a  sale  of  new  stock,  and  the  de- 
fendants afterwards,  in  Richmond  made  their  subscrip- 
tion for  stock ;  and  after  that  subscription  without  the 
assent  of  a  general  meeting  of  the  stockholders,  and 
without  the  assent  of  the  defendants,  the  board  of  di- 
rectors purchased  old  stock  from  the  original  proprie- 
tors, and  did  not  create  new  stock  according  to  the  au- 
thority and  resolution  of  the  stockholders,  and  have  not 
created  any,  the  plaintiffs  are  not  entitled  to  recover." 

But  the  Court  refused  to  give  the  first  instruction, 
upon  the  ground,  that  whether  the  supposed  acts  of  for- 
feiture, the  failure  to  appoint  officers,  or  other  acts  of 
nonuser,  did  exist  or  not,  they  could  not  be  enquired 
into  collaterally  in  this  case,  for  the  purpose  of  affecting 
the  right  of  the  plaintiff  to  maintain  their  suit,  unless 
there  was  evidence  to  shew  that  the  charter  had  been 
ascertained  to  be  forfeited,  or  the  corporation  to  be  dis- 
solved, by  the  sentence  of  a  Court  in  which  those  mat- 
ters had  been  decided. 

And  the  Court  refused  to  give  the  second  instruction 
without  the  following  qualification,  which  was  insisted 
on  by  the  plaintiffs,  viz: 
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"Bat  if  the  jury  believe  that  after  the  order  of  the    1851. 
stockholders  authorizing  the  board  of  directors  to  create    Term. 

new  stock,  the  board  agreed  with  the  original  proprie-  — 

tors,  that  the  latter  should  surrender  a  portion  of  the  &c. 
original  stock  for  the  use  of  the  company,  and  to  be  ^^g 
sold  by  the  company  as  original  stock  instead  of  crea-  Mming 
ting  new  stock ;  and  the  said  original  stock  was  there- 
upon offered  for  sale  and  subscribed  for  by  the  defen- 
dants; and  that  the  contract  thus  made  was  executed 
by  the  subscribers  receiving  the  scrip  for  the  stock  pur- 
chased by  them,  and  that  they  have  claimed  the  benefit 
of  said  contract  by  receiving  dividends  on  said  stock 
purchased  by  them,  and  that  the  stockholders  at  a  sub- 
sequent meeting  approved  and  ratified  the  act  of  the 
board,  then  the  plaintiffs  are  not  precluded  from  reco- 
vering by  reason  of  the  stock  sold  to  them  being  origi- 
nal or  old  stock  substituted  as  aforesaid,  instead  of  cre- 
ating new  stock." 

To  the  opinion  of  the  Court  refusing  the  instructions 
asked,  and  giving  the  addition  to  the  second,  the  defen- 
dants excepted. 

The  defendants  further  moved  the  Court  to  instruct 
the  jury  : 

1st.  That  if  the  representations  contained  in  the  pros- 
pectus and  report,  as  part  thereof,  are  false  as  to  any 
material  fact,  constituting  an  inducement  or  motive  to 
the  subscription  for  stock  by  the  defendants,  by  which 
they  have  been  misled  to  their  injury,  and  in  which 
the  defendants  are  presumed  to  have  trusted  to  the 
plaintiffs,  and  not  to  have  relied  on  their  own  judg- 
ment, then  the  contract  founded  on  such  representa- 
tions is  void,  and  cannot  be  enforced,  whether  the  plain- 
tiflfe  knew  the  representations  to  be  false  at  the  time 
they  were  made  or  not;  and  whether  made  with  a  frau- 
dulent intent  or  not. 

2d.  That  the  suppression  from  the  prospectus  of  any 
feet  within  the  knowledge  of  the  plaintiffs  materially 
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1851.  affecting  the  valae  of  the  thing  to  be  sold,  and  incon- 
Tem.  distent  with  the  statements  in  the  prospectus,  vitiates 
the  contract  as  fully  as  the  false  affirmation  of  any  ma- 


&c.      terial  facts,  if  the  defendants  be  injured  thereby. 
^^•g         The  Court  gave  these  instructions,  and  the  plaintiffi 
Mining   excepted. 

The  plaintiffs  then  moved  the  Court  for  the  follow- 
ing instructions,  viz: 

"That  if  the  jury  believe  from  the  evidence  that  all 
the  representations  made  by  the  plaintiffs  in  the  pros- 
pectus and  report,  as  to  the  description,  condition  and 
prospects  of  the  mine,  before  and  at  the  time  of  the 
sale,  were  in  every  material  particular  substantially  true 
as  represented,  and  that  the  plaintiffs  at  the  time  be- 
lieved, and  were  justified  by  the  facts  known  at  the 
time,  in  believing,  the  ore  and  mine  as  valuable  as  they 
represented  it  to  be,  then  that  the  right  of  the  plaintiffs 
to  recover  in  this  case  is  not  impaired  or  affected  by 
any  proof  that  the  mine  and  ore  did  not,  when  subse- 
quently developed  and  opened  to  a  greater  depth,  prove 
to  be  as  valuable  as  in  the  opinion  of  the  plaintifis  so 
expressed  and  believed,  it  was  supposed  to  be;  and 
thus  failed  to  be  as  productive  and  valuable  as  was  an- 
ticipated at  the  time  of  the  sale  of  the  stock  to  the  de- 
fendants." 

This  instruction  the  Court  refused  to  give,  but  at  the 
instance  of  the  defendants'  counsel  gave  the  toUowing 
in  lieu  thereof,  viz : 

"  If  the  jury  shall  be  satisfied  that  the  representa- 
tions contained  in  the  prospectus  and  the  report,  as  part 
thereof,  were  true  at  the  time  they  were  made  as  to  all 
the  material  facts  constituting  an  inducement  or  motive 
to  the  defendants  to  subscribe  for  the  stock,  and  as  to 
which  the  defendants  are  presumed  to  have  trusted  to 
the  plaintiffs,  and  not  to  have  relied  on  their  own  judg- 
ments, and  that  no  fact  within  the  knowledge  of  the 
plaintiffs  materially  affecting  the  value  of  the  thing  sold 
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was  suppressed  to  the  injury  of  the  defendants,  the  sub-     1861. 
sequent  failure  of  the  mine  in  value  and  productiveness,    xerm. 

and  disappointment  of  the  expectations  and  anticipa-  — 

tions  of  the  parties,  does  not  impair  the  right  of  the  &c. 
plaintiffs  to  recover :  And  the  subsequent  failure  of  the  ^^g 
mine  can  be  relied  on  by  the  defendants,  only  as  evi-  Mining 
dence  to  affect,  so  far  as  it  may,  the  question  whether 
the  representations  were  true  at  the  time  they  were 
made." 

To  the  refusal  of  the  Court  to  give  the  instruction 
asked  for  by  them  the  plaintiffs  excepted. 

There  was  a  verdict  for  the  plaintiffs,  for  600  dollars, 
with  interest,  whereupon  the  defendants  asked  the  Court 
for  a  new  trial,  on  the  ground  that  the  verdict  was  con- 
trary to  evidence ;  but  the  Court  overruled  the  motion, 
and  gave  a  judgment  for  the  plaintiffs  according  to  the 
verdict ;  and  the  defendants  excepted.  Upon  the  appli- 
cation of  the  defendants  this  Court  awarded  a  superse- 
deas to  the  judgment. 

Robinson  and  Lyons,  for  the  ap>pellants,  insisted  : 
1st.  That  the  proof  offered  to  shew  the  organization 
of  the  company  should  have  been  rejected.  That  this 
charter  was  a  private  act,  and  the  organization  of  the 
company  must  therefore  be  proved.  United  States 
Bank  v.  Stearns,  15  Wend.  R.  314 ;  Rees  v.  Conoco- 
cheague  Bank,  5  Rand.  326 ;  Lithgow^s  Case,  2  Va. 
Cas.  297;  Bacon's  Abr.  title  Corporations,  p.  12.  And 
although  the  books  of  a  corporation  are  competent  evi- 
dence of  their  corporate  acts,  it  must  first  be  proved  . 
that  a  corporation  exists.  Philips'  Evi.  1156  in  notes; 
Ang.  &  Ames  on  Corpo.  533. 

'2d.  Upon  the  question  whether  the  company  might 
not  cease  to  exist  in  some  of  the  modes  mentioned  in 
the  instructions,  without  a  proceeding  against  it  at  the 
suit  of  the  Commonwealth  to  enforce  the  forteiture  of 
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1851.     its  charter,  they  referred  to  4  Comy.  Dig.  title  Fran- 
T^^    chise,  375  ;   Greeley  v.  Smith,  3  Story's  C.  C.  R.  657. 

— 3d.   That  the  representations  of  Williams  the  agent 

&c.  of  the  plaintiffs  in  the  sale  of  the  stock  to  the  defen- 
■g^g  dants,  should  have  been  received  in  evidence.  They 
Mining  said  that  the  cases  make  a  distinction  between  the  de- 
clarations of  the  agent  made  at  the  time  of  the  con- 
tract, and  those  made  before  or  after.  Fairlie  v.  HaS" 
tings,  10  Ves.  R.  123.  That  the  representations  of 
Williams  offered  in  evidence,  were  made  at  the  time  of 
the  contract ;  and  these  were  clearly  admissible.  Wtd- 
cott  V.  Bradford,  4  Wash.  C.  C.  R.  492 ;  1  Stark.  Evi. 
p.  47,  §  28 ;  Haynes  v.  Riitter,  24  Pick.  R.  245 ; 
Woods  V.  Clark,  Id.  35 ;  Hannay  v.  Stewart,  6  Watts 
487.  That  he  was  an  agent  to  sell  stock,  and  repre- 
sentations as  to  the  nature,  quality,  prospects,  &c.  ot 
the  thing  sold,  were  legal  incidents  of  his  powers. 
Hough  V.  Doyle,  4  Rawle's  R.  291.  That  the  pros- 
pectus does  not  set  forth  the  terms  of  his  agency ;  in- 
deed does  not  mention  him ;  and  cannot,  therefore,  li- 
mit his  powers.  Lobdell  v.  Baker,  1  Mete.  R.  193; 
Locke  V.  Stearns,  Id.  560;  Welsh  v.  Carter,  1  Wend. 
R.  185 ;  Story  on  Agency,  58,  73,  135.  That  if  Wil- 
liams exceeded  his  powers,  yet  when  plaintiffs  come 
into  Court  to  enforce  a  contract  made  by  him  they  ra- 
tify his  acts,  and  are  bound  by  his  representations. 
Story  on  Agency,  §  126,  135-39 ;  U.  S,  Bank  v.  Da- 
vis, 2  Hill's  R.  452;  Campbell  v.  Fleming,  28  Eng. 
C.  L.  R.  29.  And  they  insisted  that  the  question  as  to 
the  authority  of  the  agent,  ought  to  have  been  deter- 
mined by  the  jury.     Paley  on  Agency  211. 

4th.  That  the  Court  erred  in  excluding  the  evidence 
as  to  the  representations  made  by  Jackson  the  president 
of  the  company.  They  insisted  that  the  representa- 
tions of  Jackson  were  as  binding  on  the  company  as 
was  the  prospectus  itself.     Salem  India  rubber  Co,  v. 
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Adams,  23  Pick.  R.  256  ;  Gibhs  v.   Neely,  7  Watts'  E.    1851. 
807;  Dobell  v.   Stevens,  10  Eng.  C.  L.  R.  201;    PiU    ^^^ 

more  v.  Hood,  35  Id.  43.     That  these  representations  — 

were  calculated  materially  to  influence  the  purchasers  Ac. 
of  the  stock;  and  even  if  they  were  free  from  all  mo-  ^^*g 
ral  fraud,  yet  if  they  were  untrue  in  fact  and  calculated  Mining 
to  mislead  in  any  important  particular,  they  were  pro- 
per to  be  given  in  evidence.  Pawson  v.  Watsim, 
Cowp.  R.  788 ;  Adamson  v.  Jarvis,  13  Eng.  C.  L.  R. 
346;  Foster  v.  Charles,  19  Id.  113;  S.  C.  20  Id.  64; 
Polhifl  V.  Walter,  23  Id.  38;  Humphrys  v.  Pratt,  5 
Bligh  P.  C.  New  series  154 ;  Hazard  v.  Irwin,  18  Pick. 
R.  95;  Lobdell  v.  Baker,  1  Mete.  R.  193;  Smith  v. 
Richards,  13  Peters'  R.  26 ;  U.  S.  Bank  v.  Davis,  2 
Hill's  R.  452 ;   Conn  v.  Penn,  1  Peters'  C.  C.  R.  496. 

jB.  B.  Minor  and  Button,  for  the  appellees,  insisted : 

Ist.  That  the  corporation  books  properly  kept  are 
evidence  of  the  organization  of  the  company,  and  of 
the  regularity  of  their  proceedings.  Angel  &  Ames  on 
Corp.  §  373,  374,  567-70,  502;  Utica  Ins.  Co.  v.  Tilr 
man,  1  Wend.  R.  555 ;  Hagerstown  Tump,  Co.  v. 
Creeger,  5  Har.  &  John.  122 ;  Wood  v.  Jefferson  Cty 
Bank,  9  Cow.  R.  205  ;  Grays  v.  Turnpike  Co.  4  Rand. 
678 ;   Turnpike  Co.  v.  M' Carson,  1  Dev.  &  Batt.  309. 

2d.  That  no  act  of  forfeiture  of  a  chaiier  can  be  re- 
lied on  in  a  collateral  way  to  defeat  a  suit  by  the  cor- 
poration ;  but  there  must  first  be  a  proceeding  for  the 
purpose  of  enforcing  the  forfeiture,  and  an  ouster  of 
the  franchise.  People  v.  Manhattan  Co.  9  Wend.  R. 
351;  Trent  v.  Cartersville  Bridge  Co.  11  Leigh  521; 
Angel  &  Ames  on  Corp.  224-5,  and  also  82,  84,  85, 86. 
As  to  the  omission  to  elect  officers,  they  referred  to  An- 
gel &  Ames  on  Corp.  106-8,  and  734-36. 

3d.  That  Williams  was  a  special  agent  to  make  sale 
of  the  stock ;  that  the  only  evidence  of  his  agency 
which  these  defendants  had,  was  his  possession  of  the 
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1851.  prospectus  and  the  report  of  the  directors ;  and  these 
Terafl.  distinctly  stated  what  was  to  be  sold,  and  described  the 
subject.    If,  therefore,  Williams  made  any  other  repre- 


&c.  sentations  than  are  contained  therein,  the  defendants 
U%  were  obliged  to  kuow,  by  an  inspection  of  his  powers, 
Mining  that  he  had  no  authority  to  make  it ;  and  they  were 
bound  to  look  to  his  powers.  Story  on  Agency,  §  76, 
Angel  &  Ames  on  Corp.,  p.  301.  They  insisted  that 
the  rule  as  to  an  agent  of  a  corporation  was  the  same, 
or  even  more  stringent  than  that  applicable  to  agents  of 
private  persons.  Angel  &  Ames  on  Corp.,  p.  215,216, 
290,  292;  Gunnis  v.  Erhart,  1  H.  Bl.  289;  Hm^ 
ard  V.  Braithwaite,  1  Ves.  &.  Beamo  202 ;  Powell  v.  M- 
munds,  12  East  6;  Whitehead  v.  Tuckelt^  15  East 
400 ;  Ferin  v.  Harrison,  3  T.  R.  757.  And  this  rule 
limited  the  agent  strictly  by  his  authority ;  so  that  he 
could  not  bind  his  principal  for  any  thing  beyond  it. 
Gibson  v.  Colt,  7  John  R.  390 ;  Delqfield  v.  The  State 
of  Illinois,  2  Hill's  R.  159;  North  River  Bank  v.  A^ 
mar,  3  Hill's  R.  262;  Mann  v.  King,  6  Munf,  428: 
Hooe,  ^c.  V.  Oxley,  ^c,  1  Wash.  19;  Hopkins  v.  Blane^ 
1  Call  362 ;  Blane  v.  Proudfit,  3  Call  207 ;  Bank  U, 
S.  v.  Beirne,\  Gratt.  234;  Union  Bank  v.  Beinc, 
Id.  226 ;  Hortons  v.  Townes,  6  Leigh  47 ;  Bnjani  v. 
Moore,  26  Maine  R.  84 ;  Brown  v.  Johnson,  12  Sroeade 
&  Marsh.  398 ;  Bank  of  Hamburg  v.  Johnson,  3  Rich- 
ardson's R.  42;  Schimmelpenniek  v.  Baird,  1  Peters' 
R.  264  ;  Parsons  v.  Armor,  3  Id.  413  ;  Walker  v.  SmiiK 
I  Wash.  C.  C.  R.  152 ;  Rossiter  v.  Rossiter,  8  Wend.R 
494 ;  Jones  v.  Edney,  3  Camp.  R.  285 ;  Pickering  v. 
Dowson,  4  Taunt.  R.  779 ;  Kain  v.  Old,  9  Eng.  C.  L. 
R.  205 ;  Jaques  v.  Todd,  3  Wend.  R.  83. 

4th.  That  the  Court  properly  excluded  the  evidence 
as  to  the  statements  of  Jackson,  the  president  of  the 
company.  He  had  no  authority  further  than  as  presi- 
dent ;  and  it  was  no  part  of  his  official  duty  to  make 
statements  as  to  the  value  of  the  stock,  or  the  condi- 
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tioD,  prospects,  &c.  of  the  company,  in  order  to  induce  1851. 

subscriptions.     Angel  &  Ames  on  Corp.,  243,  249, 251 ;  Term. 
Hartford  Bank  v.  Barry ^  17  Mass.  E.  97. 


Co. 


Crump 
<Jfec. 

Baldwin,  J,  delivered  the  opinion  of  the  Court.  ^^g 

The  question  presented  by  the  second  bill  of  excep-  Mining 
tions  taken  at  the  trial  is,  whether  the  Circuit  court  • 
erred  in  rejecting  the  evidence  offered  by  the  defen- 
dants in  these  actions  for  the  purpose  of  proving  that 
the  contract  upon  which  the  actions  are  founded  was 
procured  from  them  respectively  by  false  and  fraudu- 
lent representations  made  to  them  at  tbe  time,  as  to  the 
description,  condition  and  value  of  the  subject,  by 
Williams  the  agent  of  the  plaintiffs.  And  the  question 
must  be  considered  upon  the  hypothesis,  that  the  de- 
fendants were  able  and  ready  to  prove  such  false  and 
fraudulent  representations  so  made  at  that  time.  The 
first  step  in  the  order  of  such  proof  was  of  necessity 
evidence  of  the  declarations  and  conduct  of  the  agent 
at  the  time  the  contract  was  entered  into ;  and  the 
decision  of  the  Court  excluding  the  representations  so 
made  by  him,  assumes  the  proposition,  that  though 
the  contract  in  question  was  so  fraudulently  procured 
from  the  defendants,  it  is  nevertheless  obligatory  upon 
them. 

It  cannot  be  doubted  that  where  a  contract  is  made 
between  parties  acting  for  themselves  as  principals,  and 
in  an  action  founded  upon  it,  the  defence  is  that  the 
contract  was  procured  by  the  false  and  fraudulent  rep- 
resentations of  the  party  seeking  to  enforce  it,  his  con- 
duct and  declarations  at  the  time  are  parts  of  the  res 
gestcBy  and  essential  elements  of  the  defence.  If  there- 
fore the  decison  of  the  Court  below  can  be  sustained, 
it  must  be  upon  the  ground  of  a  distinction,  applicable 
to  these  cases,  between  the  effect  of  such  a  fraud  when 
perpetrated  by  a  principal,  and  its  effect  when  perpe- 
trated by  an  agent. 
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1851.  The  question  whether  an  agent  has  transcended  the 
l^rm.  authority  conferred  on  him  by  his  principal  in  making 
a  contract,  usually  arises  where  the  other  party  is  seek- 
ing to  enforce  it,  and  the  agent's  want  of  auttiority  is 
relied  upon  by  the  principal  as  matter  of  defence 
Mining  againt  the  performance  of  the  contract  on  his  part 
But  in  the  present  cases,  the  principals  demand  the 
performance  of  the  contract  by  the  other  parties  and 
of  course  recognize  the  authority  of  their  agent  to  pro- 
cure it,  but  deny  that  they  can  be  affected  by  the 
alleged  false  acd  fraudalent  representations  employed 
by  him  for  that  purpose.  This  denial  rests  upon  the 
alleged  ground  that  Williams  was  an  agent  of  limited 
powers,  restricted  by  his  principals  from  making  any 
representations  true  or  false  on  the  subject  of  the  con- 
tract, and  made  the  mere  medium  for  communicating 
to  purchasers  the  terms  of  sale  proposed  by  his  princi- 
pals, and  their  own  representations  of  the  description, 
condition  and  value  of  the  property. 

But  the  admissibility  of  evidence  to  prove  the  pro- 
curement of  a  contract  by  the  fraudulent  practices  of 
an  agent  does  not  turn  upon  the  extent  or  the  limita- 
tions of  his  authority ;  for  if  so,  then  as  the  principal 
may  in  most  cases  recogtiize  and  confirm  the  authority 
of  the  agent,  the  consequences  of  his  misconduct 
would  be  visited,  not  upon  the  person  whose  confidence 
enabled  him  to  commit  the  fraud,  but  upon  its  innocent 
victim.  The  fraudulent  conduct  of  the  agent  in  pro- 
curing a  contract  may  be  an  abuse  of  his  known  au- 
thority, or  it  may  be  accomplished  by  means  of  the 
suppression  or  concealment  of  the  limitations  upon  it; 
and  in  neither  case  can  his  principal  give  validity  to 
the  contract  by  repudiating  the  fraudulent  practices 
employed  to  obtain  it. 

That  a  person  professing  to  act  as  agent  for  another 
does  so  wholly  without  authority,  or  transcends  the 
authority  actually  conferred  upon  him  by  his  principal, 
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is  no  reason  tor  enforcing  the  contract  against  the  other  1851. 

party  when  obtained  from  him  by  false  and  fraudulent  xem. 
representations.     In  the  words  of  a  judicious  writer: 


"  Contracts  made  for  the  benefit  of  another,  but  with-      &c. 
out  his  privity  or  consent,  may  be  rejected  or  affirmed    ^^g 
at  his  election.     But  by  making  the  election  to  affirm    Mining 
it  he  adopts  that  which  is  detrimental,  as  well  as  that 
which  is  for  his  benefit.     And  in  seeking  to  enforce 
contracts  entered  into  by  agents,  the  principal  ig  sub- 
ject to  have  them  impeached  by  any  conduct  of  his 
agent  which  would  have  that  efiect  if  proceeding  from 
himself.     Every  species  of  fraud,  misrepresentation  or 
concealment,  therefore,  in  the  agent,  affects  the  princi- 
pal's right  to  recover."     Haley  Agency,  324-5. 

That  an  agent  to  sell  is  restricted  in  the  delegation 
of  his  authority  by  his  principal  from  making  any  re- 
presentations on  the  subject  of  the  contract,  whether 
true  or  false,  has,  it  is  true,  a  bearing  upon  the  obliga- 
tory force  of  the  contract ;  but  it  is  as  a  question  of 
fact,  and  not  as  a  question  of  law.  It  may  be  used  in 
evidence  as  tending  to  prove  that  the  representations  of 
the  agent,  though  false  and  fraudulent,  had  not  the 
effect  of  deceiving  the  purchaser.  But  this  presuppo- 
ses that  the  restraint  upon  the  authority  of  the  agent 
was  known  to  the  purchaser ;  and  whether  he  knew  it, 
and  the  effect  of  such  knowledge  in  preventing  him 
from  being  deluded,  deceived  and  defrauded,  are  also 
questions  of  fact  for  the  consideration  of  the  jury. 

It  IS  difficult  to  conceive  a  case  of  an  action  founded 
upon  a  contract  of  sale,  to  which  the  defence  is  that  it 
was  obtained  by  fraud,  in  which  the  acts  and  declara- 
tions whether  of  the  principal  seeking  to  enforce  the 
contract,  or  of  his  agent  through  whose  intervention  it 
was  procured,  occurring  at'  the  time  of  making  it  as 
part  of  the  res  gestce,  are  inadmissible  evidence.  Such 
a  defence  does  not  present  a  naked  question  of  law  for 
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1851.     the  decision  of  the  Court;  but  a  mixed  question  of 
Term.    ^^^  ^^^  ^^^*  ^^^  *^^  consideration  of  the  jury,  with  the 


Co. 


•  aid  of  such  instructions  as  the  Court  may  give  in  re- 
Ac.      gard  to  the  principles  of  law  applicable  to  the  facts 

^T^g     that  may  be  proved  to  the  satisfaction  of  the  jury. 

Mining  The  bill  of  exceptions  shews  nothing  to  render  these 
cases  an  exception  to  the  general  rule  of  evidence  just 
mentioned.  It  appears  theretrom  that  the  contract  in 
question  consisted  of  a  written  prospectus  on  the  part 
of  the  plaintiffs,  in  the  form  of  a  subscription  paper,  to 
be  signed  by  the  purchasers,  for  the  sale  of  a  number 
of  shares  of  reserved  stock  of  their  Gold  Mining  com- 
pany, upon  the  terms  and  conditions  therein  prescribed, 
representing  the  mines  to  be  in  full  and  successful 
operation,  with  several  particulars  of  description  and 
recommendation,  and  referring  to  the  last  report  of  the 
president  and  directors  ot  the  company  for  a  full  des- 
cription of  the  mine,  buildings,  machinery,  &c.,  which 
subscription  paper  was  signed  by  the  defendants  and 
others.  The  plaintiffs  also  gave  in  evidence  a  report 
of  the  president  and  directors  of  the  company  to  the 
stockholders,  containing  a  detailed  and  favourable 
description  and  statement  of  the  condition  of  the  mi- 
ning property,  and  of  the  operations,  resources  and 
prospects  of  the  company,  as  being  the  report  referred 
to  in  the  prospectus ;  but  it  does  not  appear  that  it  was 
shewn  to  the  defendants,  or  was  called  for  by  them ; 
or  that  the  prospectus  itself  was  read  to  or  by  them, 
except  so  far  as  it  may  be  inferred  from  their  having 
subscribed  it.  It  further  appears  that  Williams  was  an 
agent  of  the  company  for  effecting  the  contemplated 
sales  of  the  stock  upon  the  terms  and  conditions  pre- 
scribed in  the  prospectus ;  but  the  extent  or  limitations 
of  his  authority  do  not  appear,  except  so  far  as  may  be 
inferred  from  the  facts  above  mentioned,  and  the  recog- 
nition of  his  agency  by  the  act  of  the  company  in  seek- 
ing to  enforce  the  contract  in  question.    Upon  this  state 
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of  fects,  the  defendants  offered  to  prove  that  Williams,     1851. 

at  the  time  of  procuring  the  subscriptions  of  stock  from    ^p^^^ 

them,  and  for  the  purpose  of  inducing  them  to  subscribe  — 

\  .  1  1  X     .  .        1      Crump 

for  and  purchase  the  same,  made  representations,  m  ad-      &c. 

dition  to  those  contained  in  the  prospectus  and  report  ^^^ 
therein  referred  to,  as  to  the  description,  condition  and  Mining 
value  of  the  gold  mine,  upon  the  faith  of  which  the 
defendants  became  subscribers  for  said  stock ;  which 
representations  were  false  and  fraudulent ;  and  for  the 
purpose  of  getting  such  proof,  asked  a  witness  to  state 
what  representations  were  made  to  the  defendants  as 
aforesaid,  touching  the  value  and  description  of  the 
mine  and  condition  of  the  company:  whereupon  the 
counsel  for  the  plaintiffs  objected  to  the  question  and 
any  answer  thereto,  upon  the  ground  that  it  was  incom- 
petent for  the  defendants  to  give  evidence  of  any  repre- 
sentations by  said  Williams,  because  they  insisted  that 
he  was  a  limited  agent,  whose  authority  was  defined 
by  the  said  prospectus  and  the  report  of  the  president 
and  directors  therein  referred  to. 

We  are  of  opinion,  for  reasons  above  suggested,  that 
the  Circuit  court  erred  in  rejecting  the  evidence  so  of- 
fered by  the  defendants,  upon  the  ground  urged  on  the 
part  of  the  plaintiffs,  and  if  the  propriety  of  its  rejec- 
tion on  any  other  ground  could  be  considered  by  this 
Court,  as  to  which  we  express  no  opinion,  none  such 
appears  from  the  bill  of  exiceptions.  The  evidence  re- 
lied on  by  the  plaintiffs  as  proving  acquiescence  in  and 
recognition  of  the  contract  on  the  part  of  the  defen- 
dants, was  proper  for  the  consideration  of  the  jury,  in 
connection  with  all  the  circumstances  of  the  case,  and 
the  principles  of  law  applicable  thereto;  but  could  not 
be  used  by  way  of  estoppel,  for  the  purpose  of  exclu- 
ding the  evidence  of  fraud  offered  by  the  defendants. 

The  Court  is  further  of  opinion,  that  the  Circuit 
court  did  not  err  in  the  rejection  of  the  declarations  of 
Jackson,  the  president  of  the  company,  as  stated  in  the 
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1851.     third  bill  of  exceptions,  upon  the  assumption  made  by 
Teraa.    ^^^*  Court,  that  he  was  identified  as  the  person  who 


Co. 


made  them ;  inasmuch  as  it  does  not  appear  that  he 
&c.      acted  as  the  authorized  agent  of  the  company  for  the 

,7-       purpose  of  making  sales  of  the  stock  above  mentioned. 

Mming  And  the  Court  is  further  of  opinion,  that  there  is  no 
error  in  the  several  decisions  of  the  Circuit  court,  re- 
jecting proposed  instructions,  nor  in  the  actual  instruc- 
tions given,  as  set  forth  in  the  several  bills  of  excep- 
tion in  relation  thereto. 

The  Court  therefore,  without  considering  whether 
the  bill  of  exceptions  to  the  refusal  of  the  Circuit  court 
to  grant  a  new  trial,  was  properly  taken,  is  of  opinion 
that  the  judgments  must  be  reversed  for  the  error  of 
that  Court  in  rejecting  the  evidence  offered  of  the  de- 
clarations of  Williams,  as  stated  in  the  second  bill  of 
exceptions. 

Judgments  reversed  with  costs  to  the  plaintiffs  in 
error,  verdict  set  aside,  and  new  trial  directed. 
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Bicfimonik* 


Morris  v.  Peregoy.  1851. 

April 


Tenn. 


(Absent  CabeU,  P.) 

May  5th. 

In  an  action  of  detinue  for  a  female  slave,  the  recovery  may  be,  not 
only  for  the  slave  named  in  the  writ,  but  for  her  children  born 
since  the  commencement  of  the  action.  . 

This  wa^  an  action  of  detinue  brought  in  the  Circuit 
court  of  Orange  county,  by  Thomas  H.  Peregoy  against 
Greorge  Morris,  for  the  recovery  of  four  slaves,  one  of 
whom  was  named  Fanny.  On  ^the  trial  an  instruction 
was  asked  for  by  the  defendant  and  refused  by  the 
Court,  and  another  instruction  was  given;  and  excep- 
tions were  taken,  but  it  is  not  important  to  report  thera. 
The  jury  found  a  verdict  for  the  four  slaves  mentioned 
in  the  writ  and  declaration,  and  also  for  a  fifth,  the 
child  of  Fanny,  born  since  the  institution  of  the  suit; 
and  there  was  judgment  accordingly;  whereupon  Mor- 
ris applied  to  this  Court  for  a  mpersedeas^  which  was 
awarded. 

Lyons,  for  the  appellant,  and  Robert  G.  Scott,  for 
the  appellee,  submitted  the  case  on  printed  notes. 

By  the  Court.     The  judgment  is  affirmed. 
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Bicfimonlk^ 

1851.  Yarborough  4'  wife  v.  Dbshazo. 

April  ^       ' 


Tei-m. 


(Absent  CabeU,  P.) 
May  5th. 

1.  Upon  an  appeal  to  the  Court  of  appeals,  from  a  final  judgment, 
decree  or  order,  if  the  appeal  bond  is  not  given  within  five  yean 
from  the  date  of  the  said  judgment,  decree  or  order,  the  appeal 
will  be  dismissed. 

2.  A  case  in  which  there  has  been  a  final  decree  is  not  a  pending 
suit  in  the  sense  of  the  Code,  ch.  16,  ?  18,  p.  101,  and  eh.  216, 
i  2,  p.  800. 

3.  The  proviso  in  the  act  for  limitation  of  suits  as  to  rights  existing 
when  the  Code  takes  effeKit,  ch.  149,  §  19,  p.  549,  is  restricted  to 
actions  and  rights  barred  by  that  chapter ;  and  does  not  extend 
to  the  law  limiting  and  regulating  appeals. 

This  was  a  motion  to  dismiss  the  appeal  in  this  case, 
because  it  was  not  perfected  in  time.  It  appears  that 
there  was  a  final  decree  in  the  cause  on  the  10th  of  No- 
vember 1845,  from  which  an  appeal  was  allowed  on  the 
8th  of  November  1850,  and  process  issued  from  the 
clerk's  office  on  the  next  day;  but  the  appeal  bond  was 
not  executed  until  the  18th  of  December  1850. 

S.  Taylor^  for  the  motion,  referred  the  Court  to  the 
Code  of  1850,  ch.  182,  §  17,  p.  686. 

J.  Howard^  in  opposition  to  the  motion,  referred  to 
Williamson  v.  Gayle^  4  Gratt.  180. 

Allen,  J.  delivered  the  opinion  of  the  Court. 

In  the  case  of  Williamson  v.  Gaykj  4  Gratt.  180,  it 
was  decided  that  the  act  of  1830-31,  Sup.  Rev.  Code, 
p.  148,  limiting  appeals  to  this  Court,  refers  to  the  time 
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of  presenting  the  petition  for  an  appeal  to  the  Court,  or    1851. 
a  Judge  in  vacation.     That  if  the  petition  be  presented    Te?m. 

within  five  years  from  the  date  of  the  judgment  or  de- — :z * 

cree,  the  appeal  is  not  barred  by  the  statute.  That  the  borough 
appeal  being  allowed,  the  cause  was  pending  in  the  ^® 
Court  of  appeals ;  and  that  the  failure  of  the  appellant  Deehazo. 
to  execute  the  appeal  bond  directed  to  be  given  on 
granting  the  appeal,  did  not  avoid  the  appeal.  In  the 
opinion  given  in  that  case  it  was  said  that  "  by  the 
terms  of  the  statute,  the  limitation  applies  to  the  time 
at  which  the  petition  shall  be  referred  to  the  Court,  or 
any  Judge  in  vacation.  The  law  is  silent  as  to  the  pe- 
riod within  which  the  bond  may  be  given.  The  peti- 
tion may  be  preferred  on  the  last  day  allowed  by  law, 
and  will  be  within  time,  but  if  not  acted  on  within  the 
five  years  by  the  Judge  or  Court,  bond  could  not  be 
given  within  the  five  years,  or  if  acted  on  within  the 
time  limited,  it  might  be  impossible,  from  the  remote- 
ness of  the  county,  to  execute  the  bond  in  time.  In 
such  instances,  would  it  be  contended  the  party  had 
lost  his  right  to  appeal?" 

The  law  as  thus  construed,  with  the  reasons  assigned 
for  such  construction,  were  before  the  legislature  at  the 
late  revision.  The  Code  of  Virginia,  ch.  182,  §  17,  p. 
686,  provides  that  "  no  process  shall  issue  on  any  ap- 
peal, writ  of  error  or  supersedeas  allowed  to  or  from  a 
final  judgment,  decree  or  order,  if,  when  the  record  is 
delivered  to  the  clerk  of  the  appellate  Court,  there  shall 
have  elapsed  five  years  from  the  date  of  such  final 
judgment,  decree  or  order:  But  the  appeal,  writ  of  er- 
ror or  supersedeas  shall  be  dismissed  whenever  it  ap- 
pears that  five  years  have  elapsed  since  the  said  date 
before  the  record  is  delivered  to  such  clerk,  or  before 
such  bond  is  given  as  is  required  to  be  given  before  the 
appeal,  writ  of  error  or  supersedeas  takes  eftect." 

Under  this  law,  although  the  petition  may  have  been 
preferred,  and  appeal  allowed,  within  the  time  limited. 
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1851.    yet  if  the  record  be  not  delivered  to  the  clerk  of  the 
Term,    appellate  Court ;  and  where  bond  is  required,  if  it  be 
not  also  given  within  five  years  from  the  date  of  the 


Yar- 
borough  judgment,  the  appeal  must  be  dismissed.     No  reserva- 
tion is  made  to  meet  the  cases  of  hardship  suggested  in 


*OUffI] 

wife 


&  wife 


V. 


Beshazo  the  opinion  delivered  in  Williamson  v.  Gayle,  or  to 
secure  a  perfect  equality  between  suitors  residing  near 
to  or  remote  from  the  places  at  which  the  sessions  uf  the 
Court  are  held.  A  short  proviso  allowing  a  certain 
number  of  days  from  the  date  of  ther  order  granting  the 
appeal,  to  file  the  record  and  give  bond,  when  required 
though  the  five  years  should  have  elapsed,  would  have 
remedied  the  inconvenience,  if  it  had  been  deemed  of 
any  importance  to  provide  for  it.  In  the  absence  of 
any  such  provision,  the  law  is  imperative,  and  no  dis- 
cretion is  left  to  the  Court.  Parties  desiring  to  applj 
for  appeals  must  make  their  applcations  in  time  not 
only  to  allow  the  Court  or  Judge  to  act  upon  it,  but 
also  to  allow  themselves  time  to  file  the  records  in  the 
appellate  Court,  and  to  give  the  bonds  required.  In 
the  present  case  a  final  decree  was  rendered  by  the  Cir- 
cuit court  of  Powhatan  county  on  the  10th  Novem- 
ber 1845.  It  does  not  appear  when  the  petition  was 
presented,  but  an  appeal  was  allowed  in  Court  on  the 
8th  November,  and  process  issued  on  the  9th  of  No- 
vember 1850 ;  and  it  appears  from  the  certificate  of  the 
proper  clerk  that  an  appeal  bond  was  executed  on  the 
18th  of  December  1850.  Five  years  from  the  date  of 
the  decree  had  not  elapsed  before  the  record  was  deli- 
vered to  the  clerk,  but  more  than  five  years  had  elapsed 
since  the  date  of  the  decree  before  the  bond  was  given. 
It  therefore  falls  within  the  terms  of  the  law,  and  the 
appeal  must  be  dismissed.  The  appeal  was  allowed 
under  the  act  in  the  New  Code,  the  only  law  in  force 
at  the  time,  regulating  appeals,  and  must  be  governed 
by  its  provisions.  Not  being  a  prosecution,  suit  or  pro- 
ceeding pending  on  the  1st  July  1850,  when  the  Code 
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went  into  operation,  it  is  not  aftected  by  the  18th  sec-  1851. 
tion,  ch.  16,  p.  101,  and  the  2d  section,  ch.  215,  p.  800  Tem. 
of  the  Code,  providing  that  the  repeal  of  previous  acts  - 


Yar- 
should  not  aflPect  any  prosecution,  suit  or  proceeding  borougji 

pending  on  that  day.     The  proviso  in  the  act  for  limi-    *  ^^^ 
tation  of  suits  as  to  rights  existing  when  the  Code  takes  Deshazo. 
eflfect,  contained  in  the  19th  section,  ch.  149,  p.  594, 
is  restricted  to  actions  and  rights  barred  by  that  chap- 
ter, and  does  not  extend  to  the  law  limiting  and  regu- 
lating appeals. 


Btcftmonlk^ 


Lyon's  adm'r  v.  Magagnos'  admW.  1851. 

April 


Term. 


(Absent  Cahell,  P.) 
May  5th. 

1.  Testatrix  gives  a  legacy,  and  directs  it  shall  be  paid  within  a 
year  from  her  death.  The  legacy  bears  interest  from  the  end  of 
the  year,  though  there  is  no  hand  to  receive  it  for  thirteen  years. 

2.  W^here  there  is  no  hand  to  receive  a  legacy,  the  executor  should 
invest  it  in  an  interest  bearing  fund,  or  bring  it  into  Court  to  be 
80  invested. 

3.  The  legatee  having  died  shortly  after  the  testatrix  and  before  a 
qualification  upon  her  estate  in  this  country,  and  there  having 
been  no  administration'  on  the  estate  of  the  legatee  for  twelve 
years,  the  act  of  limitations  of  1826,  does  not  bar  the  claim  for 
the  l^acy. 

Anne  M.  G.  Magagnos  was  aFrench  woman  who  came 
to  this  country  some  time  before  1807.  At  that  time 
'she  lived  in  Norfolk,  where  she  kept  a  clothing  store, 
by  which  she  made  a  considerable  property.  She  re- 
turned to  France  in  1818,  and  died  in  1826,  at  Mar- 
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1851.     seilles.     Shortly  before  her  death  she  made  her  will, 
Term,    which  was  written  in  French,  and  was  duly  proved  in 


,     France ;  and  in  August  1827  a  copy  properly  authenti- 

idm'r    cated  was  admitted  to  record  by  the  Borough  court  of 

j^^-       Norfolk.     In  August  1829  Joseph  Magj^nos  qualified 

nos*     as  administrator  with  the  will  annexed. 

^  ^'       By  one  clause  of  her  will  she  says:  " I  leave  to  Jean 

Layene,  and  in  case  of  his  death,  to  his  children,  and 

in  case  he  has  left  no  children,  then  to  his  heirs  or  legal 

representatives,  1200  dollars,  or  six  thousand  francs, 

also  payable  within  the  year  of  my  decease.     The  said 

Jean  Layene  was  born  in  Washington,  and  was  purser 

in  the  navy  at  Norfolk  in  Virginia  during  the  time  of 

the  embargo." 

On  the  28th  of  November  1840,  Sauford  Chancellor 
qualified  as  the  administrator  of  John  Lyon ;  and  then 
filed  his  bill  in  the  Circuit  court  of  Norfolk  borough 
against  the  administrator  of  Madame  Magagnos,in  which 
he  charged  that  his  intestate  was  the  person  referred  to 
in  Madame  Magagnos'  will  as  Jean  Layene,  he  having 
been  a  purser  in  the  navy  at  Norfolk  at  the  time  desig- 
nated by  her,  and  dealing  largely  with  her  at  her  store; 
and  that  he  died  between  the  first  of  the  year  1827  and 
1829.  The  administrator  answered,  denying  that  John 
Lyon  was  the  Jean  Layene  of  the  will ;  and  relying 
upon  the  act  of  the  8th  of  March  1826  limiting  pro- 
ceedings against  fiduciaries. 

The  evidence  in  the  cause  satisfied  the  Court  below 
and  this  Court,  that  the  intestate  of  the  plaintiff'  was 
the  party  referred  to  in  the  will  of  Madame  Magagnos; 
and  the  cause  coming  on  to  be  heard  in  July  1843,  the 
Court  held  that  the  plaintiff' was  entitled  to  the  legacy  of 
1200  dollars,  with  interest  from  the  28th  of  November 
1840;  and  directed  an  account  of  the  defendant's  admin- 
istration upon  the  estate  of  Madame  Magagnos.  On  the 
next  day,  however,  this  decree  was  set  aside,  and  the 
administrator  admitting  assets  suflicient  to  satisfy  the 
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decree  about  to  be  made,  it  was  decree  that  the  plain-  1861. 

tiff  as  admiaistrator  of  John  Lyon  deceased,  recover  ot  xerm. 

the  defendant  as  the  administrator  with  the  will  annex-  — — 

ed  of  Annie  M.  J.  Magagnos,  the  sum  of  1200  dollars,  ain'r 

with  interest  thereon  at  the  rate  of  six  per  cent  per  ^j^. 
annum,  from  the  28th  day  of  November  1840  till  paid,     nos" 
and  his  costs;  thus  giving  interest  on  the  legacy  only 
from  the  date  of  the  plaintiff's  qualification  as  adminis- 
trator of  Lyon.     From  this  decree  the  plaintiff  applied 
to  this  Court  for  an  appeal,  which  was  allowed. 

W.  Harrison,  for  the  appellant,  referred  to  Grran- 
berry  v.  Granberry,  1  Wash.  246 ;  2  Fonb.  Equ.  p.  432, 
§  3,  Bourne's  ex  or  v.  Mechan,  1  Gratt,  292. 

There  was  no  counsel  for  the  appellee. 

Allen,  J.  delivered  the  opinion  of  the  court. 

The  Court  is  of  opinion,  that  there  is  no  error  in  so 
much  of  the  decree  as  decides  that  the  appellant  is  en- 
titled  to  the  legacy  of  1200  dollars,  mentioned  in  the 
will  of  the  testatrix.  But  as  by  the  terms  of  the  will 
the  said  legacy  was  payable  within  one  year  after  the 
decease  of  the  testatrix,  the  Court  is  of  opinion  there 
was  error  in  allowing  interest  thereon  from  the  28th 
day  of  November  1840,  instead  of  allowing  interest 
from  a  year  after  the  death  of  the  testatrix :  the  Court 
being  of  opinion  that  although  there  was  no  hand  to 
receive  the  same,  it  was  the  duty  of  the  representative 
of  the  estate  of  the  testatrix  to  have  invested  the  same 
in  some  interest  bearing  fund,  or  to  have  paid  the  same 
into  Court  to  be  so  invested ;  and  failing  to  do  so,  and 
retaining  the  fund,  he  should  account  for  the  interest. 
BurwelVs  ex'or  v.  Anderson,  3  Leigh  348 ;  *S*.  C.  6 
Gratt.  405 ;  Bourne's  ex' or  v.  Meachan,  1  Gratt.  292. 
And  the  Court  would  now  proceed  to  enter  such  a  de- 
cree as  the  Court  below  should  have  done,  if  it  ap- 
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1851.     peared  that  assets  sufficient  to  pay  the  same  had  come 
Tem.    *^  ^^^  hands  of  the  appellee.     But  as  the  admission  of 

—  assets  was  made  with  reference  to  the  amount  of  the 

adm'r    claim  as  ascertained  by  the  interlocutory  decree,  such 
admission  should  not  bind  the  party  to  the  payment  of 


V. 


nos^    the  larger  amount  to  which  the  appellant  is  entitled. 

°^  ^'  It  is  therefore  adjudged  and  ordered,  that  so  much  of 
said  decree  as  conflicts  with  this  opinion,  be  reversed, 
with  costs  to  the  appellant ;  and  that  the  residue  be  af- 
firmed. Cause  remanded  for  an  account  of  assets,  un- 
less a  sufficiency  to  pay  the  plaintiflF's  claim  be  admit- 
ted ;  and  for  a  final  decree  according  to  the  principles 
above  declared. 


Term. 


Bicfimon&^ 


1851.  Peyton  ^  others  i\  Stratton  ^  others, 

April 


(Absent  Cabell,  P.) 

May  5th. 

S  is  the  acting  member  of  the  firm  of  L,  S  &  Co.  The  partnership 
is  dissolved  by  the  death  of  L ;  the  firm  being  largely  indebted 
to  S  for  advances  for  them  in  their  business,  and  S  being  indebt- 
ed to  P  the  commission  merchant  of  the  firm  and  S.  8.  trans- 
fers to  P  the  debt  due  him  from  the  firm  in  discharge  of  his  debt 
due  to  P,  and  credits  the  firm  with  the  amount.  Held  :  S  un- 
der the  circumstances  of  the  case  was  authorized  to  make  the 
transfer,  and  the  members  of  the  firm  were  bound  for  the  amount 
to  P. 

This  was  an  action  of  assumpsit,  brought  in  the  Cir- 
cuit court  of  Buckingham  county  by  Peyton,  Deane  & 
Edwards  against  Peter  B.  Stratton  and  three  others, 
surviving  partners  of  the  firm  of  Lancaster,  Stratton  & 
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Co.    On  the  trial  after  a  number  of  exceptions  had    1851. 
been  taken,  in  which  all  the  evidence  was  stated,  there    j^^rm. 
was  a  verdict  for  the  defendants.     The  plaintiffs  there-  "r~ — 
upon  asked  for  a  new  trial  on  the  ground  that  the  ver-     &  ale. 
diet  was  contrary  to  the  evidence;  but  the  Court  over-  g^^J^n 
ruled  the  motion,  and  the  plaintiffs  excepted.     In  this     &  als. 
bill  of  exceptions  the  Court  certified  all  the  evidence 
stated  in  the  previous  bills  of  exceptions  as  to  the  facts 
proved. 

It  appears  from  the  evidence  that  Lancaster,  Strat- 
ton  &  Co.  were  partners  and  millers  doing  business  at 
Curdsville  in  the  county  of  Buckingham ;  and  that  Pe- 
ter B.  Stratton  was  the  managing  partner.  The  busi- 
ness was  commenced  in  the  spring  or  summer  of  1838, 
and  Nathaniel  Lancaster  one  of  the  partners  died  on 
the  19th  of  March  1841 ;  but  the  business  was  conti- 
nued until  the  30th  of  June  of  that  year. 

In  the  year  1838  Peter  B.  Stratton  commenced  busi- 
ness as  a  merchant  at  Curdsville,  in  his  own  name;  and 
in  September  1839  he  formed  a  partnership  with  Rich- 
ard A.  Booker,  under  the  name  of  Stratton  &  Booker, 
which  was  continued  until  September  1841. 

Peter  B.  Stratton  being  the  acting  partner  in  both 
concerns,  and  the  books  of  Lancaster,  Stratton  &  Co. 
being  in  fact  kept  in  his  storehouse,  he  purchased  the 
grain  manufactured  at  the  mill  of  Lancaster,  Stratton 
A  Co.  paying  for  it  sometimes  by  goods  out  of  his 
store  or  the  store  of  Stratton  &  Booker,  and  at  others 
by  his  own  money  or  his  own  note,  or  by  the  proceeds 
of  the  flour  manufactured.  This  flour  was  shipped  to 
the  plaintiffs  Peyton,  Deane  &  Edwards,  commission 
merchants  in  Richmond;  and  Peter  B.  Stratton  drew 
upon  them  for  the  proceeds  of  it,  either  in  his  own 
name  or  the  name  of  Lancaster,  Stratton  &  Co.  as  suit- 
ed his  own  convenience. 

The  books  of  Lancaster,  Stratton  &  Co.,  shewed  that 
when  Peter  B.  Stratton  purchased  grain  for  them  and 
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1851.  paid  for  it  out  of  his  store  or  the  store  of  Stratton  4 
Term.  Booker,  Lancaster,  Stratton  &  Co.  were  charged  with 
the  amount  paid  for  thera ;  and  when  Stratton  drew  on 


Pevton 
&al8.    Peyton,  Deane  &  Edwards  on  his  own  account,  Lan- 

Stratton  ^^^^^>  Stratton  &  Co.  were  credited  with  the  amount 

&  als.     so  drawn.     In  the  account  rendered  to  this  firm  by  the 

plaintiffs,  there  is,  under   the  date  of  February  4th, 

1840,  a  charge  by  the  plaintiflfe  to  them,  of  4222  dol- 
lars 43  cents,  being  a  transfer  of  that  sum  from  the  ac- 
count of  Peter  B.  Stratton  to  the  account  of  Lancaster, 
Stratton  &  Co.  To  this  charge  the  other  members  of 
the  partnership  made  no  objection ;  and  at  this  time 
the  books  of  the  firm  shewed  that  Lancaster,  Stratton 
&  Co.  were  debtors  to  Peter  B.  Stratton  to  this  amount. 
Again,  there  is  in  the  account  of  the  plaintiffs  with 
Lancaster,  Stratton  &  Co.  under  date  of  July  15th, 

1841,  a  charge  of  10,646  dollars  42  cents  in  like  man- 
ner transferred  from  the  account  of  Peter  B.  Stratton  to 
the  account  of  Lancaster,  Stratton  &  Co.  This  sum  it 
was  ascertained  afterwards,  was  more  than  Stratton  or 
Stratton  &  Booker  were  in  advance  to  Lancaster,  Strat- 
ton &  Co.,  and  the  excess  was  returned :  yet  leaving 
Lancaster,  Stratton  &  Co.  debtors  to  Peyton,  Deane  A 
Edwards  as  appeared  by  the  books  of  the  former  in  the 
sum  of  8252  dollars  26  cents,  on  the  Ist  of  July  1841. 
Of  this  sum  there  does  not  seem  to  have  been  any 
doubt  but  that  it  w^as  due  to  Peyton,  Deane  &  Edwards 
from  one  or  the  other  of  the  parties ;  and  the  question 
in  the  cause  was  whether  Peter  B.  Stratton  was  autho- 
rized, after  the  dissolution  of  the  partnership  of  Lan- 
caster, Stratton  &  Co.  by  the  death  of  Nathaniel  Lan- 
caster, in  March  1841,  to  substitute  them  as  the  debt- 
ors of  Peyton,  Deane  &  Edwards  in  the  stead  of  Strat- 
ton &  Booker,  whilst  he  credited  them  with  Stratton 
&  Booker  for  the  same  amount. 

The  Court  having  refused  a  new  trial,  and  rendered 
a  judgment  upon  the  verdict  for  the  defendants,  the 
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plaintiffs  applied  to  this  Court  for  a  supersedeas^  which     1861. 
was  awarded.  Term. 


Pcvton 
Randolph^  Patton  and  Lyons^  for  the  appellants.  &  als. 

Garland^  for  the  appellees.  Stratton 

&  als. 

Allbn,  J.  delivered  the  opinion  of  the  Court. 

The  Court  is  of  opinio^,  that  as  it  appears  from  the 
account  taken  from  the  books  of  the  firm  of  Lancaster, 
Stratton  &  Co.,  that  the  firm,  at  the  expiration  of  the 
partnership,  was  indebted  to  the  plaintiffs  in  error  in  an 
amount  exceeding  the  sum  claimed  in  this  suit,  such 
account  furnished  by  their  own  books  would  be 
frima  facie  evidence  of  the  claim  of  the  plaintiffs  in 
error,  and  throws  upon  the  defendants  in  error  the  bur- 
then of  shewing  that  the  claim  was  not  really  due. 

The  Court,  without  deciding  upon  the  sufficiency  of 
the  certificate  of  the  facts  proved  upon  the  trial,  as  set 
forth  in  the  bill  of  exceptions  to  the  decision  of  the 
Court  overruling  the  motion  for  a  new  trial,  but  looking 
thereto  for  the  purpose  of  ascertaining  to  what  extent 
the  prima  facie  evidence  furnished  by  said  account  is 
counteracted  by  the  other  evidence  in  the  cause,  and 
regarding  the  same  is  the  most  favourable  aspect  for 
the  defendants  in  error,  it  clearly  appears  from  evidence 
uncontradicted  by  any  thing  appearing  in  the  cause, 
that  the  firm  of  Lancaster,  Stratton  &  Co.  were  in- 
debted to  Stratton  or  Stratton  &  Booker  in  an  amount 
exceeding  that  which  was  transferred  from  the  account 
of  the  latter,  and  not  settled  by  P.  B.  Stratton,  to  the 
account  of  the  plaintiflfe  in  error.  And  the  effect  of  such 
transfer  was  merely  .to  substitute  the  plain  tiflfe  in  error 
as  the  creditors  of  the  defendants  in  error  in  the  place 
of  Stratton  or  Stratton  &  Booker,  without  enlarging, 
or  in  any  other  mode  affecting,  their  liability  for  the 
debt  due  by  them;  they  having  obtained  credit  for 
the  amount  so  transferred  with  Stratton  or  Stratton  & 
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1B51.  Booker.  The  Court  is  of  opinion,  that  under  the  an- 
Tem.  tJi^ri^y  ^^  ^^^  ^se  of  Brown  v.  ERgginbotham^  5  Leigh 
533,  and  the  circumstances  of  this  case,  the  surviving 


Peyton 
&  ale.    partner,  P.  B.  Stratton,  was  authorized  to  make  such 

Stratton  ^^^^^fer.  It  appears  he  was  the  acting-  member  of  the 
&  als.  firm  charged  with  the  settlement  of  the  accounts;  that 
the  debt  due  from  the  defendants  in  error  to  the  said 
Stratton  or  Stratton  &  Booker,  grew  out  of  purchases 
of  wheat  made  for  their  benefit,  by  Stratton  and  Stratton 
&  Booker,  and  paid  for  by  the  latter  with  merchandize 
purchased  by  them  of  or  through  the  plaintiffi  in 
error.  It  further  appears  that  the  plaintiflfe  in  error 
supposed  that  P.  B.  Stratton,  the  acting  partner  of  the 
firm  of  Lancaster,  Stratton  &  Co.,  had  authority  io 
make  such  transfers,  and  that  on  the  4th  February,  1840, 
which  was  long  before  the  dissolution  of  the  firm  by 
the  death  of  Lancaster,  a  transfer  for  the  amount  of 
4222  dollars  43  cents  was  actually  made  and  entered 
on  the  books  of  the  defendants  in  error,  and  never  ob- 
jected to ;  so  that  in  reality  the  eflfect  of  the  transfer 
merely  rendered  the  defendants  in  error  responsible  for 
a  debt  contracted  for  goods  and  merchandize  of  which 
they  received  the  benefit;  and  the  propriety  of  the 
transfer  was  recognized  by  the  firm  in  one  instance  be- 
fore its  dissolution  by  the  death  of  Lancaster;  in  these 
particulars  making  this  a  stronger  case  for  the  exercise 
of  the  authority  to  make  such  transfer  by  the  surviving 
partner  in  settling  up  the  aflairs  of  the  firm,  than  was 
furnished  by  the  facts  in  the  case  of  Brown  v.  Higgm- 
botham. 

It  therefore  is  considered  by  the  Court,  that  the  judg- 
ment of  the  Court  overruling  a  motion  for  a  new  trial 
is  erroneous. 

Reversed  with  costs,  verdict  and  judgment  set  aside, 
and  cause  remanded  for  a  new  trial. 
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Bowles'  ex'or  v.  Elmore's  adm'x.  1851. 

April 


(Absent  Cabell,  P.) 

May  5th. 

In  September  1837  the  administratrix  of  E  sued  the  executor  of  B 
in  debt  on  a  promissory  note  dated  June  1817.  The  executor 
pleaded  the  statute  of  limitations ;  and  the  administratrix  replied 
that  after  making  the  note,  B  having  become  the  bail  of  E,  they 
in  October  1818  entered  into  a  covenant,  by  which  it  was  agreed 
that  E  should  deliver  to  B  the  note  of  B,  who  was  to  hold  it  un- 
til the  liability  of  B  as  bail  was  ended,  and  then  he  was  to  rede- 
liver it  to  E.  That  pending  the  suit,  E  died  in  February  1832, 
and  there  was  no  administration  on  his  estate  until  August  1836. 
There  was  a  demurrer  to  the  replication,  which  was  sustained, 
because  there  was  no  profert  of  the  covenant.  The  plaintiflf  was 
then  allowed  to  amend  the  replication  by  adding  the  profert  of 
the  covenant,  and  the  defendant  again  demurred.    Held  : 

1.  It  was  proper  to  allow  the  amendment,  it  being  mere  mat- 
ter of  form,  occasioning  no  surprise  to  the  defendant,  and 
being  neceesary  to  the  jusfice  of  the  caae. 

2.  The  note  was  not  merged  in  the  covenant  so  that  an  action 
could  not  be  maintained  upon  it. 

3.  The  statute  of  limitations  did  not  run  from  the  time  the  co- 
venant was  executed,  until  the  liability  of  B  as  bail  ceased. 

4.  The  executor  offers  as  a  set  off,  an  account  purporting  to  be 
due  from  E  to  A,  and  an  order  on  the  back  of  the  account, 
purporting  to  be  signed  by  E,  and  addressed  to  B,  requesting 
him  to  pay  the  account;  and  then  an  acceptance  by  B. 
Qu.£RE,  what  is  sufficient  proof  of  the  execution  of  the  or- 
der by  E. 

In  September  1837,  the  administratrix  of  David  El- 
more deceased,  instituted  an  action  of  debt  against  the 
executor  of  Lyddal  Bowles  deceased,  in  the  Circuit 
court  for  the  county  of  Henrico  and  city  of  Richmond. 
The  action  was  founded  on  a  promissory  note  for  350 
dollars,  alleged  to  have  been  executed  by  Bowles  to  El- 

VoL.  vn. — 25 


Term. 
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April    more  on  the  13th  of  June  1817 ;  and  which  note  was 

^^'''"'  then  in  the  possession  of  the  defendant.  In  December 
Bowles'  1837,  the  defendant  appeared  and  pleaded  '*  non  M- 
®  y^^  neV  In  December  1842,  the  defendant  was  permitted 
Elmore's  to  plead  the  statute  of  limitations,  and  file  an  account 
of  offsets.  To  this  the  plaintiff'  filed  a  bill  of  excep- 
tions, which,  however,  it  is  not  necessary  to  notice,  as 
this  Court  did  not  consider  the  question.  She  also  re- 
plied specially  to  the  plea  of  the  statute  ot  limitations ; 
and  in  her  replication  she  averred,  that  after  the  making 
of  the  note  declared  on,  Bowles  became  the  bail  of  El- 
more in  an  action  of  detinue  brought  against  him  for  a 
slave  in  the  County  court  of  Henrico.  That  as  his  in- 
demnity against  loss  as  said  bail  he,  on  the  2d  of  Octo- 
ber 1818,  received  from  Elmore  the  note  declared  on, 
and  did  then  and  there  covenant  with  Elmore  by  his 
covenant  in  writing  sealed  with  his  seal,  to  return  the 
note  to  Elmore  as  soon  as  he  should  be  released  from 
his  responsibility  as  bail  in  said  action.  That  the  ac- 
tion of  detinue  was  afterwards  proceeded  in  and  pend- 
ing and  undetermined,  and  that  Bowles  continued  to 
be  the  bail  of  Elmore  until  the  26th  day  of  February 
1832,  on  which  day  Elmore  died  ;  and  no  person  took 
administration  on  his  estate  until  the  3d  day  of  August 
1836,  when  it  was  committed  to  the  plaintiff'  for  admi- 
nistration. That  up  to  that  time  there  had  been  no 
person  authorized  to  bring  the  suit;  and  that  Bowles 
during  his  lifetime,  and  the  defendant  since  his  death, 
had  wrongfully  detained  the  note. 

The  defendant  demurred  to  the  replication,  and  as- 
signed for  causes  of  demurrer  : 

1st.  That  there  was  no  profert  of  the  covenant  re- 
ferred to  in  the  replication. 

2d.  Because  if  such  a  covenant  was  signed  and  sealed 
by  Bowles,  it  did  not  arrest  or  suspend  the  act  of  limi- 
tations, which  began  to  run  against  the  note  declared 
on,  on  the  1st  of  September  1817. 
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3d.  That   if  any  such   covenant  was   executed   by  1861.* 

Bowles  and  accepted  by  Elmore,  all  right  of  action  xem. 
upon  the  note  was  merged  in  the  covenant. 


The  plaintift  joined  in  the  demurrer,  which  was  sus-    ex'or 
tained  by  the  Court ;  but  the  plaintiff  had  leave  to  y^  ^-    , 
withdraw  her  joinder  in  the  demurrer,  and  amend  her   adm'x. 
replication.     The  only  amendment,  however,  was  to 
make  profert  of  the  covenant  referred  to  in  the  replica- 
tion; and  then,  upon  the  defendants  demurring  to  the 
amended  replication,  the  demurrer  was  overruled  :  And 
then  the  defendant  took  issue  upon  the  replication. 

The  cause  came  on  at  length  to  be  tried  in  May  1844, 
when  the  defendant  to  sustain  one  of  the  offsets  relied 
on  by  him,  offered  in  evidence  a  paper  which  purported 
to  be  a  medical  account  due  from  David  Elmore  to  Dr. 
Aaron  Burton  in  1817,  amounting  to  27  dollars  50  cents, 
with  the  following  endorsement  thereon: — **Mr.  Lyd- 
dal  Bowles,  Sir:  Pay  to  Dr.  Burton  the  within  account 
and  oblige  y'rs,    David  Elmore. 

June  16th,  1818. 

*'I  accept  the  above  order.     Lyd'l  Bowles. 

Sep.  9,  1818." 
And  being  unable  as  the  defendant  averred,  to  produce 
direct  proof  of  the  handwiting  of  Elmore  in  the  order 
on  the  back  of  the  account,  he  offered  to  prove  by  a 
witness,  that  Aaron  Burton  was  a  practising  physician 
in  the  county  of  Henrico  in  the  year  1818,  and  prac- 
tised in  the  family  of  Elmore;  that  he  was  dead  at  the 
time  of  the  trial,  and  the  witness  was  his  executor; 
that  the  account  was  in  the  handwriting  of  a  brother 
of  Dr.  Burton,  who  was  in  the  habit  of  collecting  his 
medical  bills;  that  no  account  had  been  due  or  paid 
from  Elmore's  estate  to  Dr.  Burton's  estate  since  Dr. 
Burton's  death;  and  that  the  acceptance  on  the  back 
of  the  order  was  in  the  handwriting  of  Lyddal  Bowles; 
as  evidence  to  be  weighed  by  the  jury  for  the  purpose 
of  determining  whether  the  said  order  on  the  back  of 
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1851.  said  account  was  drawn  by  Elmore  and  paid  by  Bovrles. 
TwTO.  ^^^  *^^  Court  excluded  the  evidence  and  the  defendant 
excepted. 


Bowles* 
ex'or         After  introducing  the  account  and  order  above  men- 

jjvT*  ,  tioned,  the  defendant  for  the  purpose  of  proving  them 
adm'x.  introduced  a  witness  who  deposed  that  the  account  was 
in  his  handwriting,  and  was  made  out  by  him  from  the 
books  of  Dr.  Burton,  by  his  direction  ;  that  Dr.  Burton 
practised  in  the  county  of  Henrico  and  in  the  family  of 
Elmore,  before  and  at  the  time  specified  in  the  account; 
but  he  had  no  present  knowledge  that  the  particular 
services  charged  in  the  said  account  were  actually  ren- 
dered ;  nor  did  he  recollect  anything  about  the  presen- 
tation of  the  account  to  Elmore.  That  the  witness 
had  frequently  gone  to  Elmore's  house  for  the  purpose 
of  collecting  from  him  money  due  to  Dr.  Burton  by 
Elmore  for  medical  services;  and  that  the  order  was  in 
the  handwriting  of  the  witness;  but  he  did  not  recol- 
lect that  Elmore  signed  the  order,  and  was  not  suffi- 
ciently acquainted  with  his  handwriting  to  swear  to  his 
signature. 

The  witness  was  then  asked  by  the  counsel  for  the 
defendant  if  he  had  any  doubt  that  the  said  account 
was  due  according  to  its  face,  at  its  date,  from  Elmore 
to  Burton;  but  the  question  was  objected  to  by  the 
plaintiff  as  not  proper  evidence  to  charge  Elmore  on 
said  order,  in  the  absence  of  any  proof  of  his  signature 
to  the  order;  and  it  was  excluded  by  the  Court  as  in- 
admissible for  that  purpose. 

The  witness  was  then  asked  whether  at  the  date  of 
the  order  he  had  any  knowledge  of  indebtedness  by 
Bowles  to  Elmore,  to  which  he  answered  he  had  not. 
He  was  then  asked,  whether  he  would  have  drawn  that 
order  without  the  direction  of  Elmore  to  him  to  do  so; 
whereupon  the  plaintiff  by  her  counsel  moved  the  Court 
to  exclude  the  said  question  and  any  answer  to  it,  upon 
the  ground  that  the  handwriting  of  Elmore  to  the  or- 
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der  could  only  be  proved  by  the  testimony  of  a  witness     1851. 

having  knowledge  of  the  handwriting,  or  by  proof  of   rp^^ 

the  admission  of  Elmore  that  it  was  his  signature.  And 

Bowles* 
the  Court  upon  that  ground  sustained  the  motion,  and     ex'or 

did  exclude  the  said  question,  and  forbade  any  answer  ^,  ^-   , 

to  it  by  the  witness.     And  the  defendant  again  ex-    adm'x. 

cepted. 

There  was  a  verdict  and  judgment  for  the  plaintiff 

for  350  dollars,  with  interest  from  the  13th  day  of  June 

1818,  until  paid.     And  thereupon  the  defendant  applied 

to  this  Court  for  a  supersedeas^  which  was  awarded. 

Lyons^  for  the  appellant. 
Danidy  for  the  appellee. 

MoNCURE,  J.  In  my  view  of  this  case  it  is  unne- 
cessary to  decide  whether  the  Court  below  erred  in 
permitting  the  plea  of  the  act  of  limitations  and  list  of 
ofisets  to  be  filed ;  being  of  opinion  that  it  did  not  err 
in  deciding  the  other  questions  which  arose  in  the  case. 

I  think  the  Court  did  not  err  in  permitting  the  re- 
plication to  the  plea  of  the  act  of  limitations  to  be 
amended.  The  demurrer  to  the  original  replication  was 
sustained,  solely  because  it  contained  no  profert  in 
cwWam  of  the  covenant  therein  mentioned.  After  the 
demurrer  was  sustained  the  replication  was  amended 
by  the  insertion  of  the  profert  therein.  This  amend- 
ment cured  a  defect  which  was  merely  technical,  pro- 
duced no  delay  nor  inconvenience,  and  was  necessary 
to  the  ends  of  justice.  Without  stopping  to  enquire 
how  far  it  would  have  been  authorized  by  the  English 
practice,  it  is  sufficient  to  say  that  it  was  fully  author- 
ized by  the  practice  and  decisions  of  Virginia.  Cooke 
V.  Beale^s  ex^ors^  1  Wash.  313 ;  Graham  v.  Graham^ 
4  Munf.  205. 

Nor  do  I  think  the  Court  erred  in  overruling  the 
demurrer  to  the  amended  replication.     Two  proposi- 
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1851.     tions  are  presented  by  the  demurrer.     First,  that  the 
Term,    promissory  note  on  which  the  action  was  brought  was 

-— — — -  merged  in  the  covenant ;  and  if  not,  secondly,  that  the 
ex'or     action  on  the  note  accrued  at  its  date,  and  the  act  ot 

Elmore*s  ^^^^i^tions  began  then  to  run,  and  was  not  afterwards 

adm'x.    arrested  or  suspended  by  the  covenant. 

First.  Was  the  promissory  note  merged  in  the  cove- 
nant? The  doctrine  of  merger  is  a  technical  doctrine 
founded  upon  the  presumed  intention  of  the  parties. 
"  A  simple  contract  debt  is  merged  in  a  bond  or  cove- 
nant taken  for  or  to  secure  the  claim,  because  in  legal 
contemplation  the  specialty  is  an  instrument  of  a  high- 
er nature,  and  affords  a  higher  security  and  a  better 
remedy  than  the  original  demand  presented.  But  this 
does  not  hold,  even  in  favour  of  a  surety  by  simple 
contract,  if  it  appear  on  the  fact  of  the  subsequent 
deed  that  it  was  intended  only  as  an  additional  or 
collateral  security,  and  there  is  nothing  in  the  deed 
itself  expressly  inconsistent  with  such  intention." 
Chitty  on  Oon.  783.  It  plainly  appears  on  the  face  of 
the  covenant  in  this  case  that  the  note  was  not  intended 
to  be  merged  therein.  It  was  deposited  in  the  hands 
of  Bowles  to  indemnify  him  against  his  responsibility 
as  the  bail  of  Elmore ;  and  was  to  be  returned  to  the 
latter  as  soon  as  the  former  should  be  released  from 
such  responsibility.  Its  existence  as  an  independent 
security  was  thus  preserved ;  and  though  its  animation 
was  suspended  during  the  continuance  of  such  respon- 
sibility, it  was  to  become  again  an  active  security  when 
the  responsibility  should  be  determined.  The  cove- 
nant was  not  given  for  the  payment  of  the  debt,  but 
for  the  return  of  the  note.  It  was  collateral  to  the 
note.  The  delivery  of  the  note  would  be  a  discharge 
of  the  covenant,  and  a  suit  upon  the  covenant  might 
produce  merely  nominal  damages.  The  note  therefore 
was  not  merged  in  the  covenant. 
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Secondly.  Was  the  action  on  the  note  barred  by  1851. 
the  act  of  limitations  ?  The  note  bears  date  on  the  xemi. 
13th  of  June  1817,  and  is  payable  on  demand.     The- 


Bowles* 
covenant  bears  date  on  the  2d  of  October  1818.     The    ex'or 

plain  object  of  the  covenant  was  to  suspend  the  right  y^^-  , 
of  action  on  the  note  until  Bowles  should  be  released  adm'x. 
from  responsibility  as  the  bail  of  Elmore,  and  then  to 
restore  such  right  of  action.  Was  not  that  object 
legal  ?  Was  it  not  competent  for  the  parties  to  agree, 
on  sufficient  consideration,  that  the  time  for  payment 
of  the  note  should  be  postponed  ;  or  that  it  should  be 
payable  on  a  future  contingency?  Could  not  the 
debtor,  for  any  consideration  however  valuable,  by  any 
contract  however  solemn,  arrest  or  suspend  the  running 
of  the  act  of  limitations  against  a  subsisting  debt  ? 
Where  a  new  promise  is  made  to  pay  a  debt  barred  by 
the  act  of  limitations,  it  has  long  been  a  vexed  ques- 
tion whether  the  action  should  be  brougJit  on  the  old 
or  new  contract ;  or  perhaps  it  would  be  more  proper 
to  say,  whether  or  not  it  might  be  brought  on  the  old ; 
for  I  suppose  there  never  was  a  question  but  that  it 
raight  be  brought  on  the  new  contract.  Two  of  the 
Judges  of  this  Court  contended  in  Butcher  v.  Hixton^ 
and  The  Farmers  Bank  v.  Clarke^  4  Leigh  619  and 
603,  that  the  action  should  be  brought  on  the  new 
contract;  but  the  question  was  not  decided  in  those 
cases,  and  has  never  been  decided  in  Virginia.  That 
the  old  cause  of  action  is  revived,  and  maybe  sued  upon, 
was  recently  decided  by  the  Supreme  court  of  Massa- 
chusetts in  the  case  of  Ibley  v.  Jeioei^  3  Mete.  R.  439, 
which  was  ably  argued,  and  in  which  all  the  authori- 
ties on  the  subject  were  reviewed.  Our  statute  of 
1838  regards  the  original  cause  of  action  as  revived 
and  brought  down  by  the  new  promise,  and  our  new 
Code  expressly  authorizes  the  creditor  at  his  option  to 
sue  on  the  original  cause  of  action  or  on  the  new 
promise.     But  whether,  prior  to  the  operation  of  the 
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1851^     statute  of  1838  and  of  the  new  Code,  (which  do  not 
Term     ^PP'^  ^^  ^^'^  case,)  the  action  in  such  cases  should 

have  been  brousrht  on  the  old  or  new  contract,  is  a 

Bowles*  . 

ex'or    question  which  does  not  affect  this  case.     Generally, 

^.  ^-    ,   there  is  nothina:  in  the  new  promise  which  shews  an 

Elmore's  .  .  ^    ,  .  i        i  i  i 

adm'x.  intention  of  the  parties  to  set  up  the  old  contract;  and 

an  action  on  the  new  promise  answers  every  purpose 
of  an  action  on  the  old  contract.  Were  such  an  inten- 
tion plainly  expressed  in  the  new  promise,  there  is  no 
case  which  shews  that  the  action  could  not  accordingly 
be  brought  on  the  old  contract ;  and  I  imagine  there 
can  be  no  doubt  but  that  it  could.  In  this  case  it  is 
plainly  expressed  in  the  covenant  that  the  note  should 
be  preserved,  and  set  up  as  the  cause  of  action  when 
the  responsibility  of  Bowles  as  bail  should  be  deter- 
mined. This  too  is  a  stronger  case  than  that  of  a 
mere  promise  tr>  pay  a  debt  barred  by  the  act  of  limi- 
tations. It  is, the  case  of  a  covenant  made  on  valuable 
consideration  by  the  maker  of  a  note  a  few^  months 
after  its  date,  to  return  it  to  the  payee  on  a  future  con- 
tingency, in  order  that  he  miijht  then  have  a  right  of 
action  thereon.  That  the  action  in  this  case  was  rightly 
brought  on  the  promissory  note,  and  was  not  barred 
by  the  act  of  limitations,  is,  I  think,  clearly  shewn  by 
the  case  of  Irving,  ^c.  v.  Vdtch,  3  Meeson  &  Welsby, 
p.  90.  This  is  not  like  the  case  of  a  creditor  cov- 
enanting not  to  sue  for  a  limited  period  on  a  note  of 
the  debtor  remaining  in  the  hands  of  the  creditor;  in 
which  case  it  might  be  said  that  the  institution  of  a 
suit  upon  the  note  during  such  period  would  merely 
be  a  breach  of  th^e  covenant.  In  this  case  the  note  was 
surrendered  by  the  creditor  to  the  debtor,  for  the  pur- 
pose of  effectually  preventing  it  from  being  used  as  a 
subsisting  security  until  the  debtor  should  be  released 
from  his  responsibility  as  bail  of  the  creditor.  If  the 
debtor  should  be  so  released,  the  note  was  to  be  re- 
turned to  the  creditor,  and  to  become  again  an  active 
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security.     If  he  should  not  be  so  released,  but  be  sub-    1851. 

jected  to  loss  as  bail,  the  note  would  be  at  horae,  and    xem. 

the  amount  of  it  in  the  hands  of  the  debtor  for  his  -- — ; — 

Bowles' 
indemnity.     The  eiFect  then  of  the  covenant,  in  my     ex*or 

opinion,  was  to  restore  the  right  of  action  on  the  note  ^^  ^'^  , 
on  the  25th  of  February  1832,  when  Bowles  was  re-  adm*x. 
leased  from  his  responsibility  as  the  bail  of  Elmore  by 
the  latter's  death ;  but  there  being  no  personal  repre- 
sentative of  Elmore  until  the  3d  of  August  1836,  the 
act  of  limitations  did  not  begin  to  run  until  that  day. 
Hansford  v.  Elliot^  9  Leigh  79.  The  action  having 
been  instituted  in  September  1837,  was  of  course  not 
barred  by  the  act. 

I  am  also  of  opinion  that  the  Court  did  not  err  in 
excluding  the  evidence  mentioned  in  the  two  bills  of 
exceptions  taken  on  the  trial.  The  defendant  being 
unable,  as  he  averred,  to  produce  direct  proof  of  the 
handwriting  of  Elmore,  oflTered  the  evidence  men- 
tioned in  the  first  of  the  said  two  bills  of  exceptions, 
to  prove  that  the  order  therein  mentioned  was  drawn 
by  Elmore  and  paid  by  Bowles ;  but  it  was  excluded 
by  the  Court.  Was  the  evidence  admissible  for  the 
purpose  for  which  it  was  offered  ?  The  question  is  not 
whether  independent  parol  evidence  of  the  payment  of 
the  money  by  Bowles  at  the  request  of  Elmore  would 
have  been  admissible.  There  is  a  class  of  cases,  it  is 
true,  in  which  parol  is  primary  evidence,  notwithstand- 
ing the  existence  of  written  evidence  of  the  same  fact. 
When  a  receipt  is  given  for  a  payment,  the  general 
opinion  is  that  the  payment  may  be  proved  as  well  by 
parol  evidence  of  the  fact  as  by  the  production  and 
proof  of  the  receipt,  though  the  case  of  HamlirVs 
adm'r  v.  Atkinson,  6  Rand.  574,  has  thrown  some 
doubt  on  that  question  in  this  State.  But  I  doubt 
whether  the  case  under  consideration  falls  in  that  class. 
K  Bowles  claims  to  have  paid  this  money  to  Burton 
upon  Elmore's  written  order,  the  order  itself  would 
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1851.     seem  to  be  the  highest  evidence  of  the  feet  of  its 
Term,    ^^iving  been  given;  and  must  be  produced  and  proved 
as  primary  evidence,  or  its  absence  accounted  tor  before 


ex*or  secondary  evidence  would  be  admissible.  There  are 
Elmore's  ^^^^^'^^  ^^^  *^^  admissibility  of  parol,  as  primary  evi- 
adm'x.  dence  in  the  case  of  a  receipt  which  do  not  apply  to 
the  case  of  a  order;  and  I  do  not  see  why  parol  evi- 
dence is  admissible  in  the  case  of  an  order,  any  more 
than  in  the  case  of  any  other  written  contract.  How- 
ever this  may  be,  certainly  the  written  order  having 
been  produced  and  relied  on  to  prove  the  request,  and 
no  attempt  having  been  made  to  prove  a  parol  request, 
the  order  should  have  been  provsd  precisely  in  the 
same  way  as  if  it  had  been  the  only  admissible  evidence 
of  the  request.  It  should  have  been  proved  that  El- 
more executed  or  acknowledged  the  order,  or  that  the 
signature  thereto  was  his  handwriting.  It  may  have 
been  impossible  for  the  defendant  to  have  proved  either 
of  these  facts.  If  so  it  was  his  misfortune  or  the  con- 
sequence of  his  neglect.  He  should  have  supplied 
himself  with  legal  evidence.  As  to  the  questions  men- 
tioned in  the  second  bill  of  exceptions,  they  were,  I 
think,  improper,  and  with  the  answers  thereto,  were 
rightly  excluded  by  the  Court.  The  first  question  was 
clearly  inadmissible.  The  witness  after  stating  in 
effect  that  he  had  no  knowledge  of  the  account  or 
order,  was  asked  "  if  he  had  any  doubt  that  the  said 
account  was  due  according  to  its  face."  I  think  the 
other  question,  "  Whether  he  would  have  drawn  the 
order  without  the  direction  ot  Elmore,"  was  also  inad- 
missible. The  answers  to  these  questions  would  have 
been  mere  opinions  of  the  witness;  and  a  very  unsafe 
foundation  for  the  verdict  of  a  jury.  Every  man  who 
brings  a  suit  for  a  claim  must  prove  it  by  legal  evidence; 
and  no  opinions,  however  numerous  or  well  founded, 
that  he  would  not  assert  an  unjust  claim,  will  be  suffi- 
cient to  warrant  a  verdict  in  his  favour. 

I  think  the  judgment  ought  to  be  affirmed. 
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Baldwin,  J,  Upon  the  eflfect  of  the  covenant  be-  1851. 
tween  the  parties  in  regard  to  the  promissory  note  sued  x^m. 
upon  to  prevent  the  action  from  being  barred  by  the  , 

statute  of  limitations,  and  the  other  questions  arising    ex'or 
upon  the  pleadings,  I  concur  in  the  opinion  of  Judge  jjin^re's 
Moneure.  adm'x. 

Bnt  I  think  the  Circuit  court  erred  in  excluding  from 
the  consideration  of  the  jury  the  evidence  ottered  by 
the  defendant  in  the  action  to  prove  the  following  item 
in  his  account  of  set  ofts :  "  1819,  July  Ist.  Cash 
paid  Dr.  Burton,  27  dollars  50  cents.''  The  defendant's 
two  bills  of  exception  on  this  subject,  one  of  which 
refers  to  the  other,  may  be  properly  treated  together, 
and  as  presenting  substantially  the  question,  whether 
the  proposed  evidence  was  admissible  for  the  purpose 
of  proving  the  payment  of  so  much  money  by  the 
defendant's  testator,  for  the  plaintiff's  intestate  at  his 
instance  and  request.  The  defendant  produced  a  paper 
consisting  of  several  parts,  unattested  by  any  subscri- 
bing witness,  and  purporting  to  be,  1st.  An  account  of 
Dr.  Burton  against  Elmore,  the  plaintiff's  intestate,  for 
medical  services.  2dly.  The  order  of  Elmore  endorsed 
thereon  addressed  to  Bowles,  the  defendant's  testator, 
requesting  him  to  pay  the  amount  of  the  account  to 
Dr.  Burton.  3dly.  The  acceptance  of  Bowles  at  the 
foot  ot  the  order.  And  to  authenticate  the  paper  as 
genuine,  the  defendant  offered  the  parol  evidence  men- 
tioned in  the  bills  of  exception.  But  the  Court  exclu- 
ded from  the  jury  the  whole  evidence  written  and 
parol,  on  the  ground  it  seems  that  there  was  no  proof 
of  the  handwriting  of  Elmore's  signature  to  the  order, 
nor  of  his  admission  that  it  was  his  signature. 

In  this  decision  the  Court  overlooked,  I  think,  a  dis- 
tinction between  writings  attested  by  subscribing  wit- 
nesses and  those  not  so  attested.  Where  an  instrument 
is  attested  by  a  subscribing  witness,  the  law  requires 
him  to  be  called  to  prove  its  execution ;  the  parties 
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1851.     having  agreed  that  he  shall  be  their  witness  of  the 
Term,    ^^^^l  ^^d  ^he  presumption  being  that  he  has  a  better 
— ;~  knowledge  than  any  other  of  the  attending  cireumstan- 
ex'or     ces:  and  the  omission  to  call  him  cannot  be  supplied 
Elmore's  ^^  P^^of  of  any  acknowledgment  or  admission  of  the 
adm'x.    party  against  whom  the  instrument  is  adduced,  or  that 
the  signature  of  the  party  is  in  his  handwriting.    If, 
however,  the  production  of  the  subscribing  witness  has 
from  his  death  or  other  circumstances  become  imprac- 
ticable, the  next  best  evidence  is  proof  of  the  hand- 
writing of  his  attesting  signature,  which  covers  the 
entire  execution  of  the  instrument,  from  the  presump- 
tion that  he  would  not    have  put  his  name  there  in 
authentication  of  what  in  truth  did  not  occur. 

The  case  of  an  instrument  unattested  by  any  sub- 
scribing witness  stands  upon  a  quite  different  footing. 
There  the  parties  have  not  made  any  one  the  special 
depository  ot  the  fact  of  execution.  The  fact  may  be 
proved  by  any  witnesses.  And  the  evidence  may  be 
direct  and  positive  or  indirect  and  circumstantial.  It 
may  relate  to  what  occurred  at  the  time  of  the  trans- 
action, or  to  subsequent  acknowledgments  or  admis- 
missions  of  the  party,  either  by  word  or  circumstances 
of  recognition  or  acquiescence.  Or  it  may  be  of  the 
handwriting  of  the  party;  but  that  rests  upon  no 
higher  ground  in  regard  to  competency  than  any  other 
evidence  of  the  fact  of  execution,  whether  direct  or 
circumstantial ;  if  it  did  then,  as  being  of  a  higher 
class,  it  would  exclude  all  evidence  not  only  of  subse- 
quent acknowledgments  or  admissions,  but  even  of 
what  occurred  at  the  time  of  the  transaction.  And 
besides  to  require  proof  of  the  handwriting  of  the  party, 
presupposes  that  the  signature  of  his  name  was  written 
with  his  own  hand,  whereas,  in  simple  contracts,  at 
least,  if  written  by  some  other  person  at  his  request  or 
by  his  authority,  in  would  have  been  equally  effectual. 
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In  the  present  case  it  cannot,  I  think,  be  doubted  1851. 

that  it  would  have  been  competent  for  a  witness  to  xem. 
prove  that  he  presented  the  account  upon  which  the  • 


order  is  endorsed  to  Elmore,  and  at  his  request,  or  by  ex'or 
his  permission,  wrote  the  order,  which  was  signed  by  ™  ^'  , 
Elmore  with  his  own  hand,  or  by  some  other  person  at  adm'x. 
his  request;  and  that  such  proof  of  the  execution  of 
the  order  would  be  direct,  positive  and  complete,  with- 
out any  evidence  whatever  of  the  handwriting  of 
Elmore.  Here  the  evidence  of  these  facts  was  not 
direct  and  positive,  but  indirect  and  circumstantial; 
and  no  one  supposes  that  the  law  makes  any  distinction 
in  point  of  competency  between  these  two  kinds  of 
evidence,  or  that  the  sufficiencv  of  either  is  not  matter 
for  the  consideration  of  the  jury.  And  it  is  obvious 
that  the  evidence  of  a  witness  which  would  otherwise 
be  positive,  may  be  rendered  circumstantial  by  his  want 
of  recollection  of  parts  of  the  transaction,  though  he 
still  remembers  circumstances  from  which  the  inference 
is  safe  and  satisfactory. 

The  circumstances  appearing  from  the  bills  of  excep- 
tion are  these :  1.  The  authentication  of  Dr.  Burton's 
account  upon  which  the  order  is  endorsed.  His  bro- 
ther was  examined  as  a  witness,  and  deposed  that  the 
account  was  copied  by  him  from  Dr.  Burton's  books  by 
his  direction.  2.  The  authentication  of  the  body  of 
the  order  from  its  being  in  the  handwriting  of  the  same 
witness.  3.  That  the  witness  would  not  have  written 
the  order  without  the  request  of  Elmore,  (which  we 
are  warranted  in  assuming  from  his  being  prevented  by 
the  Court  from  speaking  to  that  point.)  See  1  Stark. 
Ev.  pt.  2,  p.  332-3,  n.  and  the  cases  there  cited.  4.  That 
the  account  with  the  order  endorsed,  was  in  the  pos- 
ession  of  but  not  retained  by  Elmore,  but  came  to  the 
possession  of  Burton  or  his  agent,  and  was  presented  to 
Bowles  for  his  acceptance,  and  was  accepted  by  him  at 
the  foot  of  the  order.     5.  That  the  order  was  after- 


Digitized  by  VjOOQIC 


398  COURT   OF  APPEALS   OF   VIRGINIA. 

1851.     wards  paid  by  Bowles.     The  two  last  circumstances 

Te?m     ^^^  inferences  from,  but  warranted  by  the  evidence,  ag 

will  be  seen  by  inspectincj  it.     The  evidence  moreover 

Bowles'  «/         r  © 

ex'or     warrants  the  inference,  that  the  medical  services  charged 

„j  ^-   J   in  the  account,  were  rendered  by  Burton,  and  that  the 
adm'x.  account  itself  was  presented  to  Elmore  for  payment  bj 
the  agent  of  Burton. 

I  cannot  doubt  that  if  the  evidence  offered  had  been 
submitted  to  instead  of  being  excluded  from  the  jury, 
they  might  very  properly  have  deemed  it  sufficient  to 
sustain  the  set  off  claimed  by  the  defendant.  But  whe- 
ther they  would  or  not,  it  seems  to  me  that  it  was  pro- 
per for  their  consideration,  and  I  can  perceive  no  prin- 
ciple, nor  am  I  aware  of  any  authority,  upon  which  it 
ought  to  have  been  rejected.  Evidence  of  the  hand- 
writing of  the  party  is  doubtless  proper  in  such  cases, 
(though  in  itself  circumstantial,)  and  is  perhaps  most 
usual,  because  most  convenient ;  and  the  failure  to  pro- 
duce it  when  obtainable,  may  in  a  doubtful  case  be  pro- 
per for  the  consideration  of  the  jury,  though  entitled  to 
but  little  weight,  for  it  is  equally  in  the  power  of  either 
party,  and  is  in  its  nature  of  equal  force  when  used  ne- 
gatively as  when  used  affirmatively.  But  after  the 
lapse,  as  in  this  case,  of  twenty-six  years,  the  fair  pre- 
sumption is  that  such  evidence  has  perished,  if  it  ever 
existed ;  and  if  so,  then  the  exclusion  of  other  evidence 
whether  direct  or  circumstantial,  to  prove  the  execution 
of  the  instrument,  has  to  my  mind  no  colour  of  reason. 

Daniel,  •/.  concurred  in  the  opinion  of  MomurCj  J. 
except  as  to  the  proof  of  the  set  off  of  27  dollars  50 
cents. 

Allen,  J.  concurred  with  Moncure,  J. 

Judgment  affirmed. 
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Bicf|moit&« 


Clarke  r.  Hardgrove  ^c.  fi  I85i. 

April 
Term, 
(Absent  Cahelly  P.) 

May  11th. 

H  sells  land  to  C,  and  conveys  to  him  with  general  warranty ;  and 
C  assigns  to  H  the  bonds  of  S  in  payment  of  the  purchase  mo- 
ney.   The  title  to  a  part  of  the  land  is  afterwards  discovered  to 
be  clearly  defective.    Held  : 
Ist.  C  may  enjoin  H  from  collecting  so  much  of  the  bond  of 
8  as  will  compensate  him  for  the  land  to  which  the  title  is 
defective. 
2d.  C  is  entitled  to  compensation  according  to  the  relative  va- 
lue of  the  land  to  which  a  good  title  cannot  be  made. 
3d.  H  should  be  directed  to  perfect  the  title  by  a  day  specified 
by  the  Court :  And  if  he  fail  to  do  so,  a  conmiissioner  should 
be  directed  to  ascertain  the  relative  value  of  the  part  of  the 
tract  to  which  the  title  is  defective. 

This  was  a  suit  iu  equity  in  the  Circuit  court  of  Din- 
widdie  by  Thomas  E.  Clarke  against  Thomas  Hard- 
grove  and  others.  In  his  bill  he  charged  that  he  in 
September  1839,  bought  of  Thomas  Hardgrove  of  the 
city  of  Richmond  a  tract  of  land  containing  eleven 
hundred  and  seventy-six  acres,  lying  in  the  county  of 
Dinwiddie,  at  the  price  of  11,000  dollars:  and  that 
Hardgrove  had  conveyed  the  land  to  him  by  a  deed 
with  general  warranty.  That  in  the  same  year  the 
plaintiff  had  sold  a  tract  of  land  in  Nottoway  to  Sa- 
muel Scott  for  10,000  dollars,  for  which  he  had  re- 
ceived Scott's  three  bonds  of  3333  dollars  33  cents, 
with  good  security;  which  bonds  he  assigned  to  Hard- 
grove in  part  payment  of  the  land  bought  of  him;  and 
that  the  last  of  these  bond  remained  unpaid.  That 
when  he  purchased  and  received  the  deed  for  the  land. 
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1851.     he  had  not  the  sh'ghtest  suspicion  that  there  was  any 

Term,    defect  in  the  title  to  any  part  of  it.     That  he  Ixbs  been 

—  informed,  and  had  no  doubt  of  the  fact,  that  neither 

V.       Hardgrove  or  his  vendor  ever  had  any  title  to  a  part  of 

CT^i^^c  *^^  ^^^^  containing  about  fifty-one  acres.     That  this 

fifty-one  acres  was  owned  by  P.  Goodwin,  who  died 

about  twenty  years  since,  and  who  devised  it  to  his 

two  daughters,  one  of  whom  was  married  to  Thomas 

Whitworth,  and  the  other  had  married  Daniel  E.  Allen, 

and  died  leaving  an  infant  daughter.     And  that  the 

legal  title  to  this  land  was  then  in  this  infant  and  Mrs. 

Whitworth.     That  Hardgrove  was  probably  in  at  least 

doubtful  circumstances. 

The  plaintiff  stated  further,  that  this  fifty  one  acres 
of  land  were  situated  in  the  middle  of  his  tract,  and  in 
front  of  his  dwelling  house,  about  one  hundred  and 
fifty  yards  from  the  door:  And  he  stated  other  circum- 
stances which  enhanced  its  value,  so  that  the  whole  of 
the  bond  of  Scott  which  remained  unpaid  would  be 
not  more  than  sufficient  to  compensate  the  plaintiff  for 
the  loss  of  the  land.  And  having  made  Hardgrove, 
Allen  and  his  infant  daughter,  Whitworth  and  his  wife, 
and  Scott  and  his  sureties,  and  others,  parties  defen- 
dants, he  asked  that  the  payment  to  Hardgrove  of  this 
last  bond  of  Scott  might  be  enjoined.  That  a  com- 
missioner might  be  directed  to  enquire  and  report  as  to 
the  alleged  defects  of  the  title  to  said  land ;  and  if  they 
existed  the  Court  would  require  the  title  to  be  made 
good  if  possible;  and  if  that  was  impossible,  that  fnll 
relief  might  be  aflbrded  him  by  decreeing  payment  to 
him  of  the  amount  of  Scott's  last  bond,  and  such  other 
sum  as  should  be  sufficient  to  compensate  him  for  the 
loss  of  the  land.     And  he  asked  for  general  relief 

The  injunction  was  granted  according  to  the  prayer 
of  the  bill :  and  the  cause  was  so  proceeded  in  that  the 
bill  was  taken  for  confessed  as  to  all  the  before  men- 
tioned parties;  and  one  of  the  commissioners  of  the 
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Court  was  directed  to  examine  and  report  as  to  the  title    1861. 
to  the  fifty-one  acres  of  land,  and  also  as  to  the  value    xerm. 

of  the  land  the  title  to  which  he  should  consider  de-  — 

fective ;  embracing  in  such  valuation  and  report  the  in-       v. 
conveniences,   loss   of  buildings  and  damages  which    ^^^ 
might  be  sustained  by  the  plaintiff  if  "he  should  be  de- 
prived of  the  said  land. 

The  commissioner  reported  that  the  title  to  the  fifty- 
one  acres  was  clearly  defective ;  and  he  gave  the  loca- 
tion of  it  very  much  as  it  is  described  in  the  bill.  For 
the  injury  which  the  plaintiff  would  sustain  by  the 
loss  of  this  land  he  referred  to  the  testimony  of  seve- 
ral witnesses  whose  examinations  were  returned  with 
the  report.  These  witnesses  agreed  in  estimating  the 
plaintiff's  damages  by  the  loss  of  the  fifty-one  acres  of 
land  at  2500  dollars. 

After  the  commissioner  had  returned  his  report  the 
defendant  Hardgrove  filed  his  answer.  He  objected 
that  the  case  stated  in  the  bill  was  not  proper  for  the 
jurisdiction  of  a  Court  of  equity;  and  asked  that  he 
might  have  the  benefit  of  this  objection  as  if  it  had 
been  formally  pleaded.  He  said  that  he  had  purchased 
the  land  sold  by  him  to  the  plaintiff,  through  the  agency 
of  his  brother-in-law  R.  C.  Pollard ;  and  knew  nothing 
himself  of  either  the  land  or  the  title  to  it;  but  relied 
upon  said  Pollard  who  lived  near  to  the  land,  and  who 
informed  him  that  the  title  was  good.  That  changing 
his  purpose  to  remove  to  the  country,  he  sold  the  land 
again  through  the  agency  of  Pollard.  That  never 
whilst  he  held  the  land,  and  indeed  not  until  very 
lately,  had  he  known  or  heard  of  any  defect  in  the  ti- 
tle to  the  fifty-one  acres  of  land  mentioned  in  the  bill; 
but  if  there  was  any  defect  in  the  title  he  was  willing 
to  do  what  might  be  deemed  by  the  Court  right  in  the 
matter :  He  was  ready  and  willing  to  buy  the  land  if  it 
could  be  brought,  and  convey  it  to  the  complainant; 

Vol.  VII— 26      . 
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1851.     and  if  it  was  so  situated  that  it  could  not  be  sold,  he 
r^^     was  willing  to  pay  a  full  equivalent  to  the  complainant 


Clarke 

V. 


•for  it;  but  he  objected  strongly  that  the  claim  of  the 
complainant  as  to  the  amount  of  the  damages  sustained 

^^^^:    by  him,  was  exorbitant  and  most  unreasonable, 
grove  &c.    "^ 

It  appeared  from  the  testimony  of  Thomas  Whit- 
worth,  one  of  the  defendants,  that  the  fifty-one  acres 
of  land  mentioned  in  the  bill,  had  been  devised  by  P. 
Goodwin  to  his  two  daughters,  of  whom  Mrs.  Whit- 
worth  was  one ;  and  had  been  sold  by  the  defendant 
Allen  to  Edward  O.  Branch  the  vendor  of  Hardgrove, 
for  600  dollars.  That  the  sale  was  sanctioned  by 
Whitworth  who  had  joined  in  a  deed  with  Allen  con- 
veying their  interest  in  the  land.  That  since  this  con- 
troversy commenced  he  had  executed  and  delivered  to 
Mr.  Hardgrove's  counsel  a  legal  title  to  one  moiety  of 
the  fifty-one  acres ;  and  that  the  legal  title  to  the  other 
moiety  was  in  the  infant  daughter  of  Allen. 

The  plaintiff  in  1844  filed  an  amended  bill  claiming 
compensation  for  an  injury  which  he  alleged  was  done 

•  to  his  land  by  the  Upper  Appomattox  company  under 

a  contract  between  that  company  and  Hardgrove,  en- 
tered into  whilst  Hardgrove  was  the  owner  of  the  land. 
But  it  is  unnecessary  to  state  the  questions  arising  on 
that  amended  bill.  The  cause  came  on  to  be  finally 
heard  in  September  1845,  when  the  Court  dismissed 
the  bill  and  amended  bill  with  costs:  Whereupon 
Clarke  applied  to  one  of  the  Judges  of  this  Court  for 
an  appeal,  which  was  allowed. 

Spooner,  for  the  appellant. 

The  defect  of  title  in  this  case  was  no  ordinary 
one.  It  was  not  a  mere  cloud  at  a  distance,  which 
would  in  all  probability  vanish  into  thin  air ;  it  was  not 
only  palpable,  but  alarming  to  the  appellant.  When 
this  suit  was  brought,  the  legal  title  to  the  fifty-one 
acres,  by  far  the  most  valuable  and  important  part 
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of  the  tract,  was  in  Mrs.  Whitworth,  wife  of  Thomas  1851. 

Whitworth,  and  the  infant  daughter  of  D.  E.  Allen,  ^em! 
Could  such  a  defect  of  title  be  of  but  little  importance 


Clarke 
to  the  appellant  ?     It  was  not  a  distant  one,  of  long       y. 

standing,  which  would  never  probably  be  noticed,  nor  ^f^^ 
any  claim  be  ever  set  up.  The  facts,  which  have  hap- 
pened since  the  suit  was  brought,  although  not  a  part 
of  the  record,  may  be  stated  by  way  of  argument. 
Mrs.  Whitworth,  whose  title  Allen  attempted  to  sell 
and  not  her  husband's,  has  since  died,  leaving  a  child 
or  children;  Whitworth  himself  has  become  insolvent 
and  taken  the  oath  of  an  insolvent  debtor ;  D.  E.  Allen 
has  died  utterly  insolvent,  and  was  so  some  time  before 
his  death ;  of  what  use  would  their  warranty  deeds  be 
in  such  a  case  ?  It  is  said  by  one  of  the  Judges  of  this 
Court,  in  Jackson  v.  Ligon^  3  Leigh,  161,  that  "  it  is 
the  settled  rule  of  this  Court,  not  to  compel  a  vendee 
to  pay  the  purchase  money  until  he  gets  a  title."  It  is 
submitted  to  the  Court,  that  the  situation  of  the  per- 
sons in  whom  was  the  legal  title  to  the  fifty-one  acres, 
was  such  that  the  appellant  might  well  consider  a  suit  • 

threatened.  But  if  not,  he  has  done  what  the  Court, 
in  Ralston  v.  Miller^  3  Rand.  44,  stated  as  necessary 
to  be  done  in  cases  like  this ;  proved  the  title  to  be  bad. 
Can  there  be  the  least  question,  that  if  .a  suit  had  been 
depending  against  Clarke  for  the  purchase  money  of 
the  land  in  question,  that  a  Court  of  equity  could  le- 
gally have  arrested  the  payment,  and  compelled  Hard- 
grove  to  make  good  in  some  way  the  title,  or  to  have 
secured  Clarke  against  future  loss  or  danger  ? 

The  question  whether  the  transfer  of  the  bonds  in 
this  case  was  equivalent  to  cash  as  a  payment  in  all 
respects,  may  require  some  notice. 

The  counsel  contends,  that  while  the  bonds  trans- 
ferred were  uncollected,  they  should  be  considered  in 
equity  in  no  other  light  than  if  the  bonds  were  due 
by  the  vendee  himself,  or  than  orders  given  by  Clarke 
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1851.     on  the  obligors  of  the  bonds  and  accepted  by  thera. 

T^.    ^^  ^^^^  cases  the  vendor  would  have  a  clear  legal  right 

to  go  back  to  the  vendee  for  payment,  if  the  obligors 

V.       or  persons  accepting  orders  should  fail  to  pay.     It  is  no 

IHard-    ^here  intimated  in  this  cause,  that  if  the  obligors  in 
grove  &c.  '  ® 

the  bonds  assigned  and  transferred  to  Hardgrove,  had 

all  proved  insolvent,  that  Hardgrove  was  deprived  of 
his  legal  right  to  go  back  and  to  look  to  Clarke  to  pay 
the  amounts.  They  were  not  transferred  and  assigned 
to  Hardgrove,  and  received  by  him  as  cash,  with  an 
agreement  that  he  should  have  no  recourse  against 
Clarke.  The  transfer  then  was  but  the  transfer  of  evi- 
dences of  debt,  to  become  a  payment  if  collected;  if 
not,  he  had  recourse  back  on  Clarke.  The  transfer 
was  a  payment  in  common  parlance,  and  was  so  used 
in  the  bill,  but  not  equivalent  to  an  actual  payment  in 
cash,  or  a  receipt  of  the  bonds,  without  recourse  to 
Clarke.  The  assignment  and  receipt  of  the  bonds  was 
not  a  Novation.  "The  old  debt  was  not  extinguished 
by  the  transfer."  *'  It  was  notf  a  new  engagement  with 
,  Hardgrove  in  consideration  of  being  liberated  from  the 

former."  ''  It  was  not  the  accepting  of  the  obligors  in 
the  bonds  as  the  sole  debtors,  and  thereby  discharging 
Clarke."  The  obligors  in  the  bonds  were  not  expro- 
missors. They  made  no  engagement  with  Hardgrove 
to  stand  in  the  shoes  of  Clarke,  and  in  fact  no  engage- 
ment at  all.  Pothier,  vol.  2,  p.  58,  59, 60,  edi.  of  1802, 
chap.  2  of  part  3,  art.  1. 

Neither  was  there  a  delegation  of  the  debt  in  ques- 
tion.    Pothier,  vol.  2,  p.  71,  chap.  2,  art.  6. 

Bouvier's  Law  Dictionary,  vol.  1,  p.  71,  chap.  436, 
vol.  2, 231,  and  references.  Bullitt  v.  Songster ^  3  Munf. 
54.  In  this  case  the  Court  decreed,  that  a  bond  doe 
by  other  persons  than  the  vendee,  and  assigned  by  him 
to  the  vendor,  should  be  delivered  back  by  him  to  the 
vendee. 
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May  and  Wallace^  for  the  appellee.  1861. 

We  hold  that  the  plaintiff  never  having  been  evict-    Term. 

ed,  has  no  riffht  of  action.     There  has  been  no  breach  — : 

Clarke 
of  the  covenant  of  warranty.     "  The  covenant  of  war-       v. 

ranty  and  the  covenant  for  quiet  enjoyment  are  pros- ^^'^ 
pective,  and  an  eviction  is  necessary  to  constitute  a 
breach  of  them."  Kent's  Com.  part  6,  lecture  66,  p. 
459.  This  is  the  general  doctrine  admitted  by  all  the 
writers  and  approved  by  all  the  Courts  to  whose  deci- 
sions we  have  had  access;  in  England,  in  New  York, 
Greenby  v.  Wilcocks,  2  John.  R.  1 ;  in  Connecticut, 
Booth  V.  Stark,  1  Conn.  R.  244;  Mitchell  v.  Warner, 
5  Conn.  R.  497;  and  in  Massachusetts,  Marsion  v. 
Hobbs,  2  Mass.  R.  439 ;  Bickford  v.  Page,  2  Mass.  R. 
456 ;  Gore  v.  Brazier,  8  Mass.  R.  523. 

Chancellor  Kent  (Kent's  Com.  p.  464)  says,  "  If  the 
grantor  had  notice  to  remove  the  incumbrance  and  re- 
fiised,  equity  would  undoubtedly  compel  him  to  raise 
it,  and  decree  a  general  performance  of  a  covenant  of 
indemnity."  In  this  case,  so  far  from  waiting  to  give 
notice  to  Hardgrove,  and  giving  him  an  opportunity  to 
remove  the  difficulty,  Clarke  goes  into  a  Court  of  equi- 
ty without  ever  even  informing  Hardgrove  that  there 
was  a  defect  in  the  title.  Had  he  done  so,  Hardgrove 
would  have  willingly  procured  the  title  to  be  made 
good,  and  if  re.quired,  had  given  a  bond  of  indemnity 
till  it  could  be  done.  The  truth  is,  that  he  did  get  the 
title  perfected  years  ago ;  though  as  to  the  half  of  the 
51  acres  which  Allen's  daughter  would  be  entitled  to  at 
Allen's  death,  there  is  no  evidence  in  this  record  that 
her  right  was  quieted,  because  it  was  not  done  till  after 
the  decree  dismissing  the  bill  was  rendered ;  but  as  to 
the  part  to  which  Whitworth  and  wife  were  entitled, 
the  claini  was  quieted  in  1844. 

We  submit  that  the  cases  referred  to  by  the  counsel 
for  the  appellant,  are  not  in  conflict  with  these  well  un- 
derstood principles.     First,  the  case  of  Bullitt  v.  Song- 
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1851.     stevy  3  Munf.  64  differs  entirely  from  this.     In  that  case, 
'^rm     there  was  a  special  agreement;  and  the  case  was  de- 


cided upon  that   special   contract ;    not  upon  a  mere 
Clarke  /      .    .  ,        ^  ,  -  u     tt     a 

Y.       warranty  or  title,  such  as  was  given  by  Hardgrove  to 

Hard-    Clarke, 
grove  &c. 

Second,  the  case  of  Ralston  v.   Miller,  3  Eand,  44, 

is  equally  inapplicable.  The  principle  decided  in  that 
case  was,  that  Courts  of  equity  will  not  interfere  be- 
tween vendor  and  vendee  to  prevent  the  collection  by 
the  vendor  of  the  purchase  money,  unless  &c.  The  de- 
cision was  against  an  injunction  in  that  case.  It  is  true 
there  is  an  obiter  dictum  in  the  opinion  of  the  Court,  to 
the  effect  that  this  Court  has  gone  far  beyond  any 
thing  which  has  been  sanctioned  by  the  Courts  of  Eng- 
land or  elsewhere,  in  enjoining  the  payment  of  the  pur- 
chase money  after  the  purchaser  has  taken  possession 
under  a  conveyance,  especially  with  general  warranty; 
and  that  it  would  interfere  in  a  case  where  the  pur- 
chaser could  shew  that  the  title  was  clearly  defective. 
But  is  there  any  intimation  that  the  Court  would  inter- 
fere to  prevent  the  collection  of  a  security  against  a 
stranger,  received  as  payment  by  the  vendor,  as  in  this 
case  ?  The  Court  meant  to  say,  that  it  would  interfere 
where  the  vendor  was  enforcing  the  payment  of  the 
purchase  money  from  the  vendee  when  there  was  a  de- 
fective title.  In  this  case  the  principle  contended  for 
would  justify  the  Court  in  forcing  the  vendor  to  re- 
fund what  he  had  already  received. 

But  would  the  Court  interfere  even  in  that  case  un- 
less the  vendee  or  grantee  had  given  reasonable  notice 
to  the  vendor  of  the  defect  in  the  title,  required  him  to 
remove  it,  and  been  refused  either  to  remove  it  or  to 
give  satisfactory  indemnity. 

In  every  aspect  in  which  we  can  view  the  case,  we 
think  the  law  is  in  favour  of  sustaining  the  decree  of 
the  Court  below. 
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Allen,  J.  delivered  the  opinion  of  the  Court.  1861. 

The  Court  is  of  opinion,  that  as  the  appellant  has    Term, 
clearly  shewn  that  at  the  institution  of  his  suit  the  title  — 

to  a  portion  of  the  land  conveyed  to  him  was  defective,  v. 
he  had  a  right,  notwithstanding  a  deed  with  general  ^.,5^^^*^^^, 
warranty  had  been  made,  to  enjoin  the  collection  ot  the 
purchase  money ;  Roger  v.  Kane^  5  Leigh  606,  and 
cases  there  cited ;  and  that  such  right  is  not  impaired 
though  the  vendor  is  seeking  to  collect  the  purchase 
money,  not  directly  from  the  purchaser,  but  from  a  third 
person  on  a  collateral  security  assigned  to  him  by  the 
purchaser :  It  not  being  incumbent  upon  the  purchaser, 
in  case  of  such  clear  defect  of  title,  to  risk  the  hazard 
of  the  vendor's  solvency. 

The  Court  is  therefore  of  opinion,  that  said  Court 
erred  in  dismissing  the  bill  and  amended  bill  of  the 
plaintiff. 

Decree  reversed  with  costs,  injunction  reinstated,  and 
cause  remanded  with  instructions  to  enter  a  decree 
that  unless  the  appellee  shall  within  a  reasonable  time 
to  be  prescribed  by  the  Court,  perfect  the  title  to  so 
much  of  the  laud  conveyed  as  is  shewn  to  be  defective, 
that  an  account  be  directed  to  ascertain  the  relative 
value  of  the  part,  or  the  interest  therein,  to  which  the 
appellee  cannot  make  a  good  title,  and  for  fiirther  pro- 
ceedings in  order  to  a  final  decree. 
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Bicf|ni:ait&« 


1851.  Tabb's  adrnW  v.  Archer's  adm'r  ^  als. 

April 


Tenn. 


(Absent  Cabell,  P.) 

May  11th. 

J  T  died  intestate,  leaving  a  large  number  of  slaves  ;  and  leaving  a 
a  widow  F  T,  and  eight  children.    Of  the  children  a  daughter  F 
was  married  to  A,  and  there  was  a  marriage  settlement  securing 
her  property  to  her  and  her  children.  Another  daughter  H,  died 
an  infant  and  unmarried.    Subsequently  it  was  agreed  between 
F  T  and  the  children,  that  she  should  surrender  to  them  at  once 
her  dower  slaves  upon  terms  agreed  on  by  them  ;  and  a  suit  was 
brought  in  equity  to  have  the  slaves  divided  among  the  partiee. 
The  Court  appointed  conunissioners  with  directions,  first  to  allot 
to  the  widow  F  T  one  sixty-fourth  of  the  slaves  as  her  own  as 
distributee  of  her  daughter  H ;  and  to  divide  the  remainder 
among  the  children.    The  division  was  made ;  and  the  share  of 
the  widow  was  valued  at  $1580 ;  the  share  of  each  child  at 
$14039.      The  share  of  F  was  valued  at  $211  more  than  the 
average ;  and  her  husband  was  directed  to  pay  this  to  the  other 
children.    In  consideration  of  the  surrender  of  these  slaves  to  F 
and  her  husband,  the  husband  agreed  to  convey  and  did  convey 
to  F  T,  a  portion  of  these  slaves  valued  at  $2200 ;  and  he  received 
the  remainder,  and  sold  some  and  retained  others  until  the  death 
of  F  T,  ten  years  after  the  division.    The  children  of  F  then 
claimed  the  slaves  conveyed  by  her  husband  to  F  T,  and  their 
increase.     Heij)  : 
1.   The  husband  of  F  having  been  entitled  absolutely  on  ac- 
count of  his  wife  to  her  share  of  her  sister  T*s  interest  in 
the  slaves  amounting  to  $1580,  and  he  being  required  to 
pay  $211  for  owelty  of  partition,  =  $1791 ;  and  he  having 
by  agreement  with  F  T,  conveyed  the  slaves  to  her,  in  con- 
sideration of  her  sun*ender  of  the  remainder,  the  slaves  so 
conveyed  by  him,  to  the  extent  of  his  interest  in  the  dower 
slaves,  must  be  taken  to  have  been  his  own,  and  to  have 
passed  by  his  conveyance  to  F  T ;  and  her  title  was  not 
affected  by  the  fact  that  the  husband  had  afterwards,  in  dis- 
regard of  the  terms  of  the  marriage  articles  sold  some  of  the 
slaves  surrendered  to  him. 


Digitized  by  VjOOQIC 


COURT   OF   APPEALS   OF    VIRGINIA.  409 


2.  The  arrangement  by  which  the  beneficiaries  in  the  marriage  1851. 

agreement  acquired  immediate  possession  of  the  slaves,  was  April 

80  clearly  beneficial,  that  the  difference  between  the  interest  ^""' 

of  the  husband  of  F  in  the  dower  slaves,  being  $1791,  and  Tabb's 

the  value  of  the  slaves  conveyed  by  him  to  F  T,  was  a  pro-  adm*r 

per  and  reasonable  charge  upon  the  trust  estate.  .    ^    , 

adm'r 
In  February  1829,  John  Y.  Archer  filed  his  bill  in  '^''^'• 
the  late  Superior  court  of  chancery  for  the  Richmond 
district,  in  which  he  stated  that  he  and  his  four  bro- 
thers and  sisters,  three  of  whom  were  infants,  were  the 
children  of  John  R.  Archer  and  Frances  Cook  his  wife, 
formerly  Frances  Cook  Tabb,  who  had  before  their 
marriage,  entered  into  a  marriage  contract,  by  which 
the  property  of  the  wife  had  been  secured  to  her  chil- 
dren. That  some  time  during  the  previous  year  Fran- 
ces Tabb,  the  grandmother  of  the  plaintiff,  had  died 
possessed  of  certain  slaves  on  account  of  her  dower  in- 
terest in  the  estate  of  her  husband  John  Tabb ;  and 
that  William  J.  Barksdale  as  her  administrator,  was 
about  to  sell  them  as  her  property.  And  making 
Barksdale  as  the  administrator  of  Frances  Tabb,  a  de- 
fendant, he  asked  for  an  injunction  to  the  sale;  and 
that  the  Court  would  decree  to  the  plaintiff  and  those 
equally  interested  their  portion  of  said  slaves ;  and  for 
general  relief. 

The  injunction  was  refused  by  the  Chancellor,  but 
was  granted  by  the  Court  of  appeals. 

In  July  1829,  Barksdale  answered  the  bill.  He  admit- 
ted the  marriage  settlemenjb  between  John  R.  Archer  and 
his  wife;  the  death  of  Mrs.  Frances  Tabb  in  April  1828, 
and  his  qualification  as  administrator  upon  her  estate. 
He  said  that  a  large  number  of  slaves  had  been  allot- 
to  Mrs.  Tabb  as  her  dower  in  the  slaves  of  her  hus- 
band John  Tabb  deceased ;  but  at  the  earnest  solicita- 
tion of  John  R.  Archer  the  father  of  the  plaintift',  as 
respondent  understood,  Frances  Tabb  on  the  25th  of 
December  1818,  agreed  to  take  for  her  dower  right  in 
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1851.     that  portion  of  the  slaves  which  would  belong  to  Mrs. 

Te^.    Archer  at  the  death  of  Frances  Tabb,  the  sum  of  2000 

^  , , ,     dollars  to  be  paid  in  slaves :  and  in  consideration  of 

Tabb  s 

adm'r    her  reliquishing  the  same  to  the  said  John  R.  Archer 

Archer's  *^^  executed  to  Frances  Tabb  a  bill  of  sale  for  the  fol- 
adm'r  lowing  slaves,  viz :  Philip,  Maria,  Nelly,  Lucy  and  Wil- 
liam; as  would  appear  by  his  bill  of  sale  exhibited 
with  the  defendant's  answer;  and  that  the  woman  Ma- 
ria had  since  had  four  children.  He  admitted  the  five 
first  named  slaves  were  a  part  of  the  slaves  held  by 
Frances  Tabb  as  her  dower  slaves,  assigned  to  her  oat 
of  the  estate  of  her  husband  John  Tabb;  but  he  in- 
sisted that  an  absolute  estate  in  these  slaves  was  not 
worth  more  than  the  life  estate  in  the  slaves  surren- 
dered by  Frances  Tabb  to  John  R.  Archer. 

The  defendant  further  insisted  on  an  absolute  right 
to  these  slaves  under  the  bill  of  sale  of  John  R.  Archer; 
but  if  Archer  had  no  right  by  reason  of  the  marriage 
contract  between  himself  and  his  wife,  to  sell  them 
absolutely,  then  he  insisted  the  sale  was  good  for  his 
life.  But  if  John  R.  Archer  had  no  right  to  make  the 
purchase  and  sale,  then  that  he  should  be  a  party  in  this 
suit,  and  should  be  decreed  to  pay  this  defendant  as  ad- 
ministrator of  Mrs.  Frances  Tabb,  a  reasonable  hire 
for  all  the  dower  slaves  of  Frances  Tabb  from  the  time 
he  received  them  until  her  death. 

The  defendant  further  insisted  that  the  slave  Syeor 
Syphax  was  not  one  of  the  dower  slaves  of  Mrs.  Fran- 
ces Tabb;  but  had  been  purchased  by  her  at  a  sale  of 
negroes  belonging  to  the  estate  of  her  son  John  Y. 
Tabb  deceased,  made  15th  February  1819,  at  the  price 
of  800  dollars. 

At  the  June  term  1830,  the  Court  directed  John  R. 
Archer  to  be  made  a  defendant  in  the  case ;  and  by 
leave  of  the  Court  his  name  was  inserted  in  the  bill  as 
a  defendant;  and  in  January  1832,  he  and  his  wife  filed 
an  answer.     They  objected  to  the  jurisdiction  of  the 
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Court,  and  insisted  that  if  their  codefendaut  Barksdale  1861. 
hadauy  claim  against  them,  or  either  of  them,  he  should  xenn. 
have  asserted  it  by  original  or  cross  bill,  or  by  an  action  — 

at  law.  But  if  they  were  wrong  in  their  objection,  then  adm'r 
for  answer  to  the  bill  they  say  that  the  several  matters  ^j^hgr's 

of  fact  contained  therein  they  believe  are  correctly  sta-    adm'r 

.  .        "  &  als 

ted ;  and  they  submit  all  questions  of  law  arising  there- 
upon to  the  consideration. of  the  Court. 

They  say  that  as  to  John  R.  Archer's  liability  to 
Barksdale  as  administrator  of  Frances  Tabb,  raised  in 
his  answer,  they  admit  the  agreement  therein  men- 
tioned between  Mrs.  Tabb  and  Archer;  and  that  he, 
under  a  belief  that  he  might  lawfully  do  so,  executed 
the  bill  of  sale  exhibited  with  the  answer.  That  the 
slaves  therein  contained  w^ere  a  part  of  the  slaves  as- 
signed to  Mrs.  Tabb  for  her  dower  in  the  slaves  of  John 
Tabb  deceased.  That  the  price  agreed  to  be  paid  to 
Mrs.  Tabb  for  the  relinquishment  of  her  life  estate  was 
2000  dollars;  but  in  fact,  the  slaves  conveyed  to  her 
were  valued  at  2200  dollars. 

They  say  that  the  slave  Sye  or  Syphax  was  one  of 
the  dower  slaves  allotted  to  them ;  and  to  whom  inde- 
pendent of  the  agreement  with  Mrs.  Tabb,  they  would 
have  been  entitled  at  her  death.  That  he  was  sold 
by  John  R.  Archer  at  the  time  and  place  of  the  sale 
made  by  the  trustees  of  John  Y.  Tabb ;  but  he  was 
sold  solely  for  the  benefit  of  the  defendant  Archer,  and 
was  purchased  for  Mrs.  Tabb,  to  whom  he  was  sent; 
but  that  no  part  of  the  purchase  money  amounting  to 
800  dollars,  was  ever  paid. 

The  defendant  Archer  further  stated,  that  among  the 
slaves  allotted  to  himself  and  wife,  was  one  called  Mil- 
ler Lee,  valued  at  900  dollars.  That  this  slave  was 
sold  on  account  of  the  defendant  Archer,  at  a  sale  made 
on  the  18th  and  19th  December  1818,  of  a  number  of 
the  dower  slaves,  for  700  dollars,  and  the  proceeds  paid 
to  William  B.  Giles,  at  the  instance  and  for  the  benefit 
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1851.     of  Mr8.  Frances  Tabb;    who  also  received  from  the 

Tenn.  ^S^^^^  ^^^  conducted  the  said  sale  the  further  sum  of 
695  dollars,  part  of  the  proceeds  of  other  slaves  allotted 

adm'r    to  the  defendants  Archer  and  wife,  and  sold  for  the  de- 
Archer's  f^^^^^^  Archer  at  the  sale  aforesaid.     That  there  were 

adm'r  two  other  dower  slaves  held  by  Mrs.  Tabb  which  un- 
der the  afi^reement  with  her,  should  have  been  delivered 
up  to  the  distributees  of  her  husband,  viz :  George, 
called  shoemaker  George,  and  Delphia;  the  latter  was 
sold  at  the  sale  mentioned  above  for  dollars,  and 

the  proceeds  paid  over  to  Mrs.  Tabb.  George  was  sub- 
sequently disposed  of  by  her.  He  was  worth  probably 
about  900  dollars :  And  no  account  had  ever  been  ren- 
dered to  said  distributees  of  the  value  of  either.  They 
therefore  insisted  that  they  had  never  received  the  full 
consideration  for  which  the  bill  of  sale  was  executed; 
and  that  a  large  portion  of  the  sum  of  2000  dollars 
which  the  defendant  Barksdale  supposed  he  was  enti- 
tled to  claim  of  the  defendant  Archer,  had  been  re- 
tained or  received  by  Mrs.  Tabb  in  her  lifetime. 

And  they  insisted  further,  that  Mrs.  Tabb  died  largely 
indebted  to  the  estate  of  her  daughter  Harriet  Tabb,  of 
whom  she  had  been  the  guardian ;  and  that  one  seventh 
part  of  the  sum  thus  due  belonged  to  the  defendants 
Archer  and  wife  as  distributees  of  said  Harriet. 

It  appears  that  John  Tabb  died  intestate  about  the 
year  1797,  leaving  a  very  large  number  of  slaves  to  be 
divided  among  his  widow  Frances  Tabb  and  his  eight 
children,  one  of  whom  was  Frances  Cook  and  another 
was  Harriet  Tabb.  In  1801  Frances  Cook  Tabb  was 
married  to  Dr.  John  K.  Archer;  and  previous  to  the 
marriage  they  executed  a  marriage  agreement  by  which 
Dr.  Archer  agreed  that  all  the  estate,  real  and  personal, 
of  the  said  Frances  Cook,  should  be  secured  and  settled 
upon  her  and  her  heirs,  with  a  specific  exception;  and 
the  annual  profits  only  should  be  applied  to  the  support 
and  maintenance  of  themselves  and  their  issue.    This 
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marriage  agreement  was  sustained  and  enforced,  as  will  •  1861. 
be  seen  by  the  case  of  Tahh  v.  Archer^  reported  in  3  xerm. 
Hen.  &  Munf.  433.  ^^' 

Mrs.  Frances  Tabb  qualified  as  the  guardian  of  Har-  adm'r 
riett  Tabb,  and  her  guardianship  continued  until  1806,  .  ^-  , 
when  Harriet  Tabb  died  an  infant  and  unmarried;  and  adm'r 
Dr.  Bathurst  Randolph  became  the  administrator  of  her 
estate.  In  1818  Mrs.  Frances  Tabb,  Dr.  Archer  and 
his  wife  and  three  others  of  Mrs.  Tabb's  daughters  and 
their  husbands  filed  their  bill  in  the  County  court  of 
Amelia,  in  which  they  stated  the  fact  that  Mrs.  Tabb 
had  a  number  of  slaves  in  her  possession  as  dower 
slaves  of  her  husband's  estate,  to  which  the  children  of 
John  Tabb  would  be  entitled  at  her  death.  That  it 
would  be  for  the  interest  of  all  the  parties  that  these 
slaves  should  be  distributed  among  those  entitled  in  re- 
mainder. That  arrangements  had  been  made  between 
the  complainants  for  compounding  their  respective  in- 
terests in  said  slaves,  which  they  conceived  to  be  mu- 
tually beneficial.  And  having  made  the  administrator 
of  a  deceased  child,  and  the  other  living  daughter  de- 
fendants, they  asked  for  a  distribution  of  the  slaves 
among  the  parties  entitled,  upon  their  making  to  Fran- 
ces Tabb  such  satisfaction  for  her  dower  interest  therein 
as  she  should  be  willing  to  accept  in  full  discharge  of 
the  same. 

The  defendants  answered,  concurring  in  the  prayer 
of  the  bill;  and  the  Court  made  a  decree  appointing 
commissioners  who  were  directed  to  receive  the  slaves 
fi^om  Mrs.  Tabb,  and  of  these  slaves,  in  the  first  place 
to  allot  one  sixty-fourth  part  to  Frances  Tabb,  to  be 
held  by  her  in  absolute  property,  as  her  distributable 
share  of  her  daughter  Harriet's  proportion  of  said  slaves; 
and  that  they  should  then  proceed  to  divide  the  residue 
of  said  slaves  into  seven  equal  portions  or  allotments, 
having  reference  to  value,  and  should  deliver  one  por- 
tion to  each  of  the  husbands  of  the  female  plaintiffs. 
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1851.  *  and  to  the  daughter  and  the  representatives  ot  the  de- 
Tem.    ceased  sons,  to  be  held  by  the  said  parties  according  to 
their  respective  titles,  upon  the  exhibition  by  each  of 


Tabb's 

adm*r    the  said  parties  respectively,  of  a  release  or  acquittance 

Archer's  ^^  writing  to  the  said  party  by  the  said  Frances  Tabb, 
admV  and  attested  by  two  witnesses  at  the  least,  discharging 
the  said  party  from  all  the  right,  estate  and  interest  of 
her  the  said  Frances  Tabb,  to  dower  in  the  slaves  com- 
posing the  said  allotment ;  and  if  any  of  the  parties 
failed  to  produce  such  acquittance,  the  slaves  allotted 
to  such  party  should  be  delivered  to  Frances  Tabb. 
And  the  commissioners  were  directed  to  make  out  lists 
containing  the  names  and  descriptions  of  the  slaves 
composing  each  allotment;  which  lists  shouhl  be  sepa- 
rate, and  headed  with  the  name  of  the  respective  par- 
ties to  whom  the  allotment  ought  to  have  been  made  if 
the  conditions  of  the  decree  had  been  complied  with. 
And  the  commissioners  were  directed  to  return  the  said 
lists  with  all  other  their  proceedings  in  the  premises, 
in  order  to  a  final  decree. 

The  commissioners  appointed  to  make  the  division  of 
the  slaves  made  a  report,  which  contained  a  list  of  the 
slaves  allotted  to  Mrs.  Tabb,  and  to  each  of  the  five 
living  children.  The  slaves  allotted  to  the  representa- 
tives of  the  other  two  children  were  named,  but  they 
were  not  divided  between  them.  This  report  shewed 
that  the  slaves  allotted  to  Mrs.  Tabb  for  her  one  sixty- 
fourth  part,  as  distributee  of  her  daughter  Harriet,  were 
valued  at  1580  dollars.  The  shares  of  the  seven  chil- 
dren were  each  14,039  dollars ;  and  Dr.  Archer's  share 
was  valued  at  14,250  dollars;  being  211  dollars  more 
than  his  share,  which  he  was  directed  to  pay  to  the 
different  distributees.  And  it  also  appeared  that  the 
slaves  conveyed  by  Dr.  Archer  to  Mrs.  Tabb  were  va- 
lued at  2200  dollars.  The  report  shewed  a  release  by 
Mrs.  Tabb  to  each  of  the  five  living  children,  as  di- 
rected by  the  decree,  and  a  delivery  of  the  slaves  to 
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them.    And  it  was  in  consideration  of  this  relinquish-     1851. 

ment  by  Mrs.  Tabb  of  her  interest  in  Mrs.  Archer's    xem. 

portion  of  these  slaves,  that  Dr.  Archer  executed  the 

Tabb's 
bill  of  sale  referred  to  in  the  answer  of  Barksdale,  by    adm'r 

which,  in  consideration  of  2200  dollars,  as  therein  sta-  ^^  ^-   , 

ted,  he  conveyed  to  Mrs.  Tabb  the  five  slaves  mentioned    afim'r 

in  Barksdale's  answer. 

The  cause  came  on  to  be  heard  in  June  1832,  upon 
the  bill,  answers,  replications  and  exhibits,  when  the 
Court  then  held  that  the  plaintiff  and  the  other  children 
of  the  defendants  John  R.  Archer  and  Frances  Cook 
his  wife,  and  the  said  Frances  Cook,  were  entitled  to 
all  the  dower  slaves  of  Frances  Tabb  deceased,  and  the 
increase  of  the  females,  the  reversion  in  which,  after 
the  death  of  the  said  Frances  Tabb,  was  allotted  to 
the  defendants  John  R.  Archer  and  Frances  Cook  his 
wife,  under  the  order  of  the  County  court  of  Amelia, 
filed  as  an  exhibit  in  the  cause.  And  that  John  R.  Ar- 
cher had  no  legal  right  or  authority  to  sell  and  convey 
to  the  said  Frances  Tabb  the  slaves  Philip,  &c.,  which 
he  attempted  to  convey  to  her  by  his  bill  of  sale  of  the 
25th  of  December  1818.  And  it  was  therefore  decreed 
that  the  injunction  awarded  the  plaintiff  should  be  per- 
petuated; and  that  the  defendant  Barksdale  should  at 
the  end  of  the  year  deliver  to  a  trustee  appointed  for 
the  purpose,  the  slaves  conveyed  in  the  bill  of  sale 
aforesaid,  and  the  increase  of  the  females,  to  be  held 
by  him  upon  the  trusts  of  the  marriage  agreement  re- 
ferred to  in  the  bill.  And  Barksdale  was  directed  to 
render  an  account  of  the  hires  of  said  slaves  before  one 
of  the  commissioners  of  the  Court. 

And  the  Court  further  decreed,  that  the  same  com- 
missioner should  ascertain  and  report  whether  the  slave 
Sye  or  Syphax  was  or  was  not  one  of  the  dower  slaves 
of  Francis  Tabb,  the  reversion  in  whom,  after  her 
death,  was  allotted  to  the  defendants  John  R.  Archer, 
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1851.     and  his  wife,  under  the  aforesaid  order  of  the  County 

Term,    ^^^^t  of  Amelia.     And  if  the  said  slave  should  be  aa- 

certained  by  the  commissioner  to  be  one  of  the  said 

Tabb  8 

adm'r    dower  slaves,  then  that  he  should  state  an  account  of 

At  h  r's  ^^^  ^^^^  from  the  Slst  of  December  1828. 
adm'r  And  at  another  day  of  the  same  term,  the  Court  de- 
*  ^'  creed  that  Barksdale  should  render  an  account  of  Fran- 
ces Tabb's  guardianship  of  her  daughter  Harriet  Tabb 
deceased,  before  the  commissioner  who  might  execute 
the  previous  order  made  in  the  cause ;  and  the  commis- 
sioner was  directed  to  ascertain  the  share  of  that  estate 
to  which  the  defendants  John  R.  Archer  and  his  wife 
were  entitled  :  and  to  make  an  enquiry  and  take  an  ac- 
count of  the  slave  Miller  Lee,  the  reversion  in  which 
was  allotted  to  said  defendants,  alleged  in  their  answer 
to  have  been  sold,  and  the  proceeds  received  by  Fran- 
ces Tabb.  And  the  commissioner  was  also  directed  to 
take  an  account  of  the  sale  of  the  slaves  shoemaker 
George  and  Delphia  his  wife ;  and  ascertain  the  share 
of  the  proceeds  arising  from  such  sale,  to  which  the  de- 
fendants John  R.  Archer  and  his  wife  and  their  chil- 
dren were  entitled,  and  report  all  the  said  accounts  to 
the  Court  &c. 

In  July  1834,  commissioner  Baker  make  his  report. 
He  stated  the  net  hires  of  the  slaves  Phil,  &c.,  con- 
veyed by  Dr.  Archer  to  Mrs.  Tabb,  and  their  increase, 
up  to  the  time  when  they  were  delivered  by  Barksdale 
to  the  trustee  of  Mrs.  Archer  and  her  children,  at  154 
dollars  53  cents.  He  reported  that  Sye  or  Syphax  was 
one  of  the  dower  slaves  of  Frances  Tabb,  the  rever- 
sion in  whom  after  the  death  of  Mrs.  Tabb,  was  allot- 
ted to  the  defendants  John  R.  Archer  and  his  wife: 
and  he  stated  his  hire  from  1828  to  December  1834,  at 
100  dollars  per  annum,  or  600  dollars.  He  reported 
the  interest  of  the  defendants  John  R.  Archer  and  wife 
and  of  their  children  in  shoemaker  George  and  Delphia, 
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at  227  dollars  85  cents;  and  that  Mrs.  Tabb  was  in-    1851. 

debted  to  John  R.  Archer  and  wife  and  their  children    xerm. 

on  account  of  Miller  Lee,  1330  dollars.  ^  ,.  ^ 

Tabb  fl 
As  to  the  account  of  Mrs.  Tabb  as  guardian  of  Har-    admV 

net  Tabb,  the  commissioner  reported  that  the  adminis-  j^^^  ^, 
trator  represented  that  he  had  no  other  means  of  ren-    adm'r 
dering  an  account,  except  the  books  of  a  certain  mer-       *  ' 
cantile  house  in  Petersburg,  with  which  Mrs.  Tabb 
kept  an  account  for  herself  and  all  of  her  children  ex- 
cept Mrs.  Giles.     And  the  commissioner  made  some 
statements  of  the  account  from  these  books,  but  they 
were  unsatisfactory  to  himself. 

To  this  report  the  defendant  Barksdale  filed  excep- 
tions. First  to  the  statements  of  the  account  of  Mrs. 
Tabb  as  guardian  of  Harriet  Tabb ;  and  after  pointing 
out  what  he  conceived  specific  errors  in  the  statements 
he  relied  upon  the  twenty-seven  years  which  elapsed 
between  the  death  of  Harriet  Tabb  and  the  assertion 
of  the  claim  by  Dr.  Archer  to  have  this  guardian  ac- 
count settled. 

2d.  He  controverted  the  conclusion  of  the  commis- 
sioner that  the  slave  Sye  or  Syphax  was  one  of  the 
dower  slaves  the  reversion  of  which  had  been  allotted 
to  John  R.  Archer  and  wife. 

3d.  To  the  charge  for  shoemaker  George  and  Del- 
phia,  both  on  che  ground  of  lapse  of  time  and  the  in- 
sufficiency of  proof;  and  to  the  charge  on  account  of 
the  slave  Miller  Lee,  on  the  same  grounds;  and  alsb 
on  the  ground  that  the  interest  in  the  value  of  the 
slave  should  not  commence  until  the  death  of  Mrs. 
Tabb  in  1828. 

And  he  insisted  that  as  by  virtue  of  the  agreement 
between  Mrs.  Tabb  and  Dr.  Archer,  his  family  had  the 
use  of  twenty-three  valuable  slaves  from  1818  until 
1828,  if  the  conveyance  by  Dr.  Archer  to  Mrs.  Tabb 
was  set  aside,  Dr.  Archer  and  wife  and  their  children 
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1861.     should    be  held  to  account  for  the  hires  of  the  said 
Teraa.    twenty-three  slaves. 


In  July  1840,  the  plaintiff's  death  was  suggested,  and 

adm'r    the  suit  was  revived  in  the  name  of  his  administrator; 

.    y-   ,   and  the  cause  was  removed  to  the  Circuit  court  for  the 
Archer's 

adm'r  town  of  Petersburg.  In  July  1842,  the  cause  came  on 
^  ^'  to  be  heard,  and  the  Court  held :  Ist.  That  the  decree 
of  June  1832,  so  far  as  it  related  to  the  slaves  men- 
tioned in  the  bill  of  sale  from  John  R.  Archer  to  Fran- 
ces Tabb,  and  their  increase,  was  binding  on  the  Court, 
and  on  the  parties  to  this  suit ;  and  that  the  said  slaves 
having  been  by  said  decree  ordered  to  be  delivered  up 
to  a  trustee,  and  having  been  actually  delivered  in  com- 
pliance with  said  decree,  it  would  be  illegal  and  impro- 
per for  the  Court  now  to  disturb  the  same. 

2d.  That  the  slave  Sye  or  Syphax  was  one  of  the 
dower  slaves  of  Frances  Tabb,  the  reversion  in  whom, 
after  her  death  was  allotted  to  the  defendants  John  R. 
Archer  and  wife,  under  the  order  of  the  County  court 
of  Amelia  filed  as  an  exhibit;  that  Archer  retained  this 
slave  until  February  1819,  after  he  had  sold  much  the 
larger  number  of  the  slaves  allotted  to  him  and  his  wife 
under  that  order,  when  he  sold  him,  and  he  was  pur- 
chased by  Frances  Tabb.  That  therefore  the  said 
slave  Syphax  should  be  decreed  to  be  delivered  to  the 
trustee  to  be  held  by  him  subject  to  the  uses  specified 
in  the  marriage  settlement. 

.  3d.  That  there  was  nothing  in  the  decree  of  June 
1832,  in  relation  to  the  hires  of  Philip  and  family  or  of 
Syphax,  which  should  restrain  the  Court  from  decree- 
ing in  relation  thereto,  as  to  it  might  seem  just  and 
equitable ;  and  that  the  plaintiffs  had  no  right  to  have 
these  hires  paid  over  to  them,  because  the  same  be- 
longed to  and  should  be  paid  over,  if  to  any  one  in 
this  cause,  to  the  defendant  John  R.  Archer.  But  if 
he  was  entitled  to  them  he  was  also  answerable  to  the 
defendant  as  administrator  of  Frances  Tabb  for  the 
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sum  of  2000  dollars,  with  interest  from  the  25th  of    1851. 
December,  1818,  the  amount  paid  him  by  said  Frances    r^^^ 

Tabb  for  Philip  and  his  family ;  and  for  800  dollars, ; — 

with  interest  from  February  the  1819,  paid  for  the  adm'r 
purchase  of  Syphax ;  an  amount  much  more  than  the  ^-  , 
hires  of  these  slaves ;  and  therefore  and  because  the  adm'r 
said  John  R.  Archer  was  insolvent,  the  Court  would  al-  ' 

low  the  defendant  to  withhold  said  hires  in  part  pay- 
ment of  the  amount  so  due  from  John  R.  Archer  to  the 
estate  of  the  defendant's  intestate  ;  and  wouhl,  if  the  ad- 
ministrator required  it,  order  an  account  between  them, 
as  to  that  subject ;  but  as  to  no  other. 

4th.  That  the  accounts  directed  to  be  taken  by  the 
decree  of  June  1832,  of  Frances  Tabb's  guardian- 
ship of  Harriet  Tabb,  deceased,  and  also  in  relation  to 
the  slaves  Miller  Lee,  George  and  Delphia,  were  impro- 
vidently  ordered  in  this  cause;  and  that  the  Court 
would  neither  consider  the  same  or  decree  in  relation 
thereto. 

It  was  therefore  decreed  that  Barksdale  should  deli- 
ver to  a  trustee  named,  the  slave  Syphax,  to  be  held  by 
him  upon  the  trusts  and  to  the  uses  and  purposes  of  the 
marriage  settlement  referred  to  in  the  bill ;  and  that  he 
should  out  of  the  assets  of  his  intestate  pay  to  the 
plaintiff  his  costs;  and  that  the  defendant  John  R. 
Archer  should  pay  the  costs  of  taking  the  accounts  and 
making  the  reports  ordered  by  the  decree  of  June  1832. 
And  the  cause  was  continued  for  the  sole  purpose  of 
taking  an  account  between  John  R.  Archer  and  the  ad- 
ministrator of  Frances  Tabb  as  before  indicated,  if  the 
administrator  should  desire  it. 

In  December  1842,  Barksdale  as  the  administrator  of 
Frances  Tabb,  applied  to  the  Court  by  petition  for  a  re- 
hearing of  the  decrees  of  June,  1832,  and  July  1842,  on 
the  ground  that  when  he  filed  his  answer,  in  ignorance 
and  under  a  misapprehension  of  the  iacts  as  to  the  title 
of  John  R.  Archer  to  the  slaves  directed  by  the  decree 
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1851.  of  June  1832  to  be  delivered  up,  he  had  omitted  to 
Teraa.  ®^^*®  ^^^  ^^'^  f^^*^  which  would  have  sustained  the  title 
•  of  his  intestate,  and  indeed  had  honestly  made  admis- 


adm'r  pions  according  to  this  then  belief,  which  were  seriously 
Archer's  d^^^'i^^^^^l  ^^  A^  interests  of  his  intestate's  estate, 
adm'r  That  since  the  rendition  of  that  decree  he  had  been 
truly  informed  of  the  real  circumstances  under  which 
said  slaves  were  acquired  by  his  intestate,  and  had  oh- 
tiiined  the  record  which  he  had  filed  in  this  suit,  of  a 
suit  brought  in  the  County  court  of  Amelia  iu  May 
1818,  from  which  it  was  then  apparent  that  instead  of 
said  slaves,  or  at  least  the  greater  number  of  them,  be- 
ing merely  held  by  the  father  of  the  plaintiff  in  trust, 
they  were  then  actually  owned  by  him ;  having  been 
acquired  in  right  of  his  wife  as  a  distributee  of  a  de- 
ceased sister,  subsequent  to  the  execution  of  the  afore- 
said marriage  agreement. 

The  cause  came  on  again  to  be  heard  on  the  23d  of 
December  1842,  when  the  Court  rejected  the  petition 
for  a  rehearing  of  the  cause ;  and  the  defendant  Barks- 
dale  electing  to  take  the  account  tendered  him  by  the 
Court,  it  was  decreed  and  ordered  that  John  R.  Archer 
do  render  an  account  of  the  hires  and  profits  of  the  said 
slaves  received  by  him  during  the  continuance  of  the 
life  estate  of  Frances  Tabb  deceased,  before  one  of  the 
commissioners  of  the  Court,  who  was  directed  to  state 
the  account  and  make  report  thereof  to  the  Court.  And 
thereupon  Barksdale  applied  to  this  Court  for  an  appeal, 
which  was  allowed. 

Morson^  for  the  appellant. 

CookCy  for  John  Y.  Tabb's  administrator. 

P.  V.  Daniel^  jr.j  for  John  R.  Archer. 

Allen,  J.  delivered  the  opinion  of  the  Court. 
The  Court  is  of  opinion,  that  although  the  appellant 
when  he  tiled  his  answer  in  this  cause,  was  ignorant  of 
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all  the  facts  in  resrard  to  the  title  of  his  intestate  to  the     1851. 

Anril 

slaves  sold  to  her  by  John  K.  Archer,  and  described  in    xerm. 

his  bill  of  sale  of  the  25th  of  December  1818,  he  ne- 

Tabb'a 
vertheless  relied  on  the  bill  of  sale  as  shewing  an  abso-    adm'r 

lute  title  in  his  intestate  to  the  slaves,  and  that  his  in-  j^^^  . 
testate  had  agreed  to  take  for  her  dower  right  for  that  adm'r 
portion  of  her  dower  slaves  which  would  belong  to 
Francis  C.  Archer  wife  of  John  R.  Archer,  at  the  death 
of  the  intestate  of  the  appellant,  the  sum  of  2000  dol- 
lars to  be  paid  in  slaves ;  and  that  said  bill  of  sale  was 
executed  in  consideration  of  her  having  previously 
agreed  to  relinquish  her  right  in  said  dower  slaves. 

It  appears  by  the  decree  of  the  County  court  of  Ame- 
lia, of  the  29th  of  May  1818,  that  the  commissioners 
who  were  appointed  to  receive  from  the  intestate  of  the 
appellant  said  dower  slaves,  and  make  a  division  there- 
of, were  directed  to  allot  to  the  intestate  of  the  appel- 
lant one  sixty-fourth  part  of  said  dower  slaves  as  mo- 
ther and  distributee  of  her  deceased  daughter  Harriet. 
The  report  made  by  said  commissioners  shews  that  the 
one  sixty-fourth  part  so  allotted  to  the  intestate  of  the 
appellant  as  her  distributable  share  of  her  deceased 
daughter's  proportion  of  said  dower  slaves,  was  of  the 
value  of  1580  dollars ;  and  that  the  residue  of  said 
dower  slaves  were  divided  amongst  the  other  distribu- 
tees of  the  said  John  Tabb  and  said  Harriet;  whereby 
each  of  said  distributees  received  one  sixty-fourth  part 
of  the  slaves  as  a  distributee  of  said  Harriet.  And  the 
report  further  shews,  that  the  slaves  allotted  to  said 
John  R.  Archer  and  wife  exceeded  the  just  amount  by 
211  dollars,  which  John  R.  Archer  was  to  pay  for  ow- 
elty of  partition.  And  thus  the  fact  was  disclosed  by 
said  decree  and  report,  that  of  the  slaves  allotted  to 
John  R.  Archer  and  wife,  he  was  entitled  to  receive 
and  did  receive,  in  his  own  right,  unaffected  by  the 
marriage  articles  between  himself  and  wife,  slaves  to 
the  value  of  his  distributable  share  in  said  Harriet's  es- 


Digitized  by  VjOOQIC 


422  COURT  OF  APPEALS  OF  VIRGINIA. 

1851.     iate  and  the  said  sum  paid  by  him  for  owelty  of  parti- 
Teraa.    ^^^^'  making  together  the  sum  of  1791  dollars;  and 


&  als. 


which,  therefore,  he  had  a  clear  right  to  dispose  of. 
adm'r  And  as  the  decree  of  the  County  court  of  Amelia  was 
.  ^-  ,  filed  as  an  exhibit  and  read  at  the  hearing,  as  appears 
adm'r  by  the  interlocutory  decree  of  the  19th  day  of  June 
1832,  the  facts  so  disclosed  were  then  in  the  record, 
and  the  appellant  is  entitled  to  the  benefit  thereof  at 
any  subsequent  hearing,  and  upon  the  appeal  bringing 
up  the  record. 

The  Court  is  further  of  opinion,  that  it  suflSciently 
appears  the  conveyance  of  the  slaves  by  the  bill  of  sale 
of  the  25th  December  1818,  was  nothing  more  than 
the  execution  of  the  agreement  and  arrangement  pre- 
viously entered  into  between  the  parties  referred  to  in 
the  bill  filed  in  the  County  court  of  Amelia,  as  the  ar- 
rangements made  for  compounding  their  respective  in- 
terests  in  said  slaves;  and  the  surrender  of  the  slaves, 
and  the  release  of  the  intestate  of  the  appellant,  was 
made  on  the  consideration  that  she  should  retain  slaves 
to  the  value  of  the  sum  of  2000  dollars  agreed  to  be 
paid  to  her  by  each  of  the  distributees,  for  the  surren- 
der of  the.whole  of  said  dower  slaves.  And  if  the  said 
John  R.  Archer,  in  disregard  of  the  terms  of  the  mar- 
riage articles,  after  such  surrender  of  the  dower  slaves, 
should  have  improperly  disposed  of  a  portion  thereof, 
such  misconduct  could  not  affect  the  title  of  the  appel- 
lant's intestate,  acquired  under  an  agreement  preceding 
the  surrender  of  any  of  the  slaves. 

The  Court  is  further  of  opinion,  that  the  arrange- 
ment by  which  the  beneficiaries  under  the  marriage  ar- 
ticles obtained  the  immediate  possession  and  enjoyment 
of  the  dower  slaves  of  the  value  of  14,039  dollars,  for 
the  small  additional  consideration  above  the  sum  of 
1791  dollars,  being  the  difference  between  that  sum  and 
the  sum  of  2200  dollars;  the  consideration  expressed  in 
the  bill  of  sale  of  the  25th  of  December  1818,  was  so 
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clearly  beneficial  to  all  concerned,  as  to  constitute  a  1851. 
proper  and  reasonable  charge  against  the  trust  estate ;  xem. 
and  after  the  beneficiaries  under  said  marriage  articles  ■ 


V. 

^8 


have  received  or  might  have  received  the  profits  of  said  adm'r 
dower  slaves  from  the  time  of  such  surrender,  it  would  j^j^^^ 
be  unjust  to  permit  them  to  disturb  the  title  acquired  adm'r 
by  the  intestate  of  the  appellant,  to  the  slaves  convey- 
ed to  her  in  consideration  of  her  surrender  and  relin- 
quishment ;  the  said  Archer  having  an  absolute  right  to 
convey  to  the  extent  of  1791  dollars,  and  the  residue 
of  the  consideration  named  being  inconsiderable  when 
compared  with  the  advantages  accruing  to  the  benefici- 
aries by  the  arrangement. 

The  Court  is  therefore  of  opinion,  that  so  much  of 
the  interlocutory  decree  of  the  19th  June  1832,  as  per- 
petuated the  injunction  enjoining  the  appellant  from 
selling  the  slaves  named  in  said  bill  of  sale  of  the  25th 
December  1818,  and  the  increase  of  the  females,  and 
directed  a  surrender  of  said  slaves  and  their  increase  to 
the  trustee  thereby  appointed,  and  ordered  the  appel- 
lant to  account  for  the  heirs  thereof,  is  erroneous. 

The  Court  is  further  of  opinion,  that  the  slave  Sye 
or  Syphax  in  the  proceedings  mentioned,  being  shewn 
to  have  been  one  of  the  dower  slaves  allotted  to  John 
R.  Archer  and  wife,  the  sale  made  of  him  by  said  Ar- 
cher was  against  the  terms  of  the  marriage  articles ; 
and  there  is  no  error  in  the  interlocutory  decree  of  the 
12th  July  1842,  directing  him  to  be  surrendered  to  the 
trustee  in  said  decree  mentioned. 

The  Court  is  further  of  opinion,  there  was  no  error 
in  said  decree  in  holding  that  certain  accounts  directed 
to  be  taken  by  the  interlocutory  order  of  the  23d  June 
1882,  were  improvidently  ordered  in  this  cause,  and  re- 
fusing to  decree  in  relation  thereto. 

The  Court  is  further  of  opinion,  that  the  interlocu- 
tory decree  of  the  23d  December  1842,  directing  that 
John  R.  Archer  do  render  an  account  of  the  hires  and 
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1861.     profits  of  the  slave  Syphax  and  Philip  and  family,  sta- 
Term.    *^^  ^^  have  been  received  by  him  during  the  continu- 


&  als. 


ance  of  the  life  estate  of  the  appellant's  intestate,  is  er- 
adm'r  roneous,  the  slaves  being  in  fact  held  by  said  intestate. 
.  ^-  ,  And  the  Court  is  further  of  opinion,  that  if  under 
adm'r  the  pleadings  in  this  cause,  an  account  could  properly 
be  directed  in  regard  to  the  price  alleged  to  have  been 
paid  to  John  R.  Archer  for  the  slave  Syphax  and  his 
hires  and  profits,  the  question  as  to  who  would  be  en- 
titled to  the  hires  has  not  been  put  in  issue;  and  the 
circumstances  of  the  case  shew  that  no  account  could 
lead  to  any  beneficial  result. 

The  Court  is  therefore  of  opinion,  that  said  decrees 
in  the  particulars  herein  before  declared  to  be  errone- 
ous, be  and  the  same  are  hereby  reversed  with  costs  to 
appellant;  and  that  the  same  in  the  particulars  herein 
declared  not  to  be  erroneous,  be  affirmed.  And  the 
cause  is  remanded  with  instructions  to  dissolve  the  in- 
junction awarded  on  the  25th  of  February  1829,  in  re- 
spect to  the  slaves  mentioned  in  the  bill  of  sale  of  the 
25th  December  1818,  and  the  increase  of  the  females; 
to  order  a  restoration  ot  said  slaves,  together  with  the 
increase  of  the  females,  to  the  appellant;  and  for  an 
account  and  payment  over  to  the  appellant,  of  the  hires 
and  profits  thereof  from  the  time  he  surrendered  the 
same  in  pursuance  of  the  interlocutory  decree  of  the 
19th  June  1832,  and  also  to  carry  into  effect  so  much 
ot  the  decree  of  the  12th  July  1842,  as  directed  the 
surrender  of  Sye  or  Syphax  to  the  trustee  therein 
named,  if  he  has  not  been  surrendered;  and  that  as  to 
all  other  matters  the  bill  be  dismissed. 
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Rlcf|mon&« 


Smith's  admW  v.  Charlton's  admW.  1851. 

April 


Term. 


(Absent  Cabell,  P.  and  Moncure*  J.) 

May  11th. 

A  judgment  quando  acciderint  does  not  come  within  the  operation 
of  the  statute  of  limitations  in  relation  to  judgments,  1  Rev. 
Code,  ch.  128,  i  5,  p.  487.    By  two  Judges  in  a  Court  of  three. 

Warner  Lewis  of  Gloucester  county,  by  his  deed  da- 
ted the  5th  of  January  1798,  conveyed  all  his  estate, 
real  and  personal  (except  a  parcel  of  land  specified  in 
the  deed),  which  had  descended  to  him  from  his  father, 
to  John  Lewis  and  Wilson  Gary  Nicholas,  in  trust  for 
the  payment  of  his  debts,  then  for  the  support  of  his 
family,  and  then  for  his  children.  In  November  of  the 
same  year,  Warner  Lewis  died,  and  by  his  will,  after 
providing  for  his  wife,  he  gave 'the  residue  of  his  estate 
to  his  two  daughters;  and  if  they  died  without  issue, 
to  his  brother  John  Lewis;  who  he  appointed  one  of 
his  executors. 

It  seems  that  John  Lewis  was  the  principal,  if  not 
the  sole,  acting  trustee  and  executor  under  the  deed 
and  will  of  Warner  Lewis.  In  May  1802,  William 
Wiseham  administrator,  and  Mary  Charlton  adminis- 
tratrix of  Francis  Charlton  deceased,  recovered  ajudg- 
ment  against  John  Lewis,  as  the  executor  of  Warner 
Lewis  deceased,  for  .£123.  14.  5|.,  with  interest  at  the 
rate  of  5  per  cent,  per  annum  on  £122.  9.  llj.,  a  part 
thereof,  Hfrom  the  3d  of  September  1796,  to  be  paid 
when  assets  sufficient  should  come  to  his  hands, 
and  their  costs,  6  dollars  14  cents.     William  Wiseham 

*  The  Case  was  argued  before  his  appointment. 
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1851.     died  not  later  than  1805,  and  Mary  Charlton  died  in 
Term.    ^^^^  ^^  ^^^  5  ^°^  there  was  no  qualification  on  the 


.        estate  of  Francis  Charlton  until  February  1831,  when 
adm'r    Robert  Anderson  qualified  thereon  as  administrator  de 
ChArl-    ^^^^  ^^^'    *^^^^^  Lewis  died  in  1827,  when  Thomas 
ton*8     Smith  qualified  as  his  executor. 
^  ^'       It  seems  that  after  the  death  of  John  Lewis  the  two 
daughters  of  Warner  Lewis  instituted  a  suit  against  his 
executor  Thomas  Smith,  for  a  settlement  of  his  trus- 
tee and  executorial  accounts;  and  the  case  was  so  pro- 
ceeded in  that  a  sum  exceeding  4000  dollars,  principal 
and  interest  in  1827,  was  ascertained  to  have  been  in 
the  hands  of  John  Lewis,  as  trustee  and  executor,  as 
early  as  1815. 

In  1840  Robert  Anderson  instituted  this  suit  against 
Thomas  Smith  as  executor  of  John  Lewis  for  the  pur- 
pose of  subjecting  the  estate  of  Warner  Lewis  deceased, 
in  his  hands,  to  the  satisfaction  of  the  judgment  reco- 
vered by  Francis  Charlton's  former  representatives 
against  John  Lewis,  as  the  executor  of  Warner  Lewis 
in  1802.  In  his  bill  he  set  out  the  foregoing  facts,  and 
asked  for  a  decree  against  the  executor  of  John  Lewis 
for  the  amount  of  the  judgment. 

Smith  answered  the  bill,  and  relied  upon  the  statute 
of  limitations,  and  the  great  lapse  of  time  which  had 
occurred  since  the  judgment,  in  bar  of  the  claim.  And 
he  dying,  the  cause  was  revived  in  the  name  of  Wil- 
liam P.  Smith  his  administrator;  and  came  on  to  be 
heard  in  October  1844,  when  the  Court  decreed  in  fa- 
vour of  the  plaintiff  for  the  amount  of  the  original 
judgment,  412  dollars  41  cents,  with  interest  at  the  rate 
of  5  per  cent  on  408  dollars  32  cents,  from  the  3d  oi 
September  1796  till  paid,  and  6  dollars  64  cents  the  cost 
of  the  judgment,  and  also  the  costs  of  this  suit  Where- 
upon William  P.  Smith  applied  to  this  Court  for  an 
appeal,  which  was  allowed. 


Digitized  by  VjOOQIC 


COURT   OF   APPEALS   OF   VIRGINIA.  427 

Harvey  and  Orump^  for  the  appellant.  1851. 

In  this  case  thirty-eight  years  had  elapsed  from  the  xerm. 
date  of  the  judgment  in  1802,  before  this  suit  was 


brought  to  enforce  the  payment  of  it.  In  all  that  time  adm'r 
there  must  have  been  a  considerable  estate  in  the  hands  q^^^\, 
of  John  Lewis,  the  trustee  and  executor  of  Warner  ton^s 
Lewis,  the  debtor ;  and  we  have  positive  proof  that  as 
early  as  1815  there  were  assets  in  his  hands  more  than 
sufficient  to  pay  this  judgment,  after  all  other  debts  of 
the  testator  had  been  satisfied.  It  is  under  these  cir- 
cumstances, when  every  party  to  the  transaction  is 
dead,  without  a  single  circumstance  to  rebut  the  legal 
presumption,  and  the  matter  of  fact  probability,  that 
this  judgment  has  been  long  since  satisfied,  that  this 
plaintift'  asks  a  Court  of  equity  to  enforce  this  stale  de- 
demand.  In  twenty  years  a  bond  will  be  presumed  to 
have  been  paid.  In  the  same  time  a  mortgage  will  be 
presumed  to  be  satisfied ;  and  in  all  cases  a  presumption 
of  i>ayment  will  arise.  Dunlop  ^  Co.  v.  Ball^  2  Cranch 
180;  Wirtchelsea  Causes,  4  Burr.  R.  1962;  Cope  v. 
Humphreys^  14  Serg.  &  Rawle  15;  Wells  v.  Washing- 
ton''s  admW,  6  Munf.  532;  Anderson's  admW  v.  BurweWs 
ex^ors,  6  Gratt.  405.  What  is  there,  then,  in  this  judg- 
ment qaando,  which  shall  forbid  the  application  to  it 
of  this  well  established  rule  of  law,  of  equity,  of  com- 
mon sense  and  common  justice  ? 

Of  the  thirty-eight  years  which  elapsed  between  the 
rendition  of  this  judgment  and  the  institution  of  this 
suit,  for  seventeen  of  them  there  had  been  a  represen- 
tative of  the  estate  of  Francis  Charlton.  Mrs.  Charl- 
ton died  in  1810  or  1811;  and  the  present  representa- 
tive, Robert  Anderson,  qualified  in  1831.  And  if  there 
was  not  a  representative  during  the  whole  period,  it 
was  only  the  neglect  and  laches  of  the  persons  inte- 
rested in  Frances  Charlton's  estate.  Yet  during  this 
whole  period  of  time,  these  representatives  rested  quiet 
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1851.     on  their  rights,  if  they  had  any;  and  unless  the  judg- 
Term.    ^^^^  ^^^  l>^^i^  satisfied,  were  guilty  of  such  neglect 
■  and  delay  as  should  have  deprived  them  of  all  aid  from 


adm*r    a  Court  of  equity.     Pickering  v.  Ld.  Stamford,  2  Ves. 

C^l-  J^'  ^-  2^^  5  ^'  ^'  ^^'  ^^^ '  Ddoraine  v.  Brown,  3  Bro- 

ton»8     Ch.  Cas.  633. 

It  has  ever  been  the  rule  of  Courts  of  equity,  having 
regard  to  public  convenience,  as  well  as  to  presump- 
tions arising  from  lapse  of  time,  not  to  enquire  into  old 
transactions,  or  entertain  suits  founded  on  causes  of  ac- 
tion which  had  accrued  so  long  that  all  evidence  of 
their  adjustment  might  have  been  lost  by  the  destruc- 
tion of  papers  or  the  death  of  witnesses.  HercyY. 
Dinwoody,  2  Ves.  jr.  R.  87.  This  is  a  consideration  of 
peculiar  importance  in  this  instance,  as  the  claim  of  the 
administrator  of  Charlton  is  founded  on  a  judgment  all 
the  parties  to  which  have  been  long  since  dead;  and 
the  judgment  being  against  an  executor  when  assets  of 
his  testator  should  come  to  his  hands  to  be  administer- 
ed, it  is  dependent  on  and  interwoven  with,  transac- 
tions of  such  an  ancient  date,  that  a  Court  of  equity 
having  a  due  regard  to  the  public  inconvenience  which 
would  be  caused  if  such  transactions  were  enquired 
into,  as  well  as  the  presumptions  arising  from  a  long 
lapse  of  time  that  the  judgment  itself  had  been  satis- 
fied, should  not  have  entertained  the  suit.  Ray  v.  Bo- 
gart,  2  John.  Cas.  432;  Ellison  v.  Mo^att,  1  John.  Ch. 
R.  46;  Coleman  v.  Lyne,  4  Rand.  454;  BurwdPs 
ex^ors  V.  Anderson,  3  Leigh  348;  Carr  v.  Chapman, 
5  Leigh  164.  Even  in  cases  arising  under  technical 
and  continuing  trusts  which  are  not  cognizable  in  a 
Court  of  law,  but  fall  within  the  proper,  peculiar  and 
original  jurisdiction  of  a  Court  of  equity,  and  which 
cannot  be  reached  by  the  statute  of  limitations.  Courts 
of  equity,  always  averse  to  stale  claims,  will  regard  the 
public  inconvenience  of  enquiring  into  demands  which 
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have  long  existed  without  any  effort  having  been  made  1861. 
to  enforce  them.  Carr^  J.  in  Carr  v.  Chapman,,  5  Leigh  xenn. 
164.  "    ^j^ 

In  this  case  the  administrator  of  John  Lewis  pleaded  adm'r 
the  statute  of  limitations ;  and  we  submit  the  case  charl- 
comes  clearly  within  the  fifth  section  of  the  act  1  Rev.  ton|8 
Code,  ch.  182,  p.  498.  That  act  says  that  ''judgments 
in  any  Court  of  record  within  this  Commonwealth, 
where  execution  hath  not  issued^  may  be  revived  by 
scire  facias  or  action  of  debt  brought  thereon,  within 
ten  years  next  after  the  date  of  such  judgment,  and 
not  after. ^^  This  is  a  general  statute  of  limitations  in 
relation  to  judgments.  The  section  under  considera- 
tion embraces  judgments  on  which  executions  have 
not  issued,  and  also  judgments  on  which  execution 
hath  issued,  but  has  not  been  returned.  It  does  not 
undertake  to  set  out  the  various  kinds  of  judgments 
which  are  intended  to  be  embraced  within  it,  but  de- 
signates them  by  a  characteristic  feature  which  is  com- 
mon to  them  all.  Not  judgments  by  default,  and  by 
confession,  and  upon  verdicts  of  a  jury,  and  when  as- 
sets; not  judgments  of  the  County  court,  and  Circuit 
court;  not  judgments  in  debt,  and  detinue^  B,ud  trover, 
and  trespass,  Ac.  &c.  &c.,  but  judgments  where  execu- 
tion hath  not  issued,  may  be  revived  by  scire  facias  or 
action  of  debt  brought  thereon,  within  ten  years  after 
the  date  of  such  judgments,  and  not  after.  The  crite- 
rion by  which  it  is  to  be  tested  whether  the  judgment 
is  einbraced  in  the  first  clause  of  the  section,  is,  whe- 
ther an  execution  hath  issued  upon  it.  The  test  is  not 
whether  execution  could  have  issued  upon  it  at  any 
tirae,  or  can  issue  upon  it  at  the  present  time  ;  but  the 
test  is  whether  execution  has  issued  upon  it.  We  sub- 
mit then  that  the  case  of  a  judgment  quando  comes 
clearly  within  the  language  of  the  statute. 

We  submit  further,  that  the  judgment  quando  comes 
equally  within  the  mischief  intended  to  be  prevented 
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1851.  by  the  statute.  Indeed  it  would  be  difficult  to  point 
Tem.  ^"^  ^  mischief  which  can  arise  from  the  delay  to  pro- 
secute  a  general  judgment  to  its  final  and  full  satis&c- 
adm*r  tion,  which  may  not  equally  arise  from  the  neglect  to 
Clmrl-  pr^s^^'^t^  ^  judgment  quando  to  its  final  termination, 
ton's  And  there  are  mischiefs  arising  from  delay  to  which 
these  judgments  are  especially  liable.  They  are  al- 
ways judgments  against  the  representatives  of  dead 
men's  estates;  and  the  fact  that  they  involve  no  per- 
sonal liability  to  the  representative,  but  release  to  him 
all  the  assets  then  in  his  liands,  whilst  they  relieve  him 
from  the  trouble  and  annoyance  of  a  legal  contest,  in- 
duces a  facility  in  yielding  to  such  a  judgment  by  the 
representative ;  and  it  will  be  generally  found  that  they 
are,  as  in  this  case,  judgments  by  confession.  These 
judgments,  if  this  statute  does  not  apply  to  them,  may 
be  disinterred  from  their  graves  at  any  distant  day,  to 
subject,  not  the  person  by  whose  confession  or  acquies- 
cence they  were  obtained,  but  the  next  or  second  gene- 
ration of  legatees  or  distributees  of  his  testator.  Bat 
we  need  not  speculate  upon  this  subject.  The  case 
now  under  consideration,  is  an  illustration  of  the  con- 
sequences which  will  result  from  the  exclusion  of  these 
judgments  from  the  operation  of  this  statute.  In  this 
case,  as  we  have  seen,  thirty-eight  years  after  this  judg- 
ment was  confessed  by  the  executor  of  Warner  Lewis; 
after  his  death  and  the  death  of  the  original  plaintiffs; 
when  there  was  no  one  living  who  knew  anythinj? 
about  the  merits  of  the  case ;  after  the  creditor's  estate 
had  ceased  to  be  represented  for  thirty  years,  a  stranger 
discovers  this  old  judgment,  and  disinters  it  from  the 
grave  in  which  it  had  laid  quietly  for  thirty-eight  years, 
that  he  may  devour  the  pittance  that  these  female  lega- 
tees had  been  enabled  to  secure  from  the  ruins  of  their 
father's  estate,  after  a  forty  years  pursuit  of  this  execu- 
tor and  his  representatives. 
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We  have  always  understood  that  in  the  interpreta-  1851. 

tion  of  statutes  the  first  rule  is  to  look  to  the  language  xerai 
employed ;  and  if  that  is  plain  and  explicit,  it  is  to  be 


followed.     That  if  there  is  any  doubt  upon  the  Ian-    adm'r 
guage  of  the  statute,  as  to  its  proper  construction,  then    q^^j.|. 
the  first  and  most  important  rule  by  which  the  true  con-    ton's 
8truetion  is  to  be  ascertained,  is  to  look  to  the  mischief      ^  ^' 
which  it  was  intended  to  remedy;  and  so  to  construe 
the  statute  as  to  advance  the  remedy  and  suppress  the 
mischief.     And  taking  either  or  both  of  these  rules  for 
our  guide  in  the  construction  of  this  statute,  we  submit 
that  the  conclusion  is  inevitable,  that  these  judgments 
qumtdo  are  within  the  intent  and  meaning  of  the  sta- 
tute.    And  we  submit  that  this  conclusion  is  strength- 
ened by  the  consideration  that  if  these  judgments  are 
not  embraced  within  this  statute,  they  are  wholly  with- 
out limitation,  and  may  be  proceeded  on  at  any  day 
however  distant. 

What  then  are  the  grounds  on  which  this  Court  is 
asked  to  decide  that  these  judgments  quando  are  not 
within  the  intent  and  meaning  of  this  statute  ?  It  is 
first  insisted  that  the  language  of  the  statute  confines 
the  judgments  embraced  by  it  to  those  on  which  exe- 
cution may  issue  at  once.  We  have  only  to  say  that 
the  statute  does  not  say  so.  It  is  very  true  that  most 
of  the  judgments  to  which  the  statute  applies,  are  judg- 
ments on  which  executions  might  have  been  at  once 
issued;  for  the  very  good  reason  that  ninety-nine  judg- 
ments in  every  hundred,  are  of  that  kind.  But  as  we 
have  already  said,  the  statute  is  framed  not  upon  the 
plan  of  specifying  the  various  judgments  which  are  in- 
tended to  be  embraced  in  it,  but  of  giving  one  charac- 
teristic feature  which  is  common  to  all.  As  to  the 
phraseology  used  in  the  statute  about  reviving  some 
judgments  by  scire  facias,  and  obtaining  executions  on 
others,  we  think  it  would  not  be  difficult  to  show  that 
this  language  is  entirely  appropriate  to  the  statute,  upon 
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1851.     the  construction  we  give  to  it.     But  if  it  is  not  pre- 

Tem.    ^*i^^'y  ^nd  technically  correct,  it  cannot  be  doubted  that 

^   . . ,    it  is  readily  accommodated  to  our  construction  of  the 
Smithes  %  ,        ,     , 

adm'r    statute,  and  every  word  and  phrase  may  have  a  precise 

^^Yl-    ^*^d  proper  meaning  upon  that  construction  :  and  surely 

ton*8     these  are  not  objections  which  are  to  weigh  against  the 

plain  language  and  obvious  policy  of  the  statute. 

There  is,  however,  another  objection  to  our  construc- 
tion of- this  statute;  and  it  is  the  objection  which  is  at 
the  foundation  of  the  argument  on  the  other  side.  That 
objection  is,  that  there  is  no  mode  of  proceeding  to  en- 
force the  judgment  quando^  until  the  plaintiff  can  al- 
lege and  prove  that  assets  have  come  to  the  hands  of 
the  personal  representative  :  And  it  is  insisted,  that  ac- 
cording to  the  principles  of  the  common  law,  a  sdre 
facias  to  have  execution  upon  the  judgment,  will  not 
lie  without  the  averment  and  proof  of  assets ;  and  that 
the  only  object  is  to  have  execution  upon  the  old  judg- 
ment. 

It  will  be  found  on  examination  that  the  cases  which 
speak  of  the  necessity  of  averring  and  proving  that 
assets  had  come  to  hand  since  the  last  judgment,  upon 
the  proceeding  by  scire  facias^  have  reference  to  the 
issue  upon  the  plea  of  plene  administravity  and  the 
judgment  de  bonis  testatoris^  to  be  rendered  upon  that 
issue,  which  at  common  law  concludes  the  executor 
upon  the  question  of  his  having  assets.  Hope  v. 
Bayne,  3  East's  2 ;  Dickson  v.  Wilkinson^  3  How,  TJ. 
S.  Ct.  R.  57 ;  but  they  have  no  reference  to  the  pro- 
ceeding to  have  another  judgment  quando  against  the 
executor,  by  which  the  debt  against  his  testator  is 
reaffirmed  and  judgment  revived  precisely  in  the  sense 
in  which  a  general  judgment  is  revived  by  scire  facias. 
That  this  is  the  correct  view  of  these  authorities,  is 
strongly  corroborated  by  the  case  of  Perryman  v. 
Westwoody  cited  1  Ventr.  R.  95,  in  which  where  assets 
in  part  were  found  by  the  jury,  there  was  an  award  of 
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execution  to  that  extent,  and  a  judgment  quando  for  1851. 
the  balance  of  the  original  judgment.  If  the  uses  of  Tem. 
the  scire  facias  are  to  be  limited  to  the  obtaining  of - 


,      .    ,  ,  .  ,  Smith's 

an  execution  on  the  judgment,  there  can  with  no  pro-    adm*r 

priety  be  a  judgment  quando  for  a  part  of  the  first    qj^^i. 

judgment:    And  if  there  may  be  a  second  judgment    ton's 

quando  for  a  part,  with  equal  propriety  may  there  be  a 

second  judgment  quando  for  the  whole. 

If,  however,  it  be  true  that  the  purpose  and  object 
of  the  scire  facias  upon  the  judgment  quando^  at 
common  law,  is  only  to  obtain  execution  on  the  origi- 
nal judgment,  then  we  say  that  the  mode  of  proceed- 
ing by  scire  facias  to  have  execution  upon  these 
judgments  quando,  refers  itself  to  the  remedy;  and  is 
prescribed  by  no  Virginia  statute.  It  is  an  old  mode  of 
proceeding  adapted  to  the  law  as  it  then  was ;  and  if 
at  the  present  day,  its  forms  are  found  to  be  inapplica- 
ble to  the  law  as  it  now  is,  the  proper  remedy  is,  not 
to  change  the  law  to  suit  the  form,  but  to  adapt  the 
form  to  the  law :  And  we  respectfully  suggest  that  this 
is  peculiarly  proper,  when  the  law  is  a  Virginia  statute, 
and  the  form  is  an  old  English  form. 

But  if  the  English  forms  of  proceeding  are  too 
sacred  to  be  modified  so  as  to  adapt  them  to  the  present 
state  of  the  law,  we  submit  that  there  are  other  modes 
of  proceeding  upon  these  judgments  quando  which  ar^ 
not  obnoxious  to  this  objection.  A  judgment  quando 
by  its  terms  and  in  its  efifect,  ascertains  and  establishes 
the  debt  against  the  estate  of  the  testator  or  intestate 
as  firmly  and  irrevocably  as  a  general  judgment.  The 
quando  has  relation,  not  to  the  existence  of  the  judg- 
ment, but  to  its  satisfaction.  This  judgment  binds  the 
estate  of  the  testator  or  intestate  so  that  all  the  per- 
sonal estate  in  the  hands  of  legatees  or  distributees  is 
liable  for  its  satisfaction.  It  so  binds  the  personal  re- 
presentative, that  if  he  afterwards  pays  a  debt  on  which 

Vol.  VII.— 28 


Digitized  by  VjOOQIC 


434  COURT   OF   APPEALS   OF   VIRGINIA. 

1851.  there  has  been  no  judgment,  or  on  which  judgment 
Term.  ^^^  heen  obtained  subsequent  to  the  judgment  qnando, 
,  out  of  subsequently  acquired  assets,  he  will  be  guilty 
adm'r  of  a  devastavit.  Parker  v.  Dee,  3  Swanst.  R.  530,  in 
Pjj^'^j_  note.  And  although  at  law  the  creditor  would  not  be 
ton's  allowed  to  obtain  satisfaction  of  his  judgment  out  of 
^^'  assets  in  the  hands  of  the  person  representative, 
when  the  judgment  was  rendered,  yet  in  equity  there 
can  be  no  doubt  that  he  would  be  permitted  to  subject 
them.  Upon  this  judgment  then,  as  upon  any  other 
judgment,  an  action  of  debt  will  lie.  It  is  the  conclu- 
sive evidence  of  a  debt  due  from  the  testator  or  intes- 
tate to  the  creditor ;  and  upon  the  commonest  princi- 
ples of  law  applicable  to  actions,  it  must  therefore  be 
sufficient  to  sustain  an  action  :  And  ol  this  there  is  no 
doubt  upon  authority.  Noel  v.  Nelson,  2  Wms.  Saund. 
219,  note  2;  M'Dowall  v.  Branham,  2  Nott  &  M'C. 
572;  Taylor  Y.  Holman,  Bull.  K  P.  169.  What  then 
is  to  be  found  in  the  form  of  declaring  in  debt  on  a 
judgment  qiiando,  which  prevents  the  creditor  trom 
proceeding  upon  it  in  that  way,  though  no  assets  have 
come  to  his  hands  since  the  judgment  was  rendered. 
He  declares  that  the  testator  of  the  executor  was  in- 
debted to  him  in  a  certain  sum  of  money ;  and  he 
shews  as  the  evidence  of  that  indebtedness,  the  judg- 
ment which  he  had  recovered  against  the  executor; 
which  is  conclusive  of  the  fact  of  indebtedness.  To 
this  action  of  debt  the  executor,  if  he  has  no  assets, 
may  plead  plene  administravit;  and  he  pleads  it  pre- 
cisely as  he  did  in  the  first  action.  Nod  v.  Nelson^  2 
Wms.  Saund.  221 ;  and  if  the  issue  upon  this  plea  is 
found  for  him,  then  of  course  there  cannot  be  a  judg- 
ment de  bonis  testaioris,  because  that  at  common  law 
would  be  evidence  against  the  executor  in  an  action 
for  a  devastavit,  of  his  possession  of  assets  sufficient  to 
pay  the  debt :  But  the  plea  itself  not  going  to  the 
question  of  the  indebtedness  of  the  testator,  the  plain- 
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tiff  would   be   entitled  to  a  judgment  quando  in  his     1851. 
fevour  in  this  second  action,  precisely  as  he  was  enti-    xe?m. 
tied  to  it  in  his  first.     And  if  it  be  true  that  the  only  T~777" 
object  of  the  scire  facias  is  to  enable  the  plaintiff  to  "adm'r 
obtain  execution  on  the  judgment  quando ;   and  that    Qjj^rl- 
by  that  mode  of  proceeding  he  cantiot  have  another    ton's 
judgment  quando  ;  then  there  is  this  obvious  difference 
in  the  results  of  the  two  modes  of  proceeding:  For 
there  is  certainly  nothing  in  the  action  of  debt  upon 
the  judgment  which  requires  that  it  should  be  limited 
to  the  issue  upon  the  plea  of  pUne  administravU^  or  to 
the  award   of  execution ;    but  it  equally  admits  and 
authorizes  the  judgment  quando  acciderint 

We  submit  then  with  confidence  that  the  plaintiff 
raay  proceed  either  bj'^  scire  facias  or  action  of  debt, 
and  certainly  by  the  latter  mode,  to  revive  his  judg- 
ment quando;  revive  it  in  the  sense  of  the  statute  by 
obtaining  a  new  judgment:  And  being  thus  authorized 
to  proceed  upon  it,  the  statute  of  limitations  runs  upon 
it.  We  have  never  contended  that  the  statute  would 
run  against  a  judgment  upon  which  no  proceedings 
could  be  had,  or  that  however  general  the  terms  of  the 
statute  such  a  judgment  was  embraced  in  it.  But  we 
do  contend  that  wherever  a  scire  facias  or  an  action  of 
debt  can  be  maintained  on  a  judgment,  that  such  a 
judgment  is  within  the  intent  and  meaning  of  the 
statute.  And  this  we  submit  is  the  distinction  between 
a  judgment  quando  and  a  judgment  with  a  cessat 
exectitio,  or  upon  which  there  is  an  injunction  or  an 
appeal.  In  the  first  as  we  have  endeavoured  to  shew,  the 
plaintiff  may  proceed  to  revive  by  scire  facias  or  action 
of  debt;  in  the  others  there  is  a  positive  prohibition  of 
record  to  his  taking  any  steps  to  enforce  them. 

We  have  thus  endeavoured  to  consider  this  question 
on  principle,  because  we  are  aware  that  it  will  be  con- 
tended by  the  counsel  for  the  appellee,  that  there  has 
been  no  authoritative  decision  of  it  by  this  Court.    We 


Digitized  by  VjOOQIC 


436  COURT    OF   APPEALS   OF   VIRGINIA. 

1851.     know  indeed,  that  the   case   of  Braxton  v.   Woods^  2 
T&m.     Glratt.  25,  was  decided  by  a  Court  of  three,  and  that 

; — -;-  one  of  the  Judges  put  his  decision  upon  grounds  pecu- 

adm'r    liar  to  himself;  and  therefore  that  the  decision  is  not 
^^'\     an  authority  binding  upon  this  Court.     But  we  never- 
ton's     theless  refer  with  confidence  to  that  case  as  one  of  high 
^'   authority,  as  well  for  the  ability  of  the  argument  by 
which  the  judgment  is  sustained,  as  for  the  respect 
which  is  due  to  the  opinions  of  the  venerable  and  en- 
lightened Judge  who  concurred  in  it.    And  even  if  the 
Court  should  think  that  the  mode  of  proceeding  sanc- 
tioned by  the  decision  in  that  case,  is  a  departure  from 
the  ancient  mode  of  proceeding  in  such  case ;  as  it  is  a 
question  not  of  right  but  of  practice,  and  as  the  prac- 
tice so  authorized  by  that  case,  is  most  consistent  with 
the  security  of  parties,  and  the  policy  of  the  law,  we 
submit  that  it  should  be  adhered  to  by  the  Court. 

Bouldin,  for  the  appellee. 

The  plea  of  the  statute  of  limitations  presents  the 
only  debateable  question  in  this  case.  There  is  cer- 
tainly no  ground  for  imputing  laches  to  the  appellee  or 
his  intestate's  estate.  The  terms  of  the  judgment 
itself  conclusively  ascertain  that  at  the  time  of  its 
rendition  there  were  no  assets  out  of  which  it  could  be 
satisfied ;  and  such  being  the  case,  there  was  no  right 
at  that  time  to  enforce  the  judgment  by  execution,  and 
consequently  there  could  be  no  default  in  failing  to 
attempt  it.  It  is  true  that  assets  accrued  about  the 
year  1815,  but  there  was  then  no  representative  of 
Charlton's  estate ;  nor  was  that  estate  represented  until 
1831;  within  nine  years  after  which  time  this  suit 
was  brought.  Now  there  could  very  clearly  be  no 
presumption  of  payment  between  the  accruing  of  assets 
in  1815  and  the  qualification  of  the  appellee  as  Charl- 
ton's administrator  in  1831;  for  between  those  periods 
there  was  no  person   in  esse  to  whom  payment  could 
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be  made;  and  there  has  certainly  been  no  pretence  of  1851. 

payment  to  th^  appellee  since  1831.     The  case  stands  Xerai. 
then  simply  on  a  delay  of  nine  years  to  demand  pay- 


ment of  a  judgment;  and  I  am  aware  of  no  case  in    adm'r 
which  such  delay  has  been  held  sufficient  either  to    ^harl- 
raise  a  presumption  of  payment,  or  to  bar  a  demand  on     ton's 
the  ground  of  laches.  ^  ^^ 

It  is  true  that  in  the  case  of  Anderson  v.  BurwelVs 
ex'ors,  6  Gratt.  405,  cited  by  the  counsel  for  the  appel- 
lants, this  Court  applied  the  doctrine  o;t  laches.  But 
that,  to  use  the  language  of  the  learned  counsel  who 
argued  the  cause  for  the  appellees,  was  "a  naked,  unmit- 
igated case  of  sleeping  for  half  a  century  and  more;" 
and  there  was  no  successful  attempt  to  explain  the 
delay.  In  the  case  of  BurwelVs  ex'ors  v.  Anderson^  3 
Leigh,  348,  however,  to  which  the  case  Just  referred  to 
was  a  sequel,  the  Court  sustained  a  bill  tiled  after  the 
lapse  of  some  30  years,  expressly  on  the  ground  that 
for  a  great  part  of  the  time  the  estate  to  which  the 
legacy  was  due,  was  not  represented.  There  is  noth- 
ing then  in  the  question  of  laches. 

I  come  now  to  the  real  question  in  the  cause,  the 
statute  of  limitations,  1  Rev.  Code,  p.  489,  §  5.  This 
it  is  said  presents  a  peremptory  bar  to  the  proceeding; 
and  the  case  of  Braxton  v.  Woods,  2  Gratt.  25,  is  cited 
to  sustain  the  plea. 

It  cannot  be  denied  that  the  learned  Judge  who  de- 
livered the  opinion  of  the  majority  of  the  Court  in  that 
case,  did  hold  that  the  statute  applied  to  a  judgment 
qumdo  aceiderent;  and  the  Judge  who  concurred  with 
him  must  also  be  regarded  as  holding  the  same  opinion, 
But  it  will  be  observed  that  the  case  was  decided  by  a 
bare  Court,  and  the  third  Judge  not  only  did  not  con- 
cur with  the  majority,  but  evidently  dissented.  It  was 
conceded  too  by  all  the  Judges  in  that  case  that  the 
question  now  under  consideration  did  not  arise.  The 
judgment  there  was  not  a  judgment  quando,  but  one 
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1851.     of  a  totally  different  character.     It  did  not  preclude, 
Te^.    ^^^^  invited  an  enquiry  into  the  state  of  the  assets:  and 


adm^r. 


.  all  that  was  said  about  the  effect  of  the  statute  on  a 
adm'r  judgment  quandoy  was  clearly  beside  the  case.  The 
ChsLTl-  q^^^tio"?  then,  is  an  open  one,  and  must  now  be  adju- 
tpn'e     dicated  for  the  first  time. 

It  is  said  the  terms  of  the  statue  are  broad  enoagb 
to  embrace  a  judgment  quandoy  and  the  mischiefe 
intended  to  be  guarded  against  equally  apply  to  such  a 
judgment. 

The  object  of  the  statute  is  to  prevent  a  judgment 
creditor  trom  sleeping  on  his  rights ;  to  compel  him 
promptly  to  take  out  execution  on  his  judgment,  by 
imposing  a  forfeiture  for  his  failure  to  do  so.  Let  us 
examine  then  the  nature  aud  effect  of  a  judgment 
quando;  and  see  whether  it  can,  by  any  just  construc- 
tion, be  embraced  by  the  terms  of  this  statute. 

The  judgment  quando  is  wholly  unlike  a  general 
judgment.  It  ascertains  of  record,  it  is  true,  like  a 
general  judgment,  the  existence  and  amount  of  a  debt 
from  the  estate  of  a  decedent;  but  here  the  analogy 
ceases.  It  concedes  by  its  terms  that  there  are  no 
asset  out  of  which  it  can  be  satisfied ;  and  confers  on 
the  creditor  no  present  right  to  issue  or  even  to  ask  for 
an  execution.  Indeed,  under  no  circumstances,  can  an 
execution  issue  on  such  a  judgment  as  a  matter  of 
course.  It  can  only  issue  by  special  award  of  the 
Court,  on  suggestion  and  proof  of  assets  accruing  since 
the  date  of  the  judgment  This  suggestion  of  assets 
must  be  made  by  sdre  facias  on  the  judgment,  aud 
unless  made  the  scire  facias  is  demurrable.  Mara  v. 
Quin,  6  T.  R.  1;  Noel  v.  Nelson,  2  Wms.  Saund.,  p. 
214,  and  notes.  So,  too,  if  the  suggestion  be  made 
and  issue  be  taken  on  the  fact  of  assets,  and  it  turns 
out  that  none  have  accrued  since  the  date  of  the  judg- 
ment, the  plaintiff'  in  the  sdre  facias  will  be  nonsuited. 
Taylor  v.  Holman,  Bull.  N.  P.  169. 
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From  this  view  of  the  nature  of  a  judgment  quando^  1851. 
it  will  be  seen  that  an  award  of  execution  thereon  is  Teraa. 
by  no  means    a  matter  of  course,  as  in  the  case  of  ■ 


ordinary  judgments.     The  object  of  the  scire  facias  on    adm*r 

a  judgment  quando  is  not  to  revive  a  judgment,  the    qj^j. 

vitality  of  which  has  been  suspended  by  failure  to  take     ton's 

&diii'r 
out  execution  thereon  within  the  year.     Its  function 

is  entirely  dissimilar.  It  is  to  suggest  some  new  mat- 
ter, viz.,  the  accruing  of  assets,  which  gives  the  right 
not  to  revive,  but  for  the  first  time  to  put  in  motion 
a  judgment  previously  dormant.  It  is  rather  analo- 
gous to  the  scire  facias  on  a  recognizance,  or  on  a 
judgment  on  a  bond  with  collateral  condition,  suggest- 
ing breaches. 

Such  being  the  nature  of  the  judgment  quandoj  and 
the  functions  of  the  scire  facias  to  enforce  it,  the 
question  arises,  is  it -embraced  by  the  terms  of  the 
statute  fairly  construed.  I  submit,  both  on  reason  and 
authority,  that  it  is  not.  What  are  the  terms  of  the 
statute?  "  Judgments  in  any  Court  of  record  within 
this  commonwealth,  where  execution  hath  not  issued, 
may  be  revived  by  scire  facias  or  an  action  of  debt 
brought  thereon,  within  ten  years  next  after  the  date 
of  such  judgment,  and  not  after."  Now  apart  from 
judicial  construction,  is  it  possible,  upon  any  just  and 
common  sense  construction  of  these  words,  to  resist 
the  plain  implication  which  at  once  arises,  that  they 
refer  to  judgments  capable  of  being  executed*  at  once, 
but  on  which  "execution  hath  not  issued"  within  the 
year;  judgments,  the  vitality  of  which  had  been  sus- 
pended by  such  failure  to  take  out  execution;  and 
which,  by  reason  thereof,  required  to  be  revived  by 
scire  facias  or  action  of  debt;  and  not  to  a  judgment 
incapable  in  its  nature  of  being  forthwith  executed, 
and  about  which  no  default  can  be  predicated.  The 
construction  we  contend  for  results  naturally  from  the 
terms  of  the  statute,  and  accords  with  the  spirit  of  the 
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1861.     act  of  limitations,  which  only  imposes  a  forfeiture  on 
Term.    ^^^  ^^^  ^^®  slept  on  his  rights ;  who  has  failed  to 


admY. 


'  avail  himself  of  a  legal  remedy ;  whilst  the  construc- 
adm'r  tion  contended  for  on  the  other  side  would  lead  to  the 
Charl-  st^^^g^  result  of  punishment  to  a  party  for  failing  to  do 
ton's  that  which  under  the  law  he  has  no  right  or  power  to 
do.  That,  I  submit,  would  be  an  anomaly  in  legisla- 
tion and  judicial  contruction. 

This  view  of  the  statute  is  fortified  by  the  concluding 
paragraph  of  the  same  section,  referring  to  judgments 
on  which  executions  have  issued  but  have  not  been 
returned.  In  such  cases  the  creditor  is  authorized  not 
to  revive  his  judgment,  but  to  "obtain  other  execu- 
tion," for  the  term  of  ten  years  from  the  date  of  such 
judgment,  and  not  after.  Why  this  distinction  between 
judgments  on  which  '*  execution  hath  not  issued  "  and 
judgments  on  which  execution,  hath  issued,  without 
being  returned  ?  The  period  of  limitation  is  the  same 
in  both  cases.  Why  is  the  first  to  be  revived  by  scire 
facias  or  action  of  debt,  whilst  on  the  second  the 
creditor  is  allowed  to  *' obtain  other  executions?" 
Obviously,  because,  by  the  issue  of  an  execution  in 
the  last  case  the  judgment  has  been  already  kept  alive 
and  needs  no  revival,  whilst  in  the  first  the  vitality  of 
the  judgment  has  been  suspended  by  the  failure  to  take 
out  execution  within  the  year,  and  the  judgment  raust 
necessarily  be  revived  by  scire  facias  or  action  of  debt 
before  execution  can  issue. 

The  same  distinction  is  studiously  observed  in  the 
next  section,  1  Rev.  Code,  p.  489,  §  6,  saving  to  per- 
sons under  certain  disabilities  the  benefit  (aft«r  disabili- 
ties removed)  of  a  "judgment  where  no  execution  hath 
issued,  by  reviving  the  same  by  scire  facias  or  by  ac- 
tion of  debt;"  and  where  execution  hath  issued  and  no 
return  made,  giving  them,  not  a  revival  of  the  judg- 
ment, but  "  the  benefit  of  other  executions."  I  sub- 
mit, then,  that  it  would  be  doing  the  utmost  violence 
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to  the  terms  and  spirit  of  this  statute  to  make  it  apply  1851. 
to  a  judgment  on  which  the  party  has  no  right,  under  xerm. 
any  circumstances,  to  issue  an  execution.  . 

But  it  is  said  that  the  terms  of  the  statute  embrace  adm'r 
all  judgments  without  distinction,  and  of  course  a  judg-  q^j\. 
ment  quando,  Now,  it  is  conceded  from  the  bench,  ton's 
and  at  the  bar,  and  is  abundantly  sustained  by  autho- 
rity, that  the  statute  does  not  apply  to  a  judgment  with 
a  eessat  execuiio,  which  is  a  stay  by  the  act  of  the  par- 
ties for  a  definite  period,  nor  to  a  judgment  enjoined 
by  decree  of  a  Court  of  chancery,  which  is  a  stay  by 
the  act  of  the  CJourt  for  an  indefinite  period,  nor  to  a 
judgment  for  an  annuity  payable  at  a  future  day.  In 
none  of  these  cases  does  the  statute  apply  from  the  date 
of  the  judgment.  Hiscocks  v.  Kempy  30  Eng.  C.  L. 
R.  182 ;  Underhill  v.  Devereux^  2  Wms.  Saund.  p.  72, 
c.  72  f;  Noland  v.  Cromwell,  6  Munf.  185.  Yet  they 
are  all  "judgments,"  and  if  the  terms  of  the  statute 
are  broad  enough  to  embrace  a  judgment  quando,  they 
are  alike  broad  enough  to  embrace  these.  Why  are 
they  not  embraced  ?  Simply  because,  from  the  nature 
of  the  judgments,  or  the  circumstances  attending  them, 
the  creditor  has  no  right  to  issue  execution  on  them. 
So  with  the  judgment  quando  ;  from  its  terms  and  cha- 
racter the  creditor  has  no  right  to  issue  execution  on  it. 
Now  the  chief  difference  between  a  judgment  quando 
and  a  judgment  with  a  eessat,  is,  that  the  former  is  a 
stay  for  an  indefinite  period  by  operation  of  law,  whilst 
the  latter  is  a  stay  for  a  definite  period  by  the  act  of 
the  parties.  The  effect  is  the  same  in  both — incompe- 
tency to  take  out  execution — and  this  is  the  true  test 
of  the  applicability  of  the  statute. 

Should  it  be  urged  that  the  distinction  just  stated  is 
important,  the  argument  is  answered  by  the  case  of  a 
judgment  enjoined,  for  that  like  the  judgment  quando, 
is  a  stay,  of  execution  for  an  indefinite  period  by  act  of 
the  Court.     Yet  the  statute  does  not  apply  to  it. 
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1851.         The  only  case  I  have  been  able  to  find  in  which  this 
Term.    q"^8tion  might  have  been  directly  adjudicated,  is  the 


adm'r. 


— -— —  ease  of  Lidderdale  v.  Robinson^  2  Brock.  R.  160.  In 
adm'r  that  case  a  bill  was  filed  in  the  year  1820  to  enforce  a 
Charl-  d^^*^^^  ^^  dssets^  rendered  in  1797.  The  bill  alleged 
ton's  that  assets  had  recently  accrued,  and  the  claim  was  en- 
forced after  the  lapse  of  twenty-three  years,  without 
even  raising  the  question  of  limitation,  although  the 
case  was  much  contested. 

But  the  learned  Judge  in  Braxton  v.  WoodSy  says 
that  the  bar  applies  to  a  judgment  quaftdo^  because  a 
scire  facias  will  lie  on  it  at  once  and  without  proof  of 
assets,  whilst  on  a  judgment  with  a  cessai^  a  sdre  facias 
would  not  lie.  I  have  endeavoured  to  shew  that  it  is 
the  capacity  to  take  out  an  execution^  and  not  a  scire 
facias^  that  brings  the  creditor  within  the  operation  of 
the  statute.  In  all  respect,  however,  I  would  insist 
that  the  distinction  suggested  does  not  exist.  It  is 
quite  as  easy  to  repeat  a  judgment  with  a  cessat^  as  a 
judgment  qaando^  although  the  operation  would  be 
alike  useless  in  both  cases,  the  parties  being  neither 
better  nor  worse  oft'  afterwards,  than  they  were  before. 
The  scire  facias  will  lie,  I  think,  in  neither  case;  but 
if  in  either,  then  in  both. 

In  the  case  at  bar,  there  were  no  assets  within  ten 
years  after  the  date  of  the  judgment.  If,  then,  a  scire 
facias  had  been  sued  out  within  the  ten  years,  and  had 
stated  the  truths  it  would,  on  the  authorities  already  ad- 
duced, have  been  dismissed  on  demurrer. 

It  is  conceded,  however,  that  the  suggestion  of  assets, 
must  be  made,  butthisis  treated  as  a  mere  form,  adopted 
in  order  that  the  scire  facias  may  conform  to  the  judg- 
ment. This  conformity  to  the  judgment  is  matter  not 
of  form  but  of  substance.  The  prayer  of  the  scire  fa- 
cias is  for  an  award  of  execution  on  the  judgment. 
Now  the  judgment  is  itself  conditional ;  its  enforce- 
ment depending  on  the  accruing  of  assets;  and  yet,  we 
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are  told,  that  the  happeuing  of  that  on  which  alone  the    1851. 
right  to  execute  the  judgment  depends,  is  unimportant,    xerm. 
and  its  allegation  a  mere  form,  because  it  is  the  object——" 
of  the  party  to  obtain,  not  what  he  asks  for,  an  award    adm'r 
of  execution,  but  a  simple  renewal  of  his  judgment   q^^j^i, 
quando.     That  is  to  say,  the  plaintiff  in  the  scire  fa-    ton's 
cias^  must  allege  that  which  he  knows  to  be  false,  and 
ask  for  that  to  which  he  knows  he  is  not  entitled,  in 
order  to  arrive  at  a  mere  repetition  of  the  judgment 
quando  !  !  !    Can  this  be  law  ? 

But  suppose  the  scire  facias  to  be  sustained,  what 
would  be  the  judgment  on  it?  Not  a  new  judgment 
quando^  on  which  an  execution  or  scire  facias  might 
issue :  Such  is  not  the  function  of  the  scire  facias. 
*'  It  seeks  not  a  new  judgment  on  which  execution  is 
to  issue,  but  an  award  of  execution  on  the  judgment 
already  rendered.  The  execution  issues  on  that  judg- 
ment, and  the  award  of  it  on  the  scire  facias  is  but  the 
authority  to  issue  it.  Stanard,  J.  in  Taylor  v.  Spin- 
dle^  2  Gratt.  64;  Robinson's  Vorxn^^  passim.  The  only 
judgment  then  that  could  be  entered  on  such  a  proceed- 
ing would  be  an  award  of  execution  quando  acciderini^ 
on  the  previous  judgment.  But  that  would  neither  be 
the  issuing  of  an  execution  nor  the  unconditional  award 
of  execution,  nor  a  judgment  on  which  execution  might 
thereafter  be  awarded.  It  leaves  the  condition  of  the 
parties  unchanged,  only  giving  to  the  creditor,  what  he 
had  before,  the  right  to  sue  out  execution  on  his  pre- 
vious judgment  by  scii^e  facias  when  assets  should  ac- 
crue. After  such  an  entry,  a  plea  that  no  execution 
had  issued  on  the  judgment  quando^  within  ten  years 
from  its  date,  would  be  true  both  in  form  and  in  sub- 
stance, and  if  applicable  to  a  judgment  quando,  could 
not  be  avoided. 

I  submit,  however,  that  neither  reason  nor  authority 
will  justify  a  pioceeding,  which  if  it  state  the  truth 
will  be  demurrable,  and  which  fo  be  sustained  mustal- 
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1851.     lege  what  i?  known  to  be  false,  and  pray  for  what  can- 
T^m.    ^^^  ^  granted,  in  order  to  attain  that  which  will  leave 
—— :~  the  party  precisely  where  he  was  before, 
fldmr        There  might  be  some  rea^-jon  to  contend  that  the  sta- 
^^Yi-    ^^^  wo<ild  ap{>ly  from  the  accruing  of  as^et:?:  a>  from 
tonV     that  time  the  creditor  would  have  a  p»erfect  right  to  sue 
out  execution  by  scire  fnc'tas.     And  this  pirinciple  seems 
now  to  be  established  by  the  Code  of  1850,  p.  710. 
But  even  this  would  not  help  the  appellant  in  this  case. 
When  the  assets  accrued  there  was  no  representative  of 
Charlton's  estate ;  and  the  bill  wa«  filed  within  the  pe- 
riod of  limitation,  computed  from  the  date  of  the  ap- 
pellee's qualification  as  administrator. 

On  everv  ground  the  decree  should  be  affirmed. 

Daniel,  J,  The  judgment  upon  which  the  decree 
sought  to  be  reversed  is  founded,  was  rendered  in  the 
year  1802.  Xo  steps  appear  to  have  been  taken  to  en- 
force the  judgment  until  the  institution  ot  this  suit  in 
the  year  1840. 

Thomas  Smith  the  intestate  of  the  appellant  William 
P.  Smith,  in  his  answer  to  the  bill,  set  up  two  defences, 
to  wit,  the  statute  of  limitations,  and  the  presumption 
of  satisfaction  arising  from  the  great  delay  in  proceed- 
ing upon  the  judgment.  It  is  insisted  in  the  petition 
and  in  the  arguments  of  counsel  here,  that  both  of  said 
defences  were  good,  and  that  the  Chancellor  erred  in 
overruling  them. 

The  judgment  was  obtained  by  William  Wiseham  ad- 
ministrator and  Mary  Charlton  administratrix  of  Fran- 
cis Charlton  deceased,  against  John  Lewis,  executor  of 
Warner  Lewis  deceased,  to  be  levied  of  the  goods  and 
chattels  of  the  said  Warner  Lewis  deceased,  when  as- 
sets sufficient  should  come  to  the  hands  ot  the  defen- 
dant to  be  administered. 

It  is  stated  in  the  bill,  and  proved  by  a  deposition  in 
the  cause,  that  Wiseham  the  administrator  died  in  1804 
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or  1805,  and  that  Mary  Charlton  the  administratrix     1851. 

died  in  1810  or  1811 ;  and  Anderson  the  appellee  quali-    Term. 

lied  as  administrator  de  bonis  non  of  the  said  Francis  "t-ttt" 

Smith  8 
Charlton  in  February  1831.  Though  thirty-eight  years,    adm'r 

therefore  elapsed  between  the  date  of  the  judgment  and    cj^j. 

the  commencement  of  proceedings  to  enforce  it,  it  ap-    ton's 

pears  that  for  at  least  twenty  years  of  that  period  the 

estate  of  Charlton  was  without  a  representative.  There 

cannot,  of  course,  arise  any  presumption  of  satisfaction 

during  this  interval,  and  excluding  it,  there  remains  but 

seventeen  or  eighteen  years  upon  the  lapse  of  which  to 

rest  that  defence. 

Xo  circumstances  in  aid  of  the  lapse  of  time  are  aver- 
red in  the  answer  or  disclosed  in  the  proofs.  If  this, 
therefore,  had  been  a  judgment  de  bonis  iestatoris^  to 
be  levied  presently  of  the  goods  &c.  in  the  hands  of 
the  representative,  instead  of  a  judgment  when  assets, 
I  should  hardly  suppose  that  the  demand  to  have  it 
satisfied  could  have  been  successfully  resisted  on  the 
score  of  lapse  of  time  :  And  when  the  character  of  the 
judgment  is  adverted  to,  and  the  further  fact  is  brought 
into  the  statement  of  the  case,  to  wit,  that  no  assets 
came  into  the  hands  of  the  representative  of  Lewis  till 
after  the  death  of  both  the  administrator  and  adminis- 
tratrix of  Charlton,  to  wit,  in  1815,  it  seems  to  me  that 
all  grounds  for  a  defence,  resting  upon  lapse  of  time  or 
staleness  of  demand,  is  entirely  removed. 

It  remains  to  be  considered  whether  the  statute  of 
limitations  presents  any  baf. 

It  must  be  conceded  that  the  words  of  the  5th  sec- 
tion of  the  statute  of  limitations,  1  Rev.  Code,  p.  489, 
are  sufficiently  broad  to  cover  the  case  of  a  judgment 
when  assets ;  and  two  of  the  members  of  this  Court, 
(the  President  and  Judge  Baldwin,)  expressed  the  opi- 
nion, in  the  case  of  Braxton  v.  Wood's  admW,  4  Gratt. 
25,  that  such  judgments  fell  within  the  scope  and  de- 
sign of  the  statute. 
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1851.         I  did  not  regard  the  question  as  fairly  arising  in  that 
Term.    ^^®  ^^  adjudication,  inasmuch  as  the  judgment  to 
,        which  the  bar  of  the  statute  was  there  sought  to  be 
adm'r    applied,  was  not,  in  my  opinion,  a  judgment  quando 
Ch^  1-    ^^^i^^^U  but  a  judgment  de  bonis  iestatoris^  capable 
ton's     of  beino^  at  once  enforced  by  execution,  without  the 
previous  issuing  of  a  scire  facias.     With  such  views 
of  the  nature  of  the  judgment,  I  did  not  deem  it  ne- 
cessary to  express  any  opinion  as  to  whether  judgments 
when  assets  came  within  the  meaning  of  the  statute. 
I  did,  however,  on  that  occasion,  endeavour  to  investi- 
gate the  subject,  but  was  unable  to  find  any  authoritj 
directly  bearing  on  the  question,  except  the  opinion  of 
Judge  Lomax,  expressed  in  his  work  on  the  law  of 
executors  and  administrators.     At  page  465,  vol.  2,  he 
says,  that  he  regards  them  as  embraced  within  the  pro- 
visions of  the  statute ;  but  he  does  not  vouch  any  de- 
cision, nor  does  he  go  into  any  reasoning  in  support  of 
the  opinion. 

A  re-examination  of  the  question,  with  a  view  to  the 
decision  of  this  case,  has  been  attended  by  a  like  re- 
sult ;  and  I  therefore  regard  the  question  as  an  open 
one. 

The  words  of  the  statute  embrace  all  judgments, 
without  exception  or  proviso,  "  where  execution  hath 
not  issued,"  and  limit  the  suing  out  of  a  scire  fadas, 
or  the  bringing  of  an  action  of  debt  thereon,  to  the  ten 
years  next  after  the  date  of  the  judgments.  The  6th 
section  of  the  statute  provides  for  disabilities  appertain- 
ing to  the  persons  entitled  to  the  judgments,  and  exis^ 
ing  at  the  date  of  the  judgments;  and  gives  the  fur- 
ther period  of  five  years  after  the  removal  of  such  dis- 
abilities, for  suing  out  the  scire  facias^  or  bringing  the 
action  ;  but  no  provision  is  made  for  the  case  of  disabi- 
lities belonging  to  the  judgment  themselves.  Such 
disqualifications  or  disabilities  may  however  be  attach- 
ed to  or  so  connected  with  the  judgments  as  to  render 
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it  Ugally  impossible  (for  a  period)  to  enforce  them  by  1851. 
execution,  or  to  revive  them  by  scire  facias,  or  to  bring  xerm. 
an  action  npon  them.     The  judgments  so  situated,  it- 


will  hardly  be  presumed  the  Legislature  intended  any  adm'r 
limitation  to  apply,  during  the  period  of  their  incapa-  ^7' , 
city.  ton's 

By  the  common  law  the  failure  of  the  plaintiff  to 
sue  out  execution  within  the  year,  so  far  created  the 
presumption  of  a  payment,  satisfaction  or  release  of  the 
judgment,  as  to  compel  the  plaintiff  to  bring  his  action 
on  the  judgment;  and  thus  give  the  defendant  an  op- 
portunity, by  pleading,  to  put  in  issue  such  supposed 
payment,  satisfaction  or  release.  By  the  statute  West- 
minster 2,  13  Edward  1,  c.  45,  a  scire  facias  is  given 
to  the  plaintiff  to  revive  his  judgment  where  he  has 
omitted  to  sue  out  execution  within  the  year;  and  it  is 
now  the  remedy  most  usually  resorted  to  for  such  pur- 
pose. 

Notwithstanding  the  year's  neglect  drives  the  plain- 
tiff, generally,  to  his  action  or  scire  facias j  the  English 
cases  furnish  many  exceptions  to  the  rule.  As  when 
a  writ  of  error  is  brought  on  a  judgment,  the  delay  in 
executing  the  judgment  being  imputable  to  the  defen- 
dant, execution  may  issue  after  the  judgment  is 
affirmed,  although  more  than  a  year  and  a  day  have 
elapsed  since  the  judgment  was  signed.  1  Salk.  322. 
So  if  a  plaintiff  has  a  judgment  with  a  ^'cessat  executio'^ 
for  a  given  time,  he  may  within  a  year  and  a  day 
after  the  expiration  of  the  time  allowed  by  the  "  cessat 
execuiio,^'  take  out  execution  without  a  scire  facias. 
1  Salk,  322.  So  when  the  plaintiff  is  prevented  from 
suing  out  his  execution  within  the  year  by  the  de- 
fendant's obtaining  an  injunction  out  of  chancery,  he 
may  npon  the  dissolution  of  the  injunction,  have  exe- 
cution without  resorting  to  the  scire  facias.  This  was 
for  a  time  disputed,  but  is  now  well  settled  law.  2 
Burr.  R.  660.  And  even  where  a  year  after  judgment  had 
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1851.     expired  before  the  writ  of  error  was  sued  out,  and  the 

Term,    judgment  is  affirmed,  or  plaintiff  in  error  is  nonsuited, 
— —  or  the  writ  of  error  discontinued,  the  plaintiff  may  sue 

adm'r    out  execution,  the  writ  of  error  being  held  to  have 

Charl-    ^^^^^^^  ^^^  judgment.     1  Show.  402. 

ton's  In  most  of  the  States  of  this  Union  the  same  rule 
^  ^'  prevails  either  by  force  of  the  common  law  or  by  virtue 
of  legislative  enactment;  and  the  same  or  like  excep- 
tions will  be  found  to  obtain.  Thus  in  Nicholson  v. 
Howsley,  5  Litt.  Sel.  Cas.  218,  the  agreement  of  the 
parties  to  suspend  the  execution  prevented  the  opera- 
tion of  the  one  year  rule ;  and  in  8  Serg.  &  Rawle 
377,  and  3  Binn.  R.  160,  it  was  decided  that  the  plain- 
tiff would  be  excused  by  such  agreement,  whether 
entered  on  the  record  or  not.  And  in  the  case  of  the 
United  States  v.  Harford  ^  My,  19  John.  173,  it  was 
decided  that  when  the  execution  is  delayed  at  the 
request  and  for  the  benefit  of  the  defendant,  the  role 
requiring  a  scire  facias  does  not  apply.  So  in  Long 
V.  Morton,  2  A.  K.  Marsh.  R.  39,  where  there  was  a 
decree  against  a  widow  for  a  tract  of  land  with  a  re- 
servation of  her  right  of  dower,  and  a  period  fixed 
within  which  she  might  have  it  assigned,  and  providing 
that  if  she  should  by  the  day  fixed  have  her  dower 
assigned,  she  might  satisfy  the  decree  by  surrendering 
up  so  much  of  the  tract  as  might  not  be  allotted  to 
her,  it  was  held  that  he  ^^ habere  facias^^  might  well 
issue  within  twelve  months  after  the  date  fixed  for  the 
allotment. 

The  language  of  the  first  section  of  our  execution 
law,  1  Rev.  Code,  p.  524,  ch.  134,  is  ''that  all  persons 
who  have  or  shall  hereafter  recover  any  debt,  4c.,  by 
the  judgment  of  any  Court  of  record  within  this 
Commonwealth,  may  at  their  election  prosecute  writs 
oi  fieri  facias,  ^c,  xoithin  the  year,  for  taking  the  goods, 
&e!,  &c." 
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The  language  of  the  statute  is  explicit  in  confining  1851. 
the  peremptory  right  to  sue  out  execution  "  within  the  xenn. 
year."    Yet  I  presume  it  has  not  been  doubted  since- 


the  decisions  in  Eppes  v.  Randolph^  2  Call  186,  and    adm'r 
Noland  v.  Cromwell^  6  Munf.  185,  that  this  one  year's   q^\a 
limitation  could  not  avail  a  defendant  where  there  had    ton's 
been  a  stay  of  execution  by  his  own  agreement,  or  by       ^  ^' 
force  of  an  injunction  obtained  at  his  instance. 

In  any  of  the  instances  above  cited  of  stay  of  exe- 
cution, whether  by  "  cessat  execiitio  "  or  the  parol  agree- 
ment of  the  parties,  or  by  injunction  or  supersedeas^  I 
presume  it  will  not  be  doubted  that  the  plaintiff  might 
at  the  end  and  expiration  of  the  time  bring  his  action 
of  debt  upon  the  judgment,  instead  of  suing  execu- 
tion thereon ;  and  that  if  the  judgment  had  been  thus 
suspended  for  more  than  ten  years,  he  might  meet  the 
statute  of  limitations  by  shewing  that  though  his 
judgment  was  more  than  ten  years  old,  and  one  upon 
which  no  execution  had  issued,  and  thus  falling  within 
the  very  words  of  the  statute,  yet  that  it  was  so  situa- 
ted that  no  execution  could  be  sued  out  on  it,  and 
therefore  that  it  did  not  fall  within  the  true  meaning 
and  design  of  the  statute. 

When  a  plaintiff  in  an  action  against  an  executor  or 
administrator  takes  judgment  of  assets  quando  accide- 
rint,  it  is  well  settled  that  he  cannot  at  any  future  time 
proceed  to  execution  on  the  judgment,  without  first 
suing  out  a  scire  facias  to  state  that  assets  have  come 
to  hand,  and  to  warn  the  defendant,  should  he  be  able 
to  allege  any  thing  against  such  execution.  Tidd's 
Practice  1063. 

If  after  the  lapse  of  ten  years  from  the  date  of  his 
judgment,  upon  which  no  execution  hath  issued,  the 
plaintiff  in  his  action  thereon  may  successfully  meet 
the  plea  of  the  statute  by  shewing  that  by  the  agree- 
ment of  parties,  or  by  force  of  an  injunction  obtained 
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1851.  by  the  defendant,  he  could  not  in  the  meantime  sue 
Tenn.  ^^^  execution,  it  is  difficult  to  conceive  of  any  good 
reason  why  he  may  not  obviate  the  force  of  the  plea 


adm'r    when  tendered  to  an  action  of  debt  on  a  judgment 
Charl-    "  qucttTido^^^  by  a  demurrer  or  replication  objecting  that 
ton's     by  the  very  form  and  nature  of  the  judgment  itself  he 
™  ^'   had  been  prevented  from  issuing  the  execution. 

In  construing  the  statute  its  aim  and  purpose  must 
be  looked  to,  and  its  language  ought  to  have  a  fair  and 
reasonable  interpretation.  The  limitations  imposed  on 
the  right  of  the  plaintiff  to  maintam  an  action  on  his 
judgment,  have  reference  to  and  grow  out  of  his  con- 
duct in  respect  to  the  execution,  and  necessarily  pre- 
suppose that  the  plaintiff  had  at  some  time  the  right  to 
sue  out  execution  which  he  has  failed  to  exercise. 
That  this  is  so,  is,  I  think,  made  still  more  apparent  by 
looking  to  the  second  clause  of  the  section  of  the  sta- 
tute, now  under  consideration,  which  provides  that 
**  where  execution  hath  issued  and  no  return  is  made 
thereon,  the  party  in  whose  favour  the  same  was  issued, 
shall  and  may  obtain  other  executions,  or  move  against 
any  sheriff  or  other  officer  or  their  security  or  securi- 
ties for  not  returning  the  same,  for  the  term  of  ten 
years  from  the  date  of  such  judgment,  and  not  after." 
This  Court  held  in  the  case  of  Herringion  v.  Harkms^ 
adm^rs,  1  Rob.  R.  591,  that  whilst  the  right  to  sue  out 
other  executions  on  a  judgment  where  an  execution 
had  been  before  issued  but  not  returned,  was,  by  this 
clause,  expressly  limited  to  ten  years,  an  action  of  debt 
was  not  embraced  in  the  words  or  meaning  of  the 
clause ;  and  that  in  all  cases  where  the  plaintiff  W 
sued  out  execution  there  was  no  limitation  to  the  period 
within  which  an  action  of  debt  might  be  brought  on 
the  judgment. 

"Whilst  the  second  clause  of  the  fifth  section  pre- 
scribes a  limitation  to  the  remedies  of  plain ti fife  in  the 
cases  where  they  have  so  far  availed  themselves  of  the 


Digitized  by  VjOOQIC 


COURT   OF    APPEALS   OF    VIRGINIA.  451 

means  of  enforcing  judgment  as  to  sue  out  execution,     1851. 
but  have  obtained  no  return  thereon,  the  first  clause    Terai. 

of  the  section  was,  in  ray  opinion,  designed  to  pre- ; — ;— 

scribe  the  limitation  to  their  remedies,  where  having  a    adm'r 
right  to  sue  out  executions,  they  have  wholly  failed  to    ^^'' , 
exercise  the  right      By  the  term  "  judgments  "  in  the     ton's 
first  clause,  are  intended  judgments  clothed  as  judg-       ^^^ 
ments  ordinarily  are,  with  the  capacity  of  being  en- 
forced ;  judgments  upon  which  the  plaintifts  have  the 
right  to  sue  out  executions.     Where  the  exercise  of  this 
right  is  stayed  or  suspended  by  the  agreement  of  the 
parties,  or  by  the  restraints  of  legal  proceedings  set  on 
foot  at  the  instance  of  the  defendant,  the  limitation 
will  not  begin  to  run  in  favour  of  the  defendant  till  the 
time  of  such  stay  or  suspension  has  expired.     Judg- 
ments which  shew  upon  their  faces  that  there  is  now 
no  right  to  enforce  them  by  execution,  and  that  such 
right  is  to  depend  on  other  proceedings  yet  to  be  insti- 
tuted, do  not,  in  my  opinion,  come  within  the  meaning 
and  operation  of  the  statute  at  all. 

Inasmuch  as  the  assets  subjected  to  the  decree  in  this 
case  came  into  the  hands  of  the  administrator  of  Lewis 
after  the  death  of  the  administrator  and  administratrix 
of  Charlton,  and  before  the  administration  de  bonis  non 
was  granted,  and  the  administrator  de  bonis  non  brought 
suit  within  the  ten  years  after  his  qualification,  the  plea 
of  the  statute  could,  under  no  aspect  of  the  case,  avail 
the  appellant^  unless  he  could  shew  that  the  limitation 
began  to  run  in  his  favour,  not  from  the  time  of  the 
coming  in  of  the  assets,  but  ft*om  the  date  of  the  judg- 
ment :  And  such  is  the  proposition  contended  for ;  a 
proposition  which  seems  to  me  to  run  counter  to  all  the 
analogies  of  the  law.  It  is  argued  that  though  no  as- 
sets came  into  the  hands  of  the  defendant  within  ten 
years  after  the  date  of  the  judgment,  it  was  the  duty 
of  the  plaintiff,  in  order  to  keep  alive  his  claim,  to  sue 
out  a  scire  facias  or  to  bring  an  action  of  debt,  within 
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1851.  said  period,  suggesting  that  assets  had  come  into  the 
Term,  defendant's  hands  out  of  which  he  had  a  right  to  de- 
mand  execution  of  his  judgment.  And  though  upon 
adm'r  an  issue,  made  up  on  the  state  of  the  assets,  the  plaia- 
^r^l_  tift*  had  confessed  that  no  assets  had,  since  the  judgment, 
ton's  come  into  the  hands  of  the  defendant,  or  such  issue 
had  been  tried  and  found  against  him,  (as  it  must  have 
been  in  accordance  with  the  fact,)  he  would  have  been 
entitled  to  take  a  second  judgment  quando  exiderint ; 
that  the  first  judgment  would  be  merged  in  the  second, 
and  that  the  limitation  would  again  begin  to  run  from 
the  date  of  the  last  mentioned  judgment.  It  is  said 
that  as,  in  the  original  action,  the  plaintiff  may,  not- 
withstanding he  admits  there  are  no  assets  in  hand  lia- 
ble to  his  demand,  take  a  judgment  quando,  there  is 
no  reason  why,  in  the  proceedings  upon  the  scire  fa- 
cias, or  in  the  action  upon  the  judgment  quando^  he 
may  not  pursue  a  like  course  anJ  take  a  similar  judg- 
ment. This  reasoning  is,  I  think,  founded  on  a  mista- 
ken view  of  the  ends  and  objects  of  the  two  actions. 
In  his  original  action  the  plaintiff  seeks  the  accomplish- 
ment of  two  purposes,  the  judicial  ascertainment  of  the 
justice  of  his  claim  against  the  decedent,  and  ot  his 
right  to  have  present  satisfaction  out  of  the  estate  of 
the  decedent,  in  the  hands  of  his  representatives.  lu 
such  action  though  the  administrator  shews  that  there 
is  nothing  now  in  his  hands  liable  to  the  plaintiff's  de- 
mand, such  defence  does,  in  no  way,  contravene  the 
right  of  the  plaintiff  to  prove  the  original  justice  and 
unsatisfied  state  of  his  claim  against  the  decedent ;  nor 
does  it  present  any  reason  why  the  plaintiff  should  not 
have  satisfaction  of  his  claim  out  of  any  assets  that 
may,  in  future,  come  into  the  hands  of  the  representa- 
tive. Though,  therefore,  the  plaintiff*  fails  in  effect- 
ing one  of  the  purposes  of  his  suit,  there  is  no  reason 
why  he  should  be  denied  the  accomplishment  of  the 
other.      The    judgment   quando    acciderint    has    been 
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moulded  by  the  •Courts  to  meet  the  exigences  of  the  1851. 
case.  The  sentence  of  the  Court  is  pronounced  in  fa-.  Xem. 
vor  of  the  debt  or  demand,  but  its  satisfaction  is  made " 


dependent  on  the  future  cominjs^  in  of  the  assets  out  of   adm'r 
which  to  pay  it.     In  the  second  proceeding,  or  suit,    q^^^ 
upon  the  judgment,  the  gravamen  of  the  complaint,    ton^i 
the  gist  of  the  action,  is  the  coming  in  of  assets  since 
the  judgment,  and  the  failure  of  the  defendant  in  ap- 
plying them  to  its  discharge.     The  suggestion  that  as- 
sets have  come  to  the  hands  of  the  representative  since 
the  judgment  is  no  mere  form  or  legal  fiction,  but  in- 
volves the  pith  of  the  controversy,  and  presents  the 
point  on  which  the  action  rests.     The  judgment  quando^ 
from  its  very  form  and  nature,  is  an  acknowledgment  of 
the  most  solemn  form  on  the  part  of  the  plaintiff,  that 
he  is  entitled  to  be  satisfied  only  out  of  future  assets. 
If  no  assets  have  come  to  hand  since  the  judgment,  the 
plaintiff  has  nothing  to  complain  of  or  on  which  to 
found  his  action.     In  the  case  of  an  ordinary  judgment 
capable  of  being  presently  executed,  it  is  true  the  plain- 
tiff may  bring  his  action  of  debt  upon  it  as  soon  as  it 
is  rendered.     He  is  entitled  to  immediate  satisfaction, 
and  the  defendant  is  at  once  in  default  if  he  does  not 
pay  it.     But  it  is  difficult  to  conceive  of  the  propriety 
of  a  suit  where  the  plaintitt*  cannot  truly  allege  any 
grievance,  and  the  defendant  is  in  no  default.     If  the 
plaintitt*  fails  in  proving  that  assets  have  since  come,  &c. 
he   must,  I  think,  go  out  of  Court :  Yet  I  do  not  see 
why  a  failure  in  this  suit,  because  of  its  being  prema- 
turely brought,  should  form  any  bar  to  a  scire  facias  or 
action  brought  thereafter  when  assets  have  actually 
come  to  hand.     Should  the  defendant  rely  on  the  ver- 
dict and  judgment  in  the  proceedings  on  the  former  scire 
facias  or  action  on  the  judgment,  the  plaintiff  might 
reply  and  shew  that  his  defeat  was  occasioned  solely  by 
the  failure  to  shew  assets,  and  that  assets  have  come 
into  the  hands  of  the  representative  since  said  last  men- 
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1851.     tioned  proceedings.    A  case  has  been  cited  which  shews 

Tem.    ^^^^  where  the  plaintiff  in  his  scire  facias  or  action  on 

a  iudffraent  when  assets,  shews  that  assets  of  a  Hmited 

Smith's       "^     ^  ^  .  .  n    .  '     ^ 

adm'r    amount  not  suincient  to  satisiy  his  demand  have  since 

Charl-  judgment  come  to  hand,  he  may  take  judgment  for  so 
ton's  much  to  be  presently  levied  de  bonis  testatoriSy  and 
have  judgment  qiiando  for  the  balance.  I  do  not  per- 
ceive the  weight  of  the  authority  as  applicable  to  a  case 
in  which  the  plaintiff  wholly  fails  to  prove  assets.  It 
the  plaintiff  proves  assets  to  any  extent,  he  does  to  that 
extent  maintain  the  allegation  on  which  his  action  rests; 
and  he  ought  to  have  judgment  accordingly ;  and  as 
there  is  no  propriety  in  two  judgments  of  the  same 
character  for  the  same  thing,  provision  in  the  same 
judgment  is  made  for  the  balance  of  his  demand  oatof 
the  future  assets.  His  original  judgment  is  as  it  were 
merged  in  the  second;  and  any  future  proceedings  for 
the  collection  of  the  demand  will  be  founded  on  said 
last  mentioned  judgment.  But  where  he  wholly  ikils 
in  his  proof  of  assets  he  only  shews  that  he  has  been 
premature  in  his  proceedings,  and  his  demand  still  rest^ 
on  his  former  judgment,  exactly  as  it  did  before;  with 
the  exception  that  in  any  future  action  or  scire  Jams 
the  right  to  shew  assets  will  be  confined  to  the  period 
since  the  judgment  in  the  unsuccessful  proceedings  just 
mentioned.  Judgments  quando  acciderent  may  be  ren- 
dered against  heirs  as  well  as  against  executors  and  ad- 
ministrators. In  debt  against  a  niece  as  heir  to  the  un- 
cle, the  defendant  confessed  the  bond,  but  pleaded  that 
nothing  in  fee  simple  descended  to  her  besides  a  rever- 
sion of  thirty  acres,  &c.  after  the  death  of  such  a  one. 
It  was  held  that  the  plaintiff  might  take  a  special  judg- 
ment to  recover  the  debt  and  damages  of  the  aforesaid 
reversion,  when  it  should  fall  in.  And  in  Fortreyy. 
Fortrcy^  2  Vern.  R.  184,  it  was  decided  that  where  a 
man  obtains  judgment  against  an  heir  who  has  a  rever- 
sion in  fee  descended  to  him,  the  judgment  is  only  of 
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assets  quando  acciderint;  and  the  creditor  cannot  by  a  1851. 

bill  in  equity,  compel  the  heir  to  sell  the  reversion,  but  xerm. 
must  expect  till  it  falls  in.     So  in  Comyn's  Digest,  vol. 


6,  p.  326,  Pleader  2,  E.  4,  Replication,  it  is  said,  "  after  adm'r 
iriens  per  descent  pleaded,  the  plaintiff  may  pray  execu-  (^Yl- 
tion  of  assets  cum  acciderint;  or  if  riens  per  descent  ton's 
propter y  he  may  pray  execution  of  assets  confessed ;  or 
reply  that  the  defendant  had  assets  ultra;  and  if  he  re- 
plies assets  ultra  he  may  wave  it  and  pray  judgment 
of  assets  confessed  cum  acciderint.^^  In  Wdls  v.  Bow- 
Ung^s  heirs,  2  Dana's  R.  41,  most  of  the  foregoing  au- 
thorities are  cited,  and  the  further  case  is  put  of  the 
title  to  real  estate  descending  to  an  heir  whilst  in  the 
adverse  possession  of  another;  and  it  is  said  that  there 
48  the  same  reasons  in  favour  of  allowing  judt^ments 
quando  against  heirs  as  against  executors ;  that  the  cre- 
ditor is  not  presumed  to  know  the  state  of  the  assets  in 
the  hands  of  the  heir  or  executor,  and  he  should  not  be 
prejudiced  by  bringing  his  suit  to  establish  his  debt 
against  the  decedent,  before  assets  have  come  to  hand. 

Take  the  case  of  a  suit  against  an  heir  on  the  bond 
of  his  ancestor  and  of  a  judgment  thereupon  quando  ; 
the  heir  having  no  estate,  in  possession,  descended,  but 
having  a  right  to  lands  which  at  the  death  of  the  an- 
cestor were  in  the  adverse  possession  of  another,  and 
for  which  the  heir  has  instituted  his  action.  Of  lands 
so  situated,  the  plaintiff  could  not  have  execution ; 
but  they  would  be  assets  when  recovered.  Pending  such 
adverse  possession  and  controversy,  no  failure  to  pro- 
ceed on  his  judgment  could,  I  think,  prejudice  the 
plaintiff;  and  I  do  not  perceive  any  reasons  that  would 
bring  a  judgment  against  an  executor  when  assets 
within  the  operation  of  the  stiitute  that  would  not 
apply  with  equal  force  to  the  like  judgment  just  men- 
tioned against  the  heir. 

If  I  am  correct  in  supposing  that  no  action  on  a  judg- 
ment quando  against  an  executor  can  be  maintained 
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1861.  without  alleging  and  proving  assets,  it  follows  that,  if 
Te?m.  ^^^  statute  embraces  such  judgments  at  all,  it  designs 
to  defeat  all  recovery  upon  them  after  ten  years,  though 


Smith's  .       ,  .        .  ,      ,      , 

adm'r    no  assets  may  come  m  the  mean  time  into  the  handa 

Charl-  ^^  ^^^  representative ;  the  only  means  of  avoiding  tbe 
ton's  operation  of  the  statute,  suggested,  being  the  suing  out 
of  a  scire  facias^  or  bringing  an  action  and  taking  a 
new  judgment  when  assets.  But  whether  correct  or 
not  in  my  views  of  the  plaintiff's  right  to  maintain  a 
suit  on  such  a  judgment  without  proving  assets ;  I  am 
satisfied  that  the  statute  only  embraces  judgments  that 
may  be  enforced  by  execution  without  some  new  pro- 
ceeding; and  that  judgments  quartdo  stand  as  they  did 
at  the  common  law,  liable,  after  assets  have  come  to 
hand,  to  those  presumptions  of  satisfaction  that  attach^ 
to  judgments  ordinarily  where  there  has  been  great  de- 
lay in  proceeding  upon  them. 

An  objection  to  the  jurisdiction  of  the  Court  is  raade 
in  the  answer.  It  is  not,  however,  mentioned  in  the 
petition,  nor  noticed  in  the  arguments  of  counsel,  and 
may,  I  suppose,  be  regarded  as  abandoned.  The  cir- 
cumstances disclosed  in  the  bill  and  the  proofs,  in  rela- 
tion to  the  state  of  the  assets,  furnish,  I  think,  proper 
grounds  for  the  resort  to  a  Court  of  equity.  One  of 
the  causes  of  error  assigned  is,  that  the  copy  of  the 
judgment  filed  is  not  properly  authenticated.  Xo  ex- 
ception was  made  to  the  paper  in  the  Court  below,  and 
nothing  said  of  it  in  the  argument  here.  I  have  not 
been  able  to  discover  the  force  of  the  objection. 

I  see  no  error  in  the  decree,  and  am  of  opinion  to 
aflirm  it. 

Baldwin,  J,  We  have  to  determine  in  this  case 
whether  a  judgment  quando  acciderint  against  an  exe- 
cutor or  administrator,  not  revived  or  renewed  by  scirt 
facias  or  action  of  debt  brought  thereon  within  ten 
years  next  after  the  date  of  the  judgment  is  barred  bj 
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the  statute  of  limitations,  1  Rev.  Code,  eh.  128,  §  5,  1851. 

p.  489.     In  2  Lomax  Ex'ors  455,  the  affirmative  cou-  ^e^m. 
struction  of  the  statute  is  expressed  by  the  learned  au- 


thor; but  the  question  has  never  been  authoritatively    adm'r 
decided   by  this  Court.     Braxton  v.    Woo(Vs  adrrCr^  4    q^^'^i- 
Gratt.   25,  was  the  case  of  a  judgment  recovered  by    ton's 
confession,  "  if  a  sufficiency  of  assets  of  the  defendant's    *  ™  ^* 
testator's  estate  shall  remain  after  payment  of  debts  of 
superior  dignity ;  "  and  was  decided  by  the  three  Judges 
then  sitting  to  be  barred  by  the  statute.     In  the  opi- 
nion which  I  delivered  in  that  case,  I  had  occasion,  for 
the  sake  of  illustration,  and  the  development  of  the 
principles  belonging  to  the  subject,  to  express  xa-^  views 
of  the  statutory  bar  in  regard  to  judgments  quando  ac- 
eiderinty  and  to  shew  their  application  a  fortiori  to  the 
judgment  we  were  then  considering.     In  that  opinion 
the  President  concurred.      Judge  Daniel  delivered  a 
separate  opinion,  in  which  he  stated  his  own  reasons 
for  concurring  in  the  decision,  but  was  silent  in  re- 
lation to  the  application  of  the  statute  to  a  judgment 
quxindo  acciderini. 

The  question,  therefore,  in  regard  to  a  judgment 
quando  acciderint,  is  still  an  open  one,  and  the  views 
of  it  presented  by  my  opinion  in  Braxton  v.  Wood^s 
adm'r^  have,  in  the  argument  of  the  present  case,  been 
earnestly  and  ably  controverted  by  the  appellee's  coun- 
sel; but  upon  grounds,  as  I  conceive,  unavoidably  nar- 
row and  technical.  In  order  that  those  grounds  may 
be  distinctly  understood,  and  ta avoid  unnecessary  repe- 
tition, I  must  here  refer  to  the  opinion  as  reported,  to 
which,  after  a  careful  reconsideration,  I  still  adhere. 

It  is  contended,  in  the  first  place,  on  the  part  of  the 
appellee,  that  judgments  quando  acciderint  are  not  at 
all  embraced  by  the  statute.  K  this  be  so,  then  it  fol- 
lows that  though  assets  to  many  times  the  amount  of 
such  a  judgment  come  to  the  hands  of  the  executor  or 
administrator,  in  a  few  days  thereafter,  yet  the  plaintiff 
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1851.  may  lie  by  an  indefinite  number  of  years,  and  then  pro- 
Term  ^^^^  *^  enforce  his  demand.  It  is  difficult  to  conceive 
any  consideration  of  policy  which  could  have  induced 


admV  the  legislature  to  permit  such  a  result,  in  the  enactment 
^7*  J  of  a  law,  intended  to  quiet  not  only  individuals  bat 
ton'8  (lead  men's  estates  against  antiquated  judgments.  It 
is  not  denied  that  other  judgments  de  bonis  testatoris 
fell  within  the  plain  meaning  of  the  statute,  and  it  can- 
not be  denied  that  a  judgment  quando  acciderintj  in 
the  case  supposed,  would  fall  ivithin  the  same  mischief; 
and  it  is  remarkable  if  such  an  exception  was  contem- 
plated that  it  was  not  indicated  by  express  words. 

It  is  sufficiently  obvious  that  the  construction  con- 
tended for  is  merely  literal,  and  unwarranted  even 
by  that  mode  of  treating  the  subject.  The  words  of 
the  statute  are,  ^'judgments  in  any  Court  of  record 
within  this  Commonwealth,  where  execution  hath  not 
issued,  may  be  revived  by  scire  facias  or  an  action  of 
debt  brought  thereon,  within  ten  years  after  the  date 
of  such  judgment,  and  not  after."  And  the  argument 
is  founded  upon  the  word  "  revived,"  which  it  is  urged 
indicates  a  judgment  which  has  become  dead  by  the 
failure  to  sue  out  executiou  within  the  year,  and  not 
one  upon  which  no  execution  could  have  issued  at  any- 
time from  its  rendition.  But  the  word  "  revived  "  does 
not  warrant  the  interpolation  of  the  word  "dead,*' 
which  has  never  been  applied  to  a  judgment,  and  could 
not  be  applied  with  more  propriety  to  one  upon  which 
execution  might,  than  to  one  upon  which  it  could  not, 
have  issued.  A  judgment  on  which  execution  has  not 
issued  within  the  year,  is  not  dead  but  only  sleepeth, 
and  may  be  awakened  not  only  by  scire  facias  or 
debt,  but  by  suing  out  execution  without  either,  if  the 
delay  has  been  occasioned  by  the  acts  of  the  defen- 
dant, or  for  his  accommodation  and  at  his  request.  8 
Bac.  Abr.  600,  601,  602;  United  States  v.  Harford, 
19  John.  173;  and  in  no  case  is  suing  out  execution 


Digitized  by  VjOOQIC 


COURT   OF   APPEALS    OF   VIRGINIA.  459 

after  the  year  without  scire  facias  void,  but  only  void-     1851. 
able.     Id.  -^eS 


The  word  revived  is  used  in  the  statute  in  reference  . 
not  to  the  character  of  the  judgment,  but  to  that  of  adm*r 
the  specified  remedies,  to  wit,  a  scire  facias  or  an  ac-  q^^^, 
tion  of  debt,  and  it  has  the  same  meaning  in  regard  to  ton's 
both,  that  is  to  say,  the  renewal  of  the  judgment;  in 
the  former  remedy  by  an  award  of  execution,  and  in 
the  latter  by  the  recovery  of  a  new  judgment.  And 
both  remedies  may  be  resorted  to  as  well  before  as  af- 
ter the  year.  8  Bac.  Abr.  603;  1  Chit.  Plead.  355: 
and  either  may  be  preferable  to  suing  out  execution, 
where  the  plaintiff  wishes  a  judicial  decision,  in  a  re- 
gular course  of  pleading  and  trial  at  law,  upon  some 
question  touching  the  validity  or  discharge  of  the  judg- 
ment. We  accordingly  find  that  the  period  of  limita- 
tion begins,  not  from  one  year  after  the  judgment,  but 
from  its  date.  The  statute  it  will  be  seen,  embraces 
the  subject  ot  limitations  after  judgment,  by  two  dis- 
tinct clauses  ot  the  same  sentence;  the  first  of  which 
relates  to  judgments  where  execution,  from  whatever 
cause,  has  never  issued,  and  the  last  to  further  proceed- 
ings by  execution,  where  execution  has  once  issued 
without  being  returned. 

When  we  come  to  the  spirit  and  policy  of  the  sta- 
tute, there  is  if  possible  still  less  difficulty.  It  is  an  act 
of  limitation  against  judgments,  and  like  other  acts  of 
limitation  a  statute  of  repose.  It  bars  the  judgment 
by  barring  the  only  actions  at  law  by  which  it  can  be 
enforced,  the  action  of  debt  and  the  writ  of  scire 
facias  which  is  a  judicial  writ,  and  in  that  sense  an 
action,  open  to  all  the  pleadings,  evidence  and  modes 
of  trial  applicable  to  the  action  of  debt.  The  necessity 
for  a  penod  of  limitation  is  stronger  than  in  most  other 
cases;  for  the  judgment  being  matter  of  record  per- 
petuates itself,  and  cannot  be  erased  even  by  the  con- 
curring act  of  the  parties:  while  the  evidence  of  its 
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1851.     discharge  or  release,  or  opposing  equities,  rests  for  the 
Tem.    ^^^^  V^^  io  perishable  documents,  or  the  fleeting  tes- 


timony  of  witnesses. 

adm'r        I  cannot  doubt  therefore  that  judgments  qaando  aed- 

C^rl-    ^^^^^  ^^  within  the  plain  terms  and  meaning  of  the 

ton's     statute,  as  well  as  all  other  judgments  upon  which  no 

execution  has  ever  issued;  and  that  if  there  be  any 

difficulty  in  the  construction  of  the  statute,  it  is  as  to 

the  period  of  time  from  which  the  limitation  begins  to 

run,  whether  from  the  date  of  the  judgment  or  the 

time  when  assets  come  to  the  hands  of  the  executor  or 

administrator:  and  here  it  is  that  we  must  advert  to 

the  nature  of  the  judgment. 

A  judgment  de  bonis  testatoris  is  compounded  of  two 
elements,  the  recovery  against  the  estate  represented 
by  the  defendant,  and  his  responsibility  for  the  assets. 
The  first  is  irrespective  of  the  condition  or  amount  of 
the  assets;  the  last  is  dependent  upon  the  assets  which 
have  come  to  his  hands  to  be  administered.  If  the 
demand  in  the  action  be  just,  he  cannot  resist  the 
recovery  of  it  against  the  estate  because  he,  has  no 
assets  to  satisfy  it;  and  on  the  other  hand,  he  has  a 
right  to  relieve  himself  from  personal  liability,  direct 
or  indirect,  by  shewing  that  he  has  fully  administered. 
And  if  he  does  so,  or  the  fact  be  admitted  by  the 
plaintiff,  how  is  judgment  to  be  rendered,  so  as  to 
establish  the  debt  against  the  estate,  and  at  the  same 
time  his  full  administration  of  the  assets  up  to  the  time 
of  his  plea?  The  difficulty  arises  from  his  uniting  in 
his  own  person  his  individual  with  his  representative 
interests,  so  that  a  judgment  against  the  estate  must  be 
rendered  through  him;  and  that  difficulty  is  solved  by 
the  plaintifi's  taking  a  recovery  of  his  debt  against  the 
defendant  in  his  representative  character,  to  be  levied 
of  the  goods  and  chattels  which  were  of  the  decedent 
at  the  time  of  his  death,  and  which  since  the  plea 
pleaded  have  come,  or  which  shall  thereafter  come,  to 
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his  hands  to  be  administered.  This  is  a  subsisting  1851. 
judgment  against  the  estate,  and  may  be  enforced  not  xem 
only  against  the  same  executor  or  administrator,  but- 


.         ^    1       Smith's 
against  any  subsequent  personal  representative  of  the    adm'r 

^^^-  Charl- 

The  plea  of  fully  administered  therefore,  although    ton's 

both  in  form  and  substance  a  plea  in  bar,  is  one  of  a 
peculiar  nature.  It  can  be  pleaded  only  by  an  executor 
or  administrator,  and  presents  no  answer  to  the  justice 
of  the  plaintiff's  demand  :  but  only  serves  to  shew  that 
the  defendant  is  not  accountable  therefor,  having  no 
assets  of  the  estate  in  his  hands  wherewith  to  pay  it. 
It  is  no  bar  to  the  recovery  of  the  debt  against  the 
estate,  but  to  the  present  accountability  of  the  then 
representative.  The  plaintiff  is  therefore  not  bound  to 
take  issue  upon  it,  but  may  admit  it  to  be  true,  and 
.  take  his  judgment  notwithstanding,  with  a  direction 
that  it  shall  be  paid  out  of  assets  that  may  thereafter 
come  to  the  defendant's  hands.  It  this  were  not  so, 
and  the  plaintiff  prevented  from  establishing  the  justice 
of  his  demand  by  a  judgment  against  the  estate,  the 
absurd  consequence  would  follow  of  absolving  the 
estate  therefrom  forever,  because  of  its  present  inability 
to  make  payment. 

The  leading  authority  upon  this  point  is  Mary 
Skipnei/'s  Case,  8  Co.  134  a,  which  was  debt  on  a  bond 
against  the  executors  of  the  obligor :  the  defendants 
pleaded  fully  administered,  and  so  nothing  in  their 
hands :  replication  that  they  had  assets :  the  jury  found 
assets  in  part;  and  judgment  was  given  for  the  whole 
debt,  damages  and  costs;  which  judgment  was  affirmed 
in  the  Exchequer  chamber ;  for  upon  the  bar  which  is 
nothing  in  their  hands,  the  plaintiff  might  have  prayed 
judgment  immediately:  for  thereby  the  debt  is  con- 
fessed, but  that  she  cannot  have  execution  until  the 
defendants  have  goods  of  the  deceased. 
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1851.         In  Dorchester  v.  Webb^  Cro.   Car.  372,  the  propriety 
Term     ^^  ^^  judgment  in  Mary  Shipky^s  Case  was  not  de- 


adm'r. 


nied,  but  the  soundness  of  the  opinion   upon  which  it 
Smith's  i^i-iT  imi 

adm'r    was  founded  disputed^     The  report  states  it  was  con- 

^' ,  tended  that  when  an  executor  pleads  fully  adminiBtered 
ton's  the  plaintiff  may  take  judgment  presently,  and  expect 
when  the  defendant  hath  assets,  for  he  remains  alwajs 
executor  and  may  have  goods  of  the  testator;  and  for 
that  purpose  was  cited  Mary  Shipley^s  Case,  that  if  an 
executor  pleads  fully  administered  the  plaintiff  may 
take  judgment  presently,  and  expect  when  he  has  aa- 
sets  in  his  hands.  On  the  other  hand,  the  law  as  stated 
in  Mary  Shipley^s  Case  was  denied,  and  the  difference 
contended  to  be  that  when  it  is  found  that  the  defen- 
dant has  some  assets,  though  of  little  value,  so  as  he 
hath  not  fully  administered,  the  plaintiff  shall  have 
judgment  of  the  entire  debt,  but  he  shall  not  have  ex- 
ecution but  of  as  much  as  is  found,  and  shall  not  be 
barred  of  the  residue,  and  if  more  assets  come  after- 
wards he  may  have  scire  facias  to  have  execution 
thereof;  but  if  it  be  found  that  he  hath  fully  adminis- 
tered, or  if  it  be  so  pleaded  and  confessed,  then  judg- 
ment shall  be  against  the  plaintiff.  And  so  the  Court 
held  the  law  to  be. 

But  in  Noely  ^c.  v.  Nelson^  2  Wms.  Saunders,  pt. 
2d,  p.  214,  226,  the  principle  of  Mary  Shipley's  Case 
was  affirmed.  The  action  was  debt  against  executors 
upon  a  bond  of  their  testator :  the  defendants  pleaded 
plene  administrav  it  J  on  which  /p\eQ>  the  plaintiff  prayed 
his  judgment  of  the  debt  to  be  of  assets  quando  acci- 
derint  according  to  the  rule  in  Mary  Sh'pley^s  Case; 
and  the  Court  gave  judgment  accordingly ;  on  which 
judgment  the  executors  brought  a  writ  of  error,  and 
insisted  on  the  matter  in  law,  that  such  judgment  as 
this  ought  not  to  be  given,  notwithstanding  the  opinion 
in   Mary  Shipley^ s   Case;    and   of  such  opinion   was 
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Twysden,  Justice,  strongly,  who  denied  the  said  opin-  1851. 

ion  in  Mary  Shipley^s  Case,  to  be  law,  and  relied  much  xem. 
on  the  opinion  of  Jones,  Bushby  and  Croke,  in  Dorches- 


ter V.    Webby   where    Maj-y  Shipley's   Case   is   denied    adm'r 
by  them  to  be  law:  but  Kelynge,  Chief  Justice,  Rains-    q^^^^, 
ford  and  Morton,  Justices,  held  the  judgment  to  be    ton's 
good;   and   afterwards  a   precedent    being  produced 
where  such  a  judgment  was  entered  according  to  the 
opinion  in  Mary  Shipley's  Case,  Twysden  agreed  that 
the  judgment  should  be  affirmed.     And  the  reporter 
gives  the  pleadings  and  judgment  in  the  case,  p.  216, 
which  judgment  is  as  follows: 

"And  the  said  W  inasmuch  as  the  said  M  and  T 
by  their  said  plea  do  not  deny  but  that  the  said  writing 
now  here  into  Court  brought  is  the  deed  of  the  said  N 
the  testator,  nor  that  the  said  debt  in  the  said  writing 
specified  is  a  true  and  just  debt,  yet  unpaid  and  not 
satisfied,  or  otherwise  discharged ;  and  inasmuch  as  the 
said  W  cannot  deny  but  that  the  said  M  and  T  have 
not,  nor  on  the  day  of  the  suing  out  of  the  original 
writ  of  him,  the  said  W,  nor  ever  since  hitherto,  had 
any  goods  or  chattels  which  were  of  the  said  N  the 
testator,  at  the  time  of  his  death,  in  their  hands  to  be 
administered,  prays  judgment  of  his  debt  aforesaid  by 
him  above  demanded,  to  be  levied  of  the  goods  and 
chattels  which  were  of  the  said  N  at  the  time  of  his 
death,  and  which  shall  hereafter  come  to  the  hands  of 
the  said  M  and  T  to  be  administered :  therefore  it  is 
considered  that  the  said  W  recover  against  the  said  M 
and  T  his  debt  aforesaid,  to  be  levied  of  the  goods  and 
chatties  of  the  said  N,  the  testator,  at  the  time  of  his 
death,  and  which  shall  hereafter  come  to  the  hands  of 
the  said  M  and  T  to  be  administered."  And  the  like 
form  of  judgment  will  be  found  in  2  Lilley's  Ent's 
505,  and  irr2  Lomax  Ex'ors  446. 

The  principle  of  Mary  Shipley's  Case,  and  of  Noel 
V.  Nelsoriy  has  never  since  the  latter  case  been  question- 
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1851.     ed,  and  it  is  equally  applicable  whether  the  plaintiff 
Term,    contesses  the  plea  of  fully  administered,  or  takes  isaae 

: — ;—  upon  it  and  it  is  found  against  him,  in  the  whole  or  in 

adm*r  part.  All  the  cases  agree  that  where  the  jury  find  as- 
Charl-  ®^^®  ^"  f^Tty  the  plaintiflE  shall  have  judgment  for  the 
ton's  residue  also,  to  be  levied  quando.  And  in  Dorehester 
V.  Webb,  the  plaintiff's  confession  of  the  plea  was  verj 
properly  considered  as  standing  upon  the  same  footing 
as  a  verdict  thereupon  for  the  defendant,  though  the 
Court  erred  in  the  conclusion  that  thefe  ought  in  either 
case  to  be  judgment  against  the  plaintiff.  The  defence 
is  pleaded  in  bar  of  the  action,  and  ought  to  have  the 
same  result  whether  found  or  admitted  to  be  true.  No 
reason  can  be  assigned  for  a  distinction,  except  that  in 
the  case  of  a  verdict  the  defendant  has  been  subjected 
to  costs  at  the  trial,  which  is  no  reason  for  defeating  a 
just  debt,  but  only  for  allowing  such  costs  to  the  defen- 
dant. And  a  judgment  for  the  plaintiff'  quando,  after 
verdict  for  the  defendant  upon  the  plea  of  fully  admi- 
nistered may  very  properly  be  regarded  as  in  the  nature 
of  a  judgment  non  obstante  veredicto. 

The  case  of  Timberlake  v.  Benson^s  adm^r,  2  Virg. 
Cas.  348,  serves  to  shew  that  according  to  the  Virginia 
practice  the  plaintiff  has  judgment  quando  accldemt^ 
as  well  where  there  is  a  verdict  for  the  defendant  upon 
the  plea  of  fully  administered,  as  where  the  plaintiff 
confesses  the  plea  to  be  true.  The  General  court  there 
held  that  where  an  administrator  pleads  the  single  plea 
of  fully  administered  on  which  the  plaintiff  takes  issne, 
and  the  issue  is  found  for  the  defendant,  the  verdict  is 
conclusive  proof  that  the  defendant  has  not  present  as- 
sets ;  but  as  the  plea  is  an  acknowledgment  that  the  in- 
testate is  indebted  to  the  plaintiff,  and  the  verdict  is  not 
conclusive  that  the  defendant  may  not  have  future  as- 
sets, the  judgment  ought  to  be  rendered  for  the  plain- 
tiff' for  his  debt  and  costs,  to  be  levied  of  the  goods  of 
the  intestate  quando  aeciderint ;   but  as  the  defendant 
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has  supported  his  issue,  and  to  maintain  the  only  plea  1851. 
which  he  pleaded  has  been  subjected  to  costs,  he  ought  xemi. 
to  have  a  judgment  for  the  general  costs  of  his  defence  - 


against  the  plaintiff.     And  that  where  the  defendant    adm'r 
pleads  non  assumpsit  and  fully  administered,  and  issue    nj^^j. 
is  taken  on  both,  and  both  tried,  and  the  first  issue  is    ton's 
found  for  the  plaintiff,  and  the  second  for  the  defen-       ^  ^' 
dant,  the  judgment  ought  to  be  for  the  plaintiff,  as  in 
the  former  case ;  because  as  he  is  obliged  to  come  into 
Court  to  establish  a  debt  due  to  his  intestate,  he  ought 
to  recover  not  only  his  debt  but  his  costs  also  out  of 
the  future  assets;  but  as  the  defendant  has  supported 
his  second  plea,  he  ought  to  have  a  judgment  for  the 
costs  which  he  has  expended  in  supporting  that  issue, 
that  is  for  his  separate  costs  of  that  issue. 

In  Burnes  v.  Burton^  1  A.  K.  Marshall,  Kent'y  R. 
369,  it  was  held  that  on  a  plea  of  fully  administered,  if 
the  plaintiff  takes  issue  upon  the  plea  of  fully  adminis- 
tered, and  it  is  found  against  him,  he  must  pay  costs, 
but  yet  have  judgment  quando  acciderint. 

In  Miller  v.  Towles,  4  J.  J.  Marshall,  Kent'y  R.  266, 
in  an  action  of  covenant,  on  a  verdict  for  the  defendant 
CD  the  plea  of  fully  administered,  it  was  held  to  be  er- 
ror to  render  judgment  in  bar  of  the  action ;  as  the  issue 
acknowledged  the  justice  of  the  plaintiff's  demand,  it 
should  have  been  in  his  favour  for  the  damages,  to  be 
levied  quando  acciderint, 

Wilson  V.  Hurst,  Peters'  Cir.  Ct.  R.  441,  was  a  scire 
facias  against  executors  on  a  judgment  against  their 
testator ;  the  defendants  pleaded  payment  and  no  as- 
sets :  there  was  a  verdict  for  the  plaintiff  on  the  plea  of 
payment,  and  for  the  defendant  on  the  plea  of  fully  ad- 
ministered ;  and  the  plaintiff  prayed  judgment  quando 
acciderint,  which  was  directed. 

The  question  whether  assets  or  not  is  the  same  after 
a  judgment  quando  that  it  was  before,  except  that  the 
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1851.     range  of  it  is  more  limited  in  point  of  time.    It  is  open 
•[^rm     ^^  ^^^  ^^^^  pleadings,  evidence,  verdict  and  judgment. 


See  the  proceedings  in  a  scire  facias^  2  Wms.  Saunders, 
adm'r    P^-  2,  p.  217-222,  upon  the  judgment  quando  acciderml 
p^- ,     in  Noel^  ^c.  v.  Nelson.     The  defendant  may  plead  flau 
ton's     administravit^  2   Tidd.  Prac.  1046,  and  shew  the  due 
^  ^'    administration   of  the  assets  which  have  come  to  his 
hands  since  the  former  judgment  and  plea ;  which  ques- 
tion involves  not  merely  the  enquiry  whether  goods  and 
chattels  which  belonged  to  the  decedent  did  come  to 
the  hands  of  the  executor,  but  also  his  administration 
of  them  according  to  law.     It  is  the  balance  only  doe 
from  him  after  allowance  of  the  proper  credits  which 
constitutes  the  assets  in  his  hands.    And  the  defendant 
might  plead  and  prove  judgments  recovered  against 
him  on  debts  of  higher  dignity,  and  paid  or  outstand- 
ing, to  a  greater  amount. 

It  is  argued  that  the  quando  of  such  a  judgment  has 
the  same  effect  as  the  stay  of  a  judgment  by  a  writ  of 
error,  or  an  injunction,  or  a  cessat  execuiio ;  daring 
which  the  statute  cannot  operate.  But  the  reason  is 
that  during  the  writ  of  error,  or  injunction,  or  cessat^ 
an  action  of  debt  or  scire  facias  cannot  be  brought  upon 
the  judgment.  This  it  has  been  shewn  is  not  so  in  re- 
gard to  a  judgment  quando  acciderint  upon  which  scire 
/aciVwf  or  debt  will  lie  immediately;  and  that  if  there 
be  still  no  assets  in  the  hands  of  the  executor,  the  judg- 
ment may  be  revived  or  renewed  by  the  like  judgment 
And  there  is  direct  authority  to  the  point  where  assets 
are  found  as  to  part  only,  2  Wms.  Ex'ors  1231,  and  there 
is  equal  reason  where  none  are  in  hand. 

In  the  cases  put  of  a  writ  of  error  or  injunction,  the 
judgment  is  superseded,  and  has  no  effect  during  the 
pendency  of  the  proceeding.  In  the  case  of  a  cessot 
execuiio y  the  judgment  is  in  effect  superseded,  for  the 
suspension  is  absolute  and  unconditional,  and  renders  it 
substantially  a  judgment  in  futuro.    But  a  judgment 


Digitized  by  VjOOQIC 


adm'r^ 


COURT   OF   APPEALS   OF   VIRGINIA.  467 

qwocndo  acciderinty  so  far  as  the  estate  is  concerned,  is     1851. 
immediate,  absolute  and  unconditional,  and  even  as  re-    xerm 

gards  the  executor  the  direction  as  to  the  levy  is  not  so ; — ;— 

much  a  condition  as  a  consequence  of  his  having  al-  'adm*r 
ready  accounted  for  the  previous  assets.  And  we  must  ^^  . 
not  suffer  ourselves  to  be  misled  to  the  supposition  that  ton's 
the  judgment  is  conditional,  by  the  appellation  given 
to  it  with  more  brevity  than  accurac}'. 

Indeed,  the  whole  argument  of  the  appellee's  counsel 
upon  this  branch  of  the  case  arises  from  his  treating  tho 
judgment  quando  aeciderint  as  conditional ;  and  hence 
he  has  urged  that  the  statute  of  limitations  does  not 
begin  to  run  until  assets  have  come  to  the  hands  of  the 
executor.  By  this  must  of  course  be  meant  assets,  pro- 
perly applicable  to  the  discharge  of  the  judgment;  for 
a  plea  that  no  assets  at  all  have  come  to  his  hands 
would  not  present  the  bar  of  the  statute,  it  being  at 
most  a  denial,  instead  of  an  admission,  of  a  once  exist- 
ing cause  of  action.  How  then  would  a  plea  of  the 
bar  of  the  statute  according  to  this  view  of  it  be  framed. 
It  would  have  to  set  forth  the  assets  received  by  the 
executor  since  the  judgment,  his  credits  against  the 
same  for  the  payment  of  debts  entitled  to  priority,  the 
date  at  which  a  balance  against  him  ought  to  have  been 
struck,  and  that  more  than  ten  years  have  elapsed  since 
that  time ;  thus  presenting  a  plain  breach  of  trust  on 
the  part  of  the  executor.  This  would  be  an  anomalous 
plea  of  a  statute  of  limitations,  and  a  strange  departure 
from  the  one  in  question,  which  provides  that  no  action 
or  scire  facias  shall  lie  upon  a  judgment  but  within  ten 
years  from  its  date ;  a  statute  moreover  designed  prima- 
rily, in  actions  against  executors,  for  the  protection  of 
the  estate,  and  operating  only  incidentally  and  conse- 
quentially for  the  protection  of  the  executor. 

A  plea  of  the  statute  in  general  terms,  that  the  cause 
of  the  scire  facias  or  action  did  not  accrue  within  ten 
years  would  be  idle,  if  no  assets  at  all  have  come  to  the 
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1851.     hands  of  the  executor  since  the  judgment ;  and  unavail- 
Tem.    ^"g»^f  ^"  point  of  fact  assets  have  so  come  to  his  hands; 


,     for  the  statute  could  not  run  during  the  period  of  ad- 
adm'r    ministration  of  the  assets,  but  only  at  its  close,  when  a 
p,^-  J     balance  struck  would  shew  assets,  still  remaining  in  the 
ton's     hands  of  the  executor,  from  which  time  only,  if  at  all, 
^  ^^'    could  the  statute  avail  anything.     But  it  could  not  avail 
anything  in  any  state  of  the  assets ;  for  an  executor  al- 
ways continues  executor  and  trustee  for  the  creditors, 
and  cannot  plead  the  statute  in  exoneration  of  his  per- 
sonal responsibility  for  the  assets ;  and  the  exoneration 
of  his  testator's  estate  by  limitation  of  the  statute  has 
reference  to  the  date  of  the  judgment,  and  not  to  the 
accrual  or  administration  of  the  assets. 

It  will  be  seen  that  the  statute  is  permissive  as  well 
as  negative.  It  provides  that  judgments  may  be  re- 
vived or  renewed  by  scire  facias  or  debt  brought  within 
ten  years  next  after  the  date  of  the  judgment,  and  not 
after;  and  upon  the  point  we  are  now  considering  it 
must  be  taken  that  judgments  quando  acciderini  fall 
within  the  meaning  of  the  law.  Ifow  the  statute  ought 
to  have  a  fair  and  liberal  interpretation,  so  as  to  allow 
the  revival  or  renewal  contemplated,  by  the  modes  pre- 
scribed, within  the  period  limited,  and  to  prevent  it  af- 
terwards; and  this  cannot  be  done  otherwise  than  by 
permitting  the  plaintiff  to  shew  assets  in  hand  if  he 
can,  and  if  he  should  fail,  to  place  his  case  in  a  condi- 
tion to  shew  it  thereafter.  And  we  must  not  be  deter- 
red from  a  fair  and  wholesome  construction  of  the  sta- 
tute by  supposed  formal  difficulties. 

It  is  urged  that  a  scire  facias  or  declaration  would 
be  wrong  without  the  statement  that  since  the  judg- 
ment quando  assets  have  come  to  the  hands  of  the  de- 
fendant; and  that  the  statement  may  be  denied,  and  if 
so  must  be  proved.  But  the  suggestion  in  the  scire 
facias  is  not  merely  of  assets  but  of  sufficient  assets ; 
and  it  cannot  be  denied  that  if  assets  to  the  amount  of 


Digitized  by  VjOOQIC 


COURT  OF  APPEALS  OF  VIRGINIA.  469 

one  dollar  or  even  one  cent  have  come  to  his  hands,  1851. 
the  revival  may  be  accomplished  :  then  why  not  by  the  xem. 
plaintiff's  admission  there  are  none,  with  a  prayer  of- 


judgraent  qiiando?     Surely  a  distinction  which  is  to    adm'r 


adm'r. 


defeat  forever  a  debt  acknowledged  to  be  justly  due,  qj^^^i. 
cannot  be  founded  on  such  a  nicety.  And  such  must  ton's 
be  the  inevitable  result;  for  the  plea  would  be  in  bar  of 
the  scire  facias  or  action,  and  not  in  abatement.  The 
question  whether  an  executor  has  assets  remaining  in 
his  hands  must  in  most  cases  be  one  of  mere  probabi- 
lity. Every  action,  however,  against  an  executor  or 
administrator,  is  upon  that  assumption ;  and  it  would 
be  very  remarkable  if  the  revival  or  renewal  of  a  judg- 
ment quando  should  be  defeated  by  a  mistake  or  failure 
of  proof  of  the  very  nature  which  led  to  the  judgment 
itself. 

The  reason  why  a  scire  facias  or  a  declaration  upon 
a  judgment  y?mwrfo  must  state  that  assets  have  come 
to  the  hands  of  the  defendant,  besides  the  formal  one 
of  conformity  with  the  description  of  the  judgment,  is 
that  by  the  omission  the  plaintiff  encounters  an  estop- 
pel. The  judgment  itself  is  conclusive  as  to  the  de- 
fendant's full  administration  up  to  that  time,  and  he 
has  a  right  to  plead  fully  administered  since.  It  must 
therefore  appear  that  the  plaintiff  is  not  going  behind 
the  judgment  in  search  ot  assets. 
.  The  case  cited  from  Buller's  N.  P.  169,  of  Taylor 
v.  Holmariy  was  this:  "  In  debt  on  a  judgment  against 
the  defendants  a?;  executors,  suggesting  a  devastaiit ; 
in  the  original  action  the  defendants  had  pleaded  plene 
administravit,  and  the  plaintiff  had  taken  judgment  of 
future  assets  qicando  a^cciderint.  Lord  Mansfield  would 
not  allow  the  plaintiff*  to  give  any  evidence  ot  assets 
come  to  the  hands  of  the  defendants  before  the  judg- 
ment, for  the  plaintiff  has  admitted  that  the  defendants 
fully  administered  to  that  time:  And  there  being  no 
evidence  of  any  assets  come  to  his  hands  since,  the 
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1851.     plaintiff  was  nonsuited.     Tayhr  v.  HoLmariy  at  Guild- 
Tem.    l^a"  Sittings  after  T.  1764." 

— —     The  case  is  not  in  point,  it  not  being  debt  to  revive 

adm'r  the  judgment  quando^  but  dabt  for  a  devastavit^  by 
Charl-  ^^^^b  the  plaintiff*  abandoned  the  pursuit  of  the  estate, 
ton's  and  sought  to  subject  the  executors  personally.  It  waa 
moreover  a  nonsuit,  which  must  have  been  with  the 
plaintiff's  acquiescence,  the  Court  having  no  power, 
even  in  England,  to  direct  a  nonsuit  after  appearance, 
without  his  consent.  Watkins  v.  Tamers^  2  T.  R.  275. 
Another  case  cited,  of  Mara  v.  Qain^  6  T.  R.  1, 
was  this :  The  plaintiff^  sued  out  "  a  scire  facias  upon  a 
judgment  in  an  action  of  debt  against  the  defendant  as 
executrix  of  Quiu.  After  stating  the  proceedings  in 
the  former  action,  that  the  defendant  there  pleaded  other 
judgments  recovered  and  j)la}e  administradi^  on  which 
the  plaintiff  prayed,  and  the  Court  adjudged,  that  his 
debt  should  be  levied  of  the  goods  and  chattels  of  the 
testator  which  should  thereafter  come  to  the  hands  of 
the  defendant  to  be  administered,  after  satisfaction  of 
the  other  judgments,  &c.,  it  proceeded  to  state  that  di- 
vers goods,  &c.  of  the  testator,  sufficient  to  pay  as  well 
the  other  judgments  as  the  plaintiff"'s,  had  come  to  and 
were  in  the  hands  of  the  defendant  to  be  administered, 
&c.,  (without  saying  that  those  goods  had  come  to  the 
defendant's  hands  since  his  judgment,)  and  prayed  exe- 
cution against  the  defendant  to  be  levied  of  those  goods, 
according  to  the  form  and  effect  of  his  said  recovery, 
&c.  The  defendant  pleaded  {inter  alia)  that  atler  the 
plaintiff" 's  judgment  no  goods,  &c.  of  the  testator  had 
come  to  the  defendant's  hands  to  be  administered,  &c 
To  this  the  plaintiff*  replied  that  divers  goods,  Ac.  had 
come  to  the  defendant's  hands,  &c.  (without  adding 
*  since  the  former  judgment,  &c.')  and  the  defendant 
demurred." 

In  that  case,  it  will  thus  be  seen,  that  the  plaintiff 
demurred  to  the  defendant's  plea,  that  since  the  judg- 
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ment  no  assets  had  come  to  his  hands  to  be  adrainis-     1851. 
tered  ;  which  demurrer  was  in  the  face  of  the  estoppel;    xem. 
and  in  the  argument  the  plaintiff  placed  the  case  upon       . 
the  ground  that  he  had  a  right  to  go  behind  the  judg-    adm'r 
ment  to  shew  prior  assets.     The  plaintiff  ^was  unavoid-   q^^.^, 
ably  defeated ;  and  the  question  is  not  at  all  presented,    ton's 
whether  he  might  not  have  confessed  the  plea,  and  ta- 
ken judgment  when  assets. 

The  case  of  Lidderdale  v.  Bobinson^s  admW^  2  Brock. 
R.  160,  has  no  application.  The  question  whether  the 
judgment  was  barred  by  the  statute  was  not  and  could 
not  be  made,  for  it  was  not  pleaded,  and  it  seems  pro- 
bable the  plaintiff,  in  consequence  of  his  residence  be- 
yond sea,  came  within  one  of  the  exceptions  of  the 
statute. 

It  seems  to  me,  therefore,  clear  that  whatever  may 
be  the  state  of  the  assets,  or  although  there  may  be 
none,  a  creditor  is  entitled  to  recover  judgment  against 
the  estate,  and  keep  the  same  in  force  by  revival  or  re- 
newal thereof;  and  that  this  may  always  be  accom- 
plished by  a  quando  acciderint,  the  defence  of  fully  ad- 
ministered being  personal  to  the  existing  executor  or 
administrator,  and  limited  to  the  time  of  pleading  it, 
and  no  bar  in  effect  to  the  action  itself,  whether  that 
be  founded  upon  the  original  demand,  or  upon  the  judg- 
ment. 

On  the  other  hand,  I  cannot  doubt  if  a  creditor  sleeps 
upon  his  judgment  quando  acciderint  for  ten  years  from 
its  date,  instead  of  taking  the  proper  steps  to  enforce, 
revive  or  renew  it,  the  same  is  barred  by  the  statute  of 
limitations,  as  completely  as  if  the  judgment  were  a 
general  one,  to  be  levied  of  the  goods  of  the  testator 
or  intestate,  without  restriction.  If  this  were  other- 
wise, then  as  it  has  been  shewn  that  a  plaintiff  may  at 
his  pleasure  confess  a  plea  of  fully  administered,  or  no 
assets,  and  take  judgment  quando  acciderint^  it  would 
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1851.     be  always  in  his  power,  by  his  own  act,  to  place  hia 
Temi.    demand  beyond  the  reach  of  the  statute. 

If  it  should  be  thought  hard  that  assets  accruing  after 


Smith's     ,  ,  1     1  /.  .  r      •  /»   I 

adm'r    the  ten  years  cannot  be  reached  for  satisfaction  of  the 

Charl-  j'^dgment  qua^do^  the  answer  is,  that  the  same  result 
ton's  follows  other  judgments  de  bonis  tesiatoris,  without 
regard  to  the  fact  whether  there  be  assets  in  hand  within 
the  ten  years  or  not,  and  also  all  judgments  against  per- 
sons individually,  whether  the  defendant  be  solvent  or 
insolvent,  within  or  during  that  period.  It  is  in  vain 
to  say  that  the  want  of  assets  furnishes  a  presumption 
against  the  satisfaction  of  the  judgment.  The  Legis- 
lature has  not  deemed  it  sufficient,  and  in  fact  it  might 
often  prove  fallacious,  for  the  evidence  of  assets,  as 
well  as  of  release  or  payment,  may  be  lost,  and  pay- 
ment may  have  been  made  by  the  executor  in  antici- 
pation of  future  assets,  or  by  some  person,  or  out  of 
some  fund,  collaterally  bound  for  the  debt.  It  is  a  wise 
policy,  and  cures  a  defect  of  the  common  law,  to  close 
the  door  after  such  laches  and  lapse  of  time,  against  all 
such  enquiries ;  a  policy  of  which  the  present  case  is 
an  apt  illustration.  The  judgment  in  question  was  re- 
covered in  the  year  1802,  by  the  executors  of  the  ori- 
ginal creditor,  on  a  debt  contracted  in  1798,  against  the 
executor  of  the  original  debtor,  who  died  in  the  year 
1800.  The  surviving  executor  plaintift  in  the  judg- 
ment, died  about  the  year  1810,  and  the  executor  de- 
fendant therein,  not  until  the  year  1827.  And  this  suit 
to  enforce  the  judgment  was  brought  in  the  year  1840, 
against  the  executor  of  the  defendant  in  the  judgment 
and  the  sheriff  administrator  de  bonis  no7i  of  the  origi- 
nal debtor,  by  the  administrator  di-  bonis  non  of  the 
original  creditor,  he  having  qualified  as  such  in  the  year 
1831.  After  such  lapse  of  time,  deaths  of  parties,and 
shifting  repre8entatii>ns,  what  security  is  there  for  a 
correct  adjudication   upon  the  merits  of  a  case;  aud 
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18  any  thing  more  more  manifest  than  the  wisdom  of  a     1851. 
complete  statutory  bar  ?  Tem. 

In  the  construction  of  a  statute,  where  a  case  falls  -7-: — ;— 
within  the  words  and  within  the  mischief,  upon  what  adm*r 
principle  are  we  to  search  for  an  intent  of  the  Legisla-  ^^' , 
ture  beyond  and  in  conflict  with  both  ?  Here  the  ap-  ton's 
plication  of  the  statute  of  limitations  to  the  judgment 
in  question  is  resisted,  in  the  first  place,  upon  the 
ground  that  such  a  judgment  is  not  within  the  mean- 
ing of  the  Legislature,  and  in  the  next  place,  upon  the 
ground  that  if  it  be,  the  limitation  does  not  take  effect 
until  ten  years  after  assets  have  come  to  the  hands 
ot  the  executor.  The  first  proposition  imports,  that 
though  assets  to  any  amount  have  come  to  the  hands 
of  the  executor  within  a  week  from  the  time  of  the 
judgment,  the  plaintiff  may  lie  by  for  half  a  century, 
and  then  proceed  by  scire  facias  or  debt  to  revive  the 
judgment,  though  such  assets  have  been  entirely  admi- 
nistered. The  second  proposition  imports,  that  within 
ten  years  after  assets  to  the  amount  of  a  single  cent 
have  come  to  the  hands  of  the  executor,  though  twen- 
ty years  after  the  date  of  the  judgment,  the  plaintiff 
may  still  proceed  to  revive  his  judgment.  And  the 
reasoning  which  results  in  these  propositions  is  derived 
from  the  state  of  the  law  existing  before  the  enactment 
of  the  statute,  the  evils  of  which  it  was  the  purpose  of 
the  Legislature  to  redress. 

I  can  understand  very  well  why  the  statute  is  not 
applicable  to  a  judgment  where  the  plaintiff  cannot  re- 
vive hy  scire  facias  or  debt;  but  I  cannot  understand 
why  it  should  not  apply,  merely  because  the  plaintiff 
cannot  sue  out  execution.  The  cases  relied  on,  are  all 
cases  which  occurred  in  reference  to  the  capacity  to 
sue  out  execution,  after  the  expiration  of  a  year  from 
the  judgment,  and  no  execution  or  continuance  on  the 
roll  within  that  time.  And  in  that  aspect  they  have  no 
bearing  upon  the  question,  whether  debt  or  scire  faxna^s 
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1851.  will  lie  cither  before  or  after  the  year  expires.  Most  ol 
Term,  ^hem  it  is  true,  in  another  aspect,  serve  to  repel  the  sta- 
tute of  limitations,  but  it  is  only  because  of  the  inca- 


adm'r    pacity  to  maintain  debt  or  scire  facias  ;  as  where  occa- 
Charl-    ^^^"^^  ^y  injunction  or  writ  of  error,  or  cessat  cxecuHo. 
ton's     The  case  of  execution  stayed  by  indulgence  or  agree- 
™  *    ment  is  no  replication  to  the  bar  ot  the  statute,  for  it 
neither  suspends  the  capacity  to  maintain  debt  or  sdre 
facias,  nor  falls  within  any  of  the  savings  of  the  pro- 
viso.    Indeed,  a  replication  of  an  express  promise  ta 
pay  the  debt  is  bad.     Day,  ex^or  of  Yates  v.  Pickett,  4 
Munf.  104. 

The  true  question,  therefore,  is  reduced  to  this,  whe- 
ther a  judgment  quando  acciderini  may  be  revived  by 
scire  facias  or  debt,  without  proof  that  assets  have 
came  to  the  hands  of  the  executor ;  or  more  properly 
to  this,  whether  although  such  a  judgment  may  be  so 
revived  if  assets  to  one  cent's  value  have  come  to  his 
hands,  yet  if  that  cent  be  wanting,  and  the  verdict  of 
the  jury  so  finds,  there  must  be  judgment  against  the 
plaintiff  thereupon,  and  his  debt  barred  forever.  That 
such  must  be  the  effect  of  such  a  verdict  and  judg- 
ment results  from  the  rules  of  pleading,  and  is  expres- 
ed  by  the  Judges  in  Brickhead  v.  The  Archbishop  of 
York,  1  Hobart  197. 

In  regard  to  judgments  quando  acciderini  against 
heirs  bound  by  the  obligations  of  their  ancestors,  I  do 
not  perceive  that  they  throw  any  light  upon  the  pre- 
sent case,  and  when  the  question  arises,  it  will  be  time 
enough  to  consider  whether,  in  the  construction  of  the 
statute,  they  do  not  equally  fall  within  the  terms  and 
the  mischief,  or  whether  there  is  a  diversity  arising  oat 
of  the  nature  of  the  subject,  to  wit,  realty,  or  out  of 
the  relation  of  ancestor  and  heir,  making  the  obligation 
the  personal  debt  of  the  latter.  Lavj/  v.  Pepys,  2 
Plowd.  440.  But  as  to  the  case  cited  of  a  reversion  or 
remainder  expectant  upon  an  outstanding  estate  for  life, 


* 
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pleaded  specially  as  the  only  assets  by  descent,  and  im-    1851. 
mediate  judgment  to  be  levied  of  the  same  when  the    Tem. 
life  estate  falls  in,  it  seems  to  me  clear  that  it  differs  - 


widely  in  principle  and  effect  from  a  general  judgment    adm'r 
quandOy  whether  against  heir  or  executor ;  inasmuch  as    q^'^_ 
it  is  a  specific  appropriation,  and  impounding,  as  it    ton's 
were,  of  the  particular  subject  for  the  satisfaction  of      "^ 
the  judgment,  and  the  lien  by  matter  of  record  is  per- 
fect, as  much  so  as  that  of  a  mortgage,  and  of  course 
there  can  be  no  room  for  the  application  of  the  statute. 
My  opinion  is,  that  the  judgment  sought  to  be  en- 
forced in  this  suit,  is  barred  by  the  statute  of  limita- 
tions;   and  therefore,  without   considering  the  other 
questions  discussed  in  the  argument,  I  think  the  decree 
of  the  Circuit  Court  ought  to  be  reversed  and  the  bill 
dismissed. 

Allen,  J,  concurred  with  Judge  Daniel. 

Decree  affirmed. 
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1851.  Griffin's  ex'or  rf*  ah.  i\  A.  Macaulay's  adm'r, 

April  ^ 


Term. 


Same  v.  E.  Macaulay's  ex' or. 

Dismal  Swamp  Land  Co. 

'*. 

A.  Macaulay's  adm'r  ^  als. 

((Absent  Cabell,  P.  and  Moncure*  J.) 

May  11th. 

1.  A  person  named  trustee  in  a  deed  to  secure  debts,  unites  in 

sales  necessary  in  the  execution  of  the  trust,  and  other  fonnal 
acts,  but  he  receives  none  of  the  trust  funds  ;  they  being  re- 
ceived by  his  co-trustee ;  and  he  is  guilty  of  no  fraud  in  rela- 
tion thereto.  Held  :  He  is  not  responsible  for  the  misapplica- 
tion or  waste  of  the  funds  by  his  co-trustee. 

2.  A  trust  deed  to  secure  creditors  reciting  the  amount  of  the 

debts  due  to  the  diflferent  creditors,  is  not  conclusive,  even  ae 
against  the  grantor  and  his  administmtor,  of  the  amonnt  of 
the  respective  debts. 

3.  Under  the  circumstances,  the  books  of  the  grantor  in  the  deed 

of  trust  are  proper  evidence  of  the  amount  of  the  debts  due  to 
the  creditors  secured  by  the  deed. 

4.  Trustee  not  responsible  for  estimated  rents  when  he  has  re- 

ceived none,  where  his  delay  in  selling  the  property  arose  oat 
of  the  diflBculty  of  finding  a  purchaser. 

5.  A  creditor  of  the  grantor  in  a  deed  to  secure  creditors,  may 

shew  by  proofs  that  his  debt  was  intended  to  be  secured  under 
the  provision  for  another  creditor. 

6.  Under  the  circumstances  such  creditor  not  barred  by  the  delay 

from  asserting  his  claim  and  obtaining  relief. 

7.  A  debt  is  due  to  a  partnership,  and  the  partners  are  afterwards 

incorporated,  and  the  debt  then  becomes  the  debt  of  the  corpo- 
ration. Held  :  It  is  competent  to  sue  for  it  in  the  corporate 
name  in  a  Court  of  equity. 

*  The  case  was  argued  before  his  appointment. 
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Under  the  words  in  a  deed  of  **  all  debts  due  the  grantor,"  the     1851. 

indebtedness  of  a  partner  of  the  grantor  to  the  partnership  will     April 

Term. 


9.  Under  these  words,  a  claim  which  the  grantor  has  on  a  foreign  Griflan*8 
government  for  damages  for  the  detention  of  his  ship,  will     ex*or 

&al8. 


Y 

10.  Under  the  circumstances,  the  answer  of  the  assignor  of  a  claim  j^  -jj^^ 
held  to  be  competent  evidence  against  his  volunteer  assignee,  caulay's 
in  a  controversy  between  said  assignee  and  third  persons.  ^^^  r. 

Same 

V, 

By  deed  bearing  date  the  15th  of  November  1797,   E.  Ma- 
Alexander  Macaulay  of  the  town  of  York,  in  order  to  ^^p* 
secure  the  payment  of  the  following  debts,  that  is,  in 
the  first  place,  to  secure  the  payment  of  £2000.  to  Dr.    Swamp 
Corbin   Griffin  ot  the  town  of  York;  in  the  second ^^^  ^• 

'  V. 

place,  to  secure  the  payment  of  £5000.  to  John  Jamie-  A.  Ma- 
son of  the  county  of  Culpeper ;  and  in  the  third  place,  ^^SmV 
to  secure  the  payment  of  £3000.  to  Francis  Jerdone  ^  »^ 
of  the  county  of  Louisa,  conveyed  in  trust  to  Thomas 
Griffin  and  Thomas  Nelson,  a  tract  of  land  in  the 
county  of  Warwick,  lots  in  the  town  of  York,  tene- 
ments and  lots  in  the  town  of  Norfolk,  lots  and  tene- 
ments in  Hanovertown,  thirty  slaves,  all  the  stock, 
furniture,  tools,  &c.,  upon  or  belonging  to  the  land  in 
Warwick  county,  the  stock  and  furniture  in  Yorktown, 
which  was  specified,  including  all  his  household  and 
kitchen  furniture,  all  his  goods  in  the  store  in  the  town 
of  York,  one  ship  called  the  Charles  Carter,  one  brig 
called  the  Helen,  one  sloop  called  the  John,  ten  shares 
in  the  Dismal  Swamp  Canal  Company,  one  half  share 
in  the  Dismal  Swamp  Land  Company,  and  one  moiety 
of  a  tract  of  eight  thousand  acres  of  land  lying  in  the 
county  of  Norfolk,  held  in  company  with  Isaac  Sexton, 
deceased.  And  he  assigned  to  the  same  persons  "  all 
debts  due  to  him;  "  all  of  which  debts  were  stated  to 
be  expressed  in  a  schedule  annexed  to  the  deed;  but 
there  was  in  fact  no  such  schedule. 
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1851.         The  trusts  declared  in  the  deed  were,  that  the  trus- 
Term.    ^^®  should,  as  soon  as  they  conveniently  could,  pro- 


ceed to  sell  the  property  at  public  auction,  and  out  of 

ex'or     the  moneys  arising  from  the  sale,  should,  after  pay- 

&  ala.    j^g  ^i^Q  expenses  attending  the  execution  of  the  trust, 

A.  Tila-  first  pay  the  debt  above  mentioned  to  be  due  to  Corbin 

^m^f  Griffin,  and  fully  indemnify  him  in  all  sums  and  char- 

ffes  in  which  he  was  or  mieht  be  bound  as  security  of 

V.       Alexander  Macaulay;  in  the  second  place,  to  pay  the 

^j^^g  debt  above  mentioned  to  be  due  to  John  Jamieson,  and 

ex'or.    fully  to  indemnify  him  as  Macaulay's  security;  and  in 

Dismal   the  third  place,  to  pay  the  debt  above  mentioned  to  be 

Swamp  ^^Q  to  Francis  Jerdone,  and  fully  to  indemnify  him  as 

V.       Macaulay's  security;  and  to  apply  the  residue  of  the 

aiulaVs  ™^^^y  arising  from  the  sales  of  the  property,  if  any 

adm'r    residue  there  should  be,  to  the  use  of  anj'^  other  credi- 
&  ala.  /-  ■»  j- 

tors  of  Macaulay. 

It  appears  that  Macaulay,  with  the  consent  of  the 
creditors,  retained  the  trust  property  in  his  possession, 
and  managed  it  for  the  purpose  of  the  trust  until  his 
death,  which  occurred  in  July  1798.  After  his  death 
the  trustees  took  possession  of  all  the  property  they 
could  find;  and  it  was  sold  in  1798,  1799,  1800  and 
1801;  except  the  Hanovertown  property,  which  was 
sold  in  1811  for  £49.  10.  Although  the  trustee  Nelson 
joined  in  advertising  the  property  for  sale,  in  giving 
Corbin  Griffin  a  power  of  attorney  to  sell  the  Norfolk 
property,  in  conveying  the  land  sold,  and  perhaps  in 
some  other  formal  acts,  yet  in  fact  none  of  the  pro- 
ceeds of  the  sales  went  into  his  possession ;  and  he 
died  late  in  1803.  Thomas  Griffin  was  the  actins; 
trustee.  He  commenced  to  make  payments  to  Corbin 
Griffin  in  September  1798;  and  these  were  continued 
until  the  23d  of  November  1800.  This  was  the  date 
of  the  last  payment  made  to  Corbin  Griffin  during  his 
life,  though  he  lived  until  1813.     In  December  1801 
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the  trustee  Griffin  commenced  to  make  payments  to     1851. 
John  Jamieson ;  and  in  that  month  paid  him  £  2297.  Of    'ifm, 
this  sum,  £  750  was  the  price  of  the  one  half  share  of  -7-; — ;- 
the  stock  of  the  Dismal  Swamp  Land  Company,  which     ex 'or 
was  purchased  by  Jamieson  ;  and  £  1200  was  the  price     ^  ^^' 
of  the  moiety  of  eight  thousand  acres  of  land  in  Nor-   A.  Ma- 
folk  county,  which  was  also  purchased  by  Jamieson.  ^dm^r.^ 
On  the  11th  of  February  1804,  Jamieson  executed  two 
papers,  admitting  he  had  bought  this  property  to  satisfy       v. 
a  debt  due  himself,  which  was  discharged,  or  nearly  so,  ^^^j^g 
and  afterwards  for  the  Dismal  Swamp  Land  Company.    ex*or. 
And  in  July  1809  he  conveyed  the  property  to  the   Digmal 
company  by  two  deeds,  in  which  he  recited  that  Ja-  t^^^°J? 
mieson  was  a  manager  of  the  Dismal   Swamp  Land       v. 
Company,  and  the  intention  of  the  deed  of  November  cau^»g 
1797  was,  after  paying  a  private  debt  due  from  Macau-    adm'r 
lay  to  Jamieson,  to  pay  a  considerable  debt  due  from 
Macaulay  to  the  Dismal  Swamp  Land  Company ;  and 
that  the  trust  had  been  completely  executed  as  to  the 
claims  of  Cobin  Griffin  and  John  Jamieson  as  indi- 
viduals. 

In  1815  Robert  Anderson,  who  had  married  Mrs. 
Peyton  Southall,  a  daughter  of  Alexander  Macaulay, 
qualified  as  administrator  de  bojiis  non  upon  his  estate ; 
and  in  July  1819  he  exhibited  his  bill  in  the  late  Chan- 
cery court  at  Williamsburg,  against  Thomas  Griffin  in 
his  own  right  and  as  administrator  of  his  father  Corbin 
Griffin,  Carter  Berkeley  and  Frances  his  wife,  who  was 
Frances  Nelson,  the  administratrix  of  Thomas  Nelson, 
John  M'Neale  executor  of  John  Jamieson,  and  the 
sheriflfe  to  whom  the  estate  of  Alexander  Macaulay  had 
been  previously  committed.  In  his  bill  he  states  that 
his  intestate,  Alexander  Macaulay,  a  merchant  of  long 
standing  and  extensive  dealing,  having  a  short  time 
before  his  death  encountered  considerable  losses  in  his 
shipping  business,  by  reason  of  captures  at  sea  and 
mercantile  failures,  found  himself,  after  many  years  of 
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1851.  laborious  enterprise,  involved  in  difficulties  and  per- 

Tem.  plexities,  from  which    he  was   unable   with  prompti- 

,  tude  to  extricate  himself.     These  captures  and  losses 

ex'or  having  temporarily  drawn  from  their  usual  course  of 

&  als.  trade  so  great  a  portion  ot  his  funds,  he  was  unable  to 

A.  Ma-  meet  with  his  accustomed  punctuality,  the  payment  of 

^dm'^r.^  all  his  moneyed  engagements ;  and  as  is  usual  in  such 

cases,  many  of  his  creditors  pressed  him  with  the  lash- 
Same        ^  ,    ,        ^    .         r  1    ^ 

V.       es  or  the  law.     Uwnmg  and  possessed  of  a  very  con- 
c^ulaVs  siderable  estate  in  lands  situated  in  various  parts  of  the 
ex'or.    country,  vessels  and  cargoes  at  sea,  and  in  ports  foreign 
Dismal    ^^^  domestic,  slaves,  merchandise,  debts,  and  numerous 
L^d^^  other  personal  estates,  he  could  not  justly,  and  there- 
V.       fore  did  not,  apprehend  that  his  creditors  were  jeopar- 
caulaVs  dised  by  his  situation,  although  he  had  to  encounter 
a^m'r    guch  numerous  and  extensive  difficulties.     Confident  of 
his  ability  in  time  to  command  his  funds,  which  were 
in  amount  beyond  the  just  demands  of  his  creditors, 
indulgence  was  all  he  wanted ;  but  by  many  this  was 
denied  him.     And  in  order  to  place  his  creditors  on  a 
more  general  and  equal  footing  than  some  of  them  were 
willing  to  remain  on,  he  conveyed  to  Thomas  Griffin 
and  Thomas  Nelson  as  trustees,  by  deed  dated  on  the 
15th  of  November  1797,  the  greater  part  ot  his  estate. 
Afler  stating  the  trusts  of  the  deed,  the  bill  charges 
that  Macaulay,  at  the  time  of  its  execution,  was  not  in- 
debted to  Corbin  Griffin  as  much  as  £  2000.,  or  any- 
thing near  that  sum  ;  and  that  he  never  was  so  largely 
indebted  to  him :  and  of  the  debt  which  he  did  owe 
him  at  the  time  of  executing  the  trust,  a  considerable 
part  of  it  was  paid  to  him  between  that  period  and  Ma- 
caulay's  death.     That  Macaulay  was  indebted  to  John 
Jamieson  in  only  a  small  sum,  at  the  time  of  executing 
the  trust  deed;  and  that  he  did  not  become  more  so  af- 
ter its  date.     The  plaintiff  believed  that  the  debt  of 
£  3000.  secured  by  the  deed  to  Francis  Jerdone  was 
really  due  to  him,  and  perhaps  a  greater  sum;  but  that 
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neither  Jerdone  or  Jaraieson  was  bound  as  security  for  1851. 

Maeaulay  for  a  cent  when  the  deed  was  executed,  or  Te?^. 
became  so  bound  afterwards.     That  Corbin  Griffin  was 


,,,-.-,  .      ,  ,  .  ,       Griffin's 

bound  as  Maeaulay  s  security  m  several  instances  at  the     cx'or 

time  of  executing  the  said  deed;  and  that  he  probably     ^^^^• 
became  a  further  security  for  him  after  its  execution  ;    A.  Ma- 
but  that  from  the  debts  for  which  he  was  bound  as    admV.^ 
surety  for  hira  before  the  execution  of  the  deed,  Ma- 
eaulay afterwards  released  hira  in  a  great  degree,  by  the       v. 
settlement  of  the  debts  before  his  death.     And  thus  the  ^^ui^»g 
sums  of  £  2000.  to  Corbin  Griffin,  and  £  5000.  to  John    ex'or. 
Jamieson,  were  in  a  great  degree  merely  nominal  debts ;   Dismal 
and  the  £  5000.  to  Jamieson  almost  entirely  so.     In  or-  j^ j°iV 
der  to  secure  these  three  sums  however,  amounting  no-       v. 
minally  and  really  together  to  ten  thousand  pounds,  caula^s 
Maeaulay  had  conveyed  to  Thomas  Griffin  and  Tho-    ^^  ^ 
mas  Nelson,  by  the  said  deed,  property  to  an  amount 
of  more  than  five  times  the  sum ;  most  of  which  the 
plaintiff  charged  had  been,  could  be  or  would  have 
been  realized  by  the  proper  diligence  of  the  said  trus- 
tees. 

The  complainant  then  proceeded  to  state  the  death 
of  Maeaulay,  in  July  1798,  leaving  a  widow  and  four 
infant  children.  That  the  trustees  took  possession  of 
all  his  property,  and  also  of  all  his  books  and  papers. 
That  since  his  qualification  as  administrator,  he  called 
upon  Berkeley,  the  administrator  of  Nelson,  and  upon 
Thomas  Griffin,  for  an  account  of  their  actings  and 
doings  in  execution  of  the  trust,  but  had  not  obtained 
any  satisfactory  account.  And  after  stating  at  great 
length,  the  property  which  he  charged  had  gone  into 
the  hands  of  the  trustees,  and  interrogating  them  with 
great  minuteness,  upon  all  the  subjects  embraced  in  the 
bill,  he  asked  for  an  account  of  their  transactions,  and 
a  payment  to  himself  of  the  amount  which  might  be 
ascertained  to  be  in  their  hands,  and  for  general  relief. 

Vol.  VII— 31 
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1851.  Thomas  Griffin  filed  an  answer  to  the  bill,  which  was 

Term,  excepted  to  by  the  plaintiff,  for  his  failure  to  respond  to 

— : — ;— some  of  the  allegations  and  interrogatories  of  the  bill; 

ex'or  and  some  of  the  exceptions  being  sustained,  he  filed  an 

&^l8.  amended  answer.     He  stated  that  some  of  the  property 

A.  Ma-  mentioned  in  the  bill,  the  trustees  had  never  been  able 

^m^.^  to  find.     That  such  was  the  fact  as  to  the  ships  Helen 

and  John.     That  the  ship  Charles  Carter  had  been  sold 
Same 
V.       by  a  decree  of  the  United  States  court,  at  the  suit  of 

cauleVs  Thomas  Lane,  who  had  a  lien  upon  it.     That  other  pro- 
ex'or.    perty  mentioned  in  the  deed  had  been  sold  by  Macaulav, 

Dismal  ^^  his  lifetime,  who  remained  in  possession  of  the  pro- 

ll^d^  perty  up  to  the  time  of  his  death,  by  the  permission  of 
V.       the  creditors.     That  he  had  never  seen  the  sehedale 

caiila^s  ^^    debts  mentioned  in  the  deed.     That  the  trustees 
adm'r    proceeded  soon  after  the  death  of  Macaulay,  to  sell  all 
the  trust  property  they  could  find,  and  had  applied  the 
proceeds  as  stated  in  the  account  presented  to  the  com- 
plainant. 

The  defendant  further  stated  that  the  books  of  Ma- 
caulay shewed  that  he  was  indebted  to  Corbin  Griffin 
at  his  death ;  and  also  that  said  Griffin  was  bound  as 
his  surety  for  a  large  amount.  Of  the  debt  due  from 
Macaulay  to  Jamieson  and  Jerdone,  the  defendant  Griffin 
knew  but  little,  except  that  Macaulay  duritig  his  life, 
frequently  informed  him  that  he  was  indebted  to  Jamie- 
son  tor  large  sums  of  money,  which  Jamieson,  as  agent 
of  the  Dismal  Swamp  Land  Company,  had  suffered 
Macaulay  to  receive,  and  for  which  Jamieson  was  bound 
to  account  to  the  company;  and  that  Jerdone  had  lent 
him  a  good  deal  of  money  in  his  distress.  But  that, 
however  all  that  might  be,  he  conceived  the  trustees 
had  nothing  to  do  with  this  part  of  the  case,  for  the 
trust  deed  itself  acknowledging  the  existence  of  the 
debts  therein  mentioned, and  directing  payment  thereof 
by  the  trustees,  it  was  not  for  them  to  enquire  whether 
the  debts  were  due  or  not;  but  their  business  was  to 
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execute  the  trusts  and  powers  committed  to  them,  in  1851. 
order  to  the  satisfaction  of  these  demands.  He  did  not  f^rm. 
admit  that  Macaulay  ever  made  any  other  payments  to  , 

Corbin  Griffin  after  the  execution  of  the  deed,  than  ex'or 
such  as  appeared  on  Macaulay's  books,  or  that  Macau-  *^^^8- 
lay  relieved  him  from  his  liabilities  as  his  surety.  A.  Ma- 

The  defendant  Griffin  further  said  that  he  knew  no-  ^^im^f 
thing  of  the  accounts  between  Macaulay  and  Corbin     ^ 
Griffin,  except  what  was  disclosed  by  Macaulay's  books;       v. 
but  as  these  books  shewed  a  much  less  balance  due  at  eaulay^s 
the  time  of  the  execution  of  the  deed  of  trust  than  was    ex'or. 
therein  stated  by  Macaulay  himself,  the  defendant  al-   Dismal 
ways  conceived,  that  as  trustee  he  was  bound  to  set-  j^^  j"J? 
tie  with  the  creditors  mentioned  in  the  deed,  according       v. 
to  its  directions,  and  not  according  to  the  appearance  of  (^uky^' 
accounts  existing  prior  to  its  date,  and  not  then  closed ;    ^"\'^ 
and  under  these  impressions  all  payments  were  made  by 
the  trustees,  to  Corbin  Griffin  and  Jamieson. 

M'Neale,  the  executor  of  Jamieson,  also  answered 
the  bill.  After  admitting  the  execution  of  the  deed  of 
trust,  and  that  it  secured  to  Jamieson  £  5000.,  he  said 
that  he  did  not  admit  that  Macaulay  was  indebted  to 
Jamieson  in  a  small  sum  only;  nor  had  he  been  able  to 
discover  the  evidence  of  his  being  indebted  to  Jamieson 
in  a  sum  less  than  the  whole  amount^  although  it  was 
probable  that  such  was  the  case ;  which,  if  it  were  so, 
ought  to  be  shewn,  as  the  deed  was  a  solemn  instru- 
ment, and  carried  upon  its  face  evidence  that  the  whole 
sum  was  due.  That  from  the  best  information  he  had 
been  able  to  obtain,  Macaulay  was  considerably  indebt- 
ed to  Jamieson,  if  not  to  the  whole  sum  of  £  5000. 
He  had  been  informed  and  believed  that  a  part  of  the 
sum  of  five  thousand  pounds  consisted  of  £  3000.  or 
upwards,  belonging  to  the  Dismal  Swamp  Land  Com- 
pany, which  was  loaned  by  Jamieson  to  Macaulay  some 
time  in  the  year  1796;  and  that  the  other  part  of  the 
debt  secured  by  the  deed  of  trust,  to  be  paid  to  Jamie- 
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1851.  son,  was  a  private  debt  due  from  Macaulay  to  Jamieson; 
Term.     ^^^  ^^  Jamieson  was  a  careless  accountant  and  kept 

—TTTT'  no  books,  and  had  left  no  account  of  the  transactions 
ex'or  between  him  and  Macaulay,  the  defendant  was  noten- 
&  als.  abled  to  say  from  anything  derived  from  that  source, 
A*  Ma-   what  was  the  amount  of  the  debt  due  from  Macaulay 

^adm'V^  to  Jamieson  ;  but  from  an  account  taken  from  the  books 
of  Macaulay,  by  Corbin  Griffin,  and  furnished  to  the 
defendant,  it  appeared  that  on  the  15th  day  of  May 

^uWs  ■'■^^'^»  a  few  months  before  the  execution  of  the  trust 

ex'or.     deed,  Macaulay  was  indebted  to  Jamieson  in  about  the 

Dismal   ^um  of  £  173.  10.  7.      And  although  it  was  probable 

Swamp    that  these  two  sums  with  the  interest  due  thereon,  for- 
Land  Co. 

V.       mod  the  aggregate,  to  secure  the  payment  of  which  the 

caulav^  ^^^^  deed  of  trust  was  given,  the  defendant  could  not 
adm'r    admit  it  was  the  case,  and  it  was  probable  that  Macau- 
lay might  have  been  indebted  to  Jamieson  on  some 
other  account  that  did  not  appear. 

In  October  1819,  Elizabeth  Macaulay,  the  widow  of 
Alexander  Macaulay,  exhibited  her  bill  in  the  late  Wil- 
liamsburg Chancery  court,  against  Thomas  Griffin,  as 
trustee  in  the  deed  from  Alexander  Macaulay,  and  as 
executor  of  Corbin  Griffin,  Carter  Berkeley  and  Frances 
his  wife,  late  Frances  Nelson,  widow  and  administratrix 
of  Thomas  Nelson,  M'Neale  as  the  executor  of  John 
Jamieson,  and  the  sheriffs  to  whom  the  estate  of  Ma- 
caulay had  been  committed  before  Robert  Anderson 
qualified  as  administrator,  in  which,  after  setting  out 
the  deed  executed  by  Macaulay  to  Thomas  Griffin  and 
Nelson,  she  alleges  that  Frances  Jordone  was  her  bro- 
ther, and  that  he  had  assigned  to  her  all  his  right  in  the 
£  3000.  secured  to  him  by  the  deed  aforesaid. 

The  charges  as  to  the  debts  of  Corbin  Griffin  and 
Jamieson,  the  conduct  of  the  trustees,  and  the  property 
conveyed,  are  substantially  the  same  as  in  the  bill  of 
Anderson,  administrator  of  Macaulay;  but  there  is  no- 
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thing   said  as  to  the  embarrassments  of  Macaulay,  or  1851. 

his  motives  or  objects  in  executing  the  deed.  Term. 
The   bill  further  charged,  that   independent  of  the 


1-  1-11         "•••rT'11-  1  •        •       (Triftin's 

claim  which  the  plamtm  had  upon  the  trustees  in  vir-     ex'or 

tae  of  the  assignment  to  her  by  Francis  Jerdone,  she    '^^^^• 
had  claims  upon  them  and  upon  others  who  had  since    A.  Ma- 
held  the  lands,  for  money  due  from  them  to  her  in  right  ^^^rn^* 

of  her  dower  in  the  lands  conveyed  to  the  said  trustees    „ 

•^  ,  Same 

by  Alexander  Macaulay  ;  for  that  the  annual  profits  of      v. 

a  portion  of  the  said  real  estate  so  conveyed  were  con-  (.^uiav's 

siderable,  until  the  sales  were  all  received  by  the  trus-    t^x'or. 

tees,  and  that  she  has  as  yet  received  from  them  only  a   Dismal 

portion  of  what  came  to  their  hands  of  the  said  dower  j^^?^'?? 

interest.  v. 

The  prayer  of  the  bill  was,  that  the  Court  would  de-  eiiulay's 
cree  the  defendants  to  render  on  oath,  proper  accounts    ^"J** 
of  their  and  each  of  their  transactions,  and  that  the 
plaintifi  might  be  paid  the  amount  of  her  said  several 
claims,  and  for  general  relief. 

To  the  bill  of  Mrs.  Macaulay,  Griffin  and  M'Neale, 
answered  substantially  as  they  did  to  the  bill  of  Ander- 
son as  administrator  of  Macaulay.  Berkeley  and  wife 
answered  that  they  knew  nothing  of  the  transactions 
in  the  bill  mentioned,  further  than  that  Thomas  Nelson 
was  named  a  trustee  in  the  deed  of  the  15th  of  Novem- 
ber 1797;  but  they  believed  he  never  acted  under  the 
deed,  except  to  join  in  certain  formal  acts  to  which  his 
assent  was  necessary;  and  that  Thomas  Griffin  had 
been  the  sole  acting  trustee. 

In  1820,  the  president  and  managers  of  the  Dismal 
Swamp  Land  Company  instituted  a  suit  in  the  Chan- 
cery court  of  Williamsburg,  against  Alexander  Macau- 
lay's  administrator,  Thomas  Griffin,  as  trustee  of  Ma- 
caulay and  executor  of  Corbin  Griffin,  Jamieson's  ad- 
ministrator, Berkeley  and  wife,  Jerdone,  and  Turner 
Christian,  executor  of  William  B.  Christian,  which, 
owing  to  some  error  in  the  institution  of  the  suit,  was 
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1851.     permitted  to  abate.     And  then  in  1823  the  company 
Term,    instituted  another  suit  in  the  same  court  ao^ainst  the 


same  parties.     In  their  bill  they  state  that  as  owners  of 
ex 'or     ^  large  tract  of  land  in  the  Dismal  Swamp,  the  mem- 
&als.     bers  of  the  company  had  for  many  years  derived  a 
A.  Ma-    profit  from  working  the  timbers  on  said  land  into  shin- 
^dmV.^  gles,  which  operation  had  been  attended  to  by  agents 
under  the  immediate  control  of  directors,  until  1814, 
V.       when  by  an  act  of  the  General  Assembly  of  Virginia, 
^•j^^^,",  the  company  w^as  incorporated.     That  in  the  year  1793 
ex'or.     and  until  1797,  Alexander  Macaulay  was  a  member  and 
Dismal    director,  and  as  such  had  an  equal  control  with  other 
^wamp   directors  over  the  funds  and  propert}^  of  the  company. 
V.        That  during  this  period  Macaulay  as  director,  with  the 
caiilaA-^'s  ^^^^^^^^  ^^  John  Jamieson,  also  a  member  and  director, 
adin'r    received  and  applied  to  his  own  use  at  different  times, 
large  sums  of  money,  which  w^ith  the  interest,  amount- 
ed in  the  month  of  November  1897,  to  the  sum  of 
13,395  dollars  69  cents,  with  interest  on  the  several 
items  from  their  respective  dates,  at  w^hich  time  the  af- 
fairs of  Macaulay  becoming  embarrassed,  he  executed 
to  Thomas  Griffin  and  Thomas  Nelson  of  York,atru8t 
deed  conveying  an  immense  property  to  secure  Dr.  Cor- 
bin  Griffin  in  the  sum  of  £2000.,  with  other  liabilities, 
said  John  Jamieson  in  the  sum  of  £5000.  and  Francis 
Jerdone  in  the  sum  of  £  3000.  and  any  balance  for  the 
benetit  of  his  creditors  generally. 

They  charge  that  at  the  time  of  executing  this  deed,  Ja- 
mieson was  still  a  member  and  director  of  the  company; 
and  that  it  was  the  object  and  intention  of  Macaulay 
to  secure  to  the  members  of  said  company,  through 
their  director  John  Jamieson,  the  sum  of  money  due  to 
them  ;  and  that  in  fact  the  £  5000.  was  intended  to 
cover  that  sum,  and  a  small  debt  due  to  Jamiesim indi- 
vidually ;  and  although  the  deed  does  not  state  the  fact 
they  have  abundant  evidence  to  prove  it,  obtained 
through  the  frequent  acts   and    acknowledgments  of 
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Jamieson  himself.     And  they  exhibit  two  deeds  dated    1851. 
July  20th,  1809,  by  one  of  which  Jamieson  conveys  to    Xc^m. 
William  Nelson  and  others,  members  of  the  Dismal  , 

Swamp  Land  Company,  a  moiety  of  eight  thousand  acres    ex'or 
of  land ;  and  by  the  other  he  conveys  to  the  same  par-    *^^,    * 
ties  a  half  share  of  the  stock  of  the  company.     And   A.  Ma- 
they  charge  that  in  bpth  these  deeds,  Jamieson  expressly    admV. 
acknowledges  that  the  deed  of  trust  was  intended,  after 
paying  a  small  debt  to  Jamieson,  to  pay  a  large  debt  due    ^v. 
the  Dismal  Swamp  Land  Company,  and  that  the  trust  caula^'s 
was  completely  executed  as  to  the  claim  of  Corbin  Grit-    ex'or. 
fin  and  the  individual  debt  due  to  Jamieson.     That  all   Dismal 
parties  have  tactitly  acknowledged  the  claim  of  the  com-  j^^^^ 
pany  through  Jamieson.     That  they  have  not  been  dis-       v. 
turbed  in  the  enjoyment  of  the  property  transferred  to  caulay's 
them  by  the  deeds  aforesaid ;  and  the  trustee  himself,  a    ^^ 
member  of  the  company,  not  only  in  the  full  knowledge 
of  these  facts,  but  for  two  years  past,  had  induced  the 
company  to  believe  that  a  large  portion  of  the  balance 
due  to  them  would  be  paid  by  him  out  of  funds  still  held 
by  him  as  trustee.     They  charge  that  Griffin  had  been 
guilty  of  gross  negligence  and  mismanagement  in  his 
execution  of  the  trust.     That  he  had  failed  to  collect 
debts  that  he  might  have  collected.     That  he  had  allow- 
ed property  to  waste  without  selling  it.    That  he  had  not 
paid  over  to  the  proper  parties  the  proceeds  of  such  pro- 
perty as  he  did  sell.     And  that  he  paid  himself  as  ex- 
ecutor of  Corbin  Griffin,  more  than  he  was  properly 
entitled  to  under  the  deed  of  trust.     They  charge  that 
Thomas  Griffin  had  expressly  promised  to  pay  to  them 
a  sum  of  upwards  of  5000  dollars,  which  he  received 
in  1819  from  the  government  of  the  United  States,  as 
due  to  Alexander  Macaulay's  trust  fund,  and  that  he 
deceived  them.     And  they,  charged  that  there  was  a 
large  debt  due  the  trust  fund  from  the  estate  of  Wil- 
liam B.  Christian  and  others. 
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1851.         The  plaintiffs  refer  to  the  suit  of  Anderson  as  admin- 

Te^m.    istrator   of  Macaulay    against    Griffin    and  others,  in 

,    which  he  claims  any  balance  in  the  hands  of  the  trus- 

ex'or     tee   as   well   as  to  collect  all  debts  due  the  estate  of 

&  als.     Alexander  Macaulay ;  and  they  insist  that  they  are  first 

A.  Ma-  entitled  to  any  balance  in  the  hands  of  the  trustee,  and 

^dm>.^  to  any  fund  which  may  arise  out  of  the  property  convey- 

ed  in  the  trust  deed  until  they  are  paid.     They  call  upon 

V.       the  defendants  to  answer  as  to  the  facts  stated  in  the  bill. 

cauWs  ^^^y  ^^  ^^^^  Griffin  shall  give  an  account  of  the  trust 

ex'or.     fund  and  his  administration  of  it.     That  Anderson  shall 

Dismal    exhibit  an  account  of  his  administration  of  Macaulay's 

llnd'cS  ^®^^^^»  shewing  the  money  and  property  he  has  received, 

V.       and  the  debts  he  has  collected.     That  M'Neale  say  what 

caulay%  ^^  knows  of  the  claim  secured  to  Jamieson,  and  whe- 

^i^i'r    ther  he  does  not  know  that  a  great  portion  of  the  sum  of 

£  5000.  was  secured  to  him  as  a  manager  of  the  Dismal 

Swamp  Land  Company ;    and    if  from   the  books  of 

Jamieson  he  can  ascertain  how  much  of  said  money 

was  due  to  Jamieson  individually.     That  Francis  Jer- 

done  say  if  he  has  received  any  portion  of  his  debt  due 

from    Macaulay,   and   how    much;   and    that  Turner 

Christian,  executor  of  William  B.  Christian,  may  shew 

what  property  he  became  possessed  of  as  executor,  and 

what  disposition  he  had  made   of  it.     And    that  the 

plaintiffs  may  be  considered  as  interested  in  the  decision 

of  the  suit  of  Macaulay's  administrator. 

In  July  1824  Anderson  answered  the  bill.  He  ad- 
mitted that  Macaulay  had  been  a  member  of  the  Dismal 
Swamp  Land  Company,  but  did  not  admit  that  he  was 
a  director  of  the  company ;  or  if  he  was  that  he  had 
control  over  the  funds  of  the  company  during  the  period 
referred  to  in  the  bill,  equal  to  that  exercised  by  other 
directors;  but  be  alleged  that  a  certain  John  Brown, 
then  a  member  of  the  company,  was  the  treasurer,  and 
received  and  disbursed  its  funds.  He  denied  that  his 
intestate  ever  did,  during  the  said  period,  either  with  or 
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without  the  consent  of  John  Jamieson,  receive  from  the  1851. 
conipany  and  apply  to  his  own  use,  either  at  different  xem. 
times  or  at  any  time*  either  laro^e  sums  or  any  sum  of--— TT" 
money,  other  than  such  as  may  have  been  his  dividends,  ex'or 
The  defendant  admitted  the  execution  of  the  deed  *^^^^* 
of  trust  by  Macaulay  to  Griffin  and  Nelson,  but  believ-    A.  Ma- 

Willi  9.VH 

ing  as  he  said,  that  his  intestate  was  not  indebted  at  all    admV. 
to  the  Dismal  Swamp  Land  Company,  he  denied  that 
Macauley  had  any  such  object  or  intention  in  view  as       v. 
to  secure  to  said  company  through  said  Jamieson  or  caulaVs 
otherwise  any  sums  of  money  whatever;  or  that  the    ex'or. 
said  £  5000.,  or  any  part  thereof,  was  intended  to  cover   Dismal 
or  secure  any  sum  of  money  whatever  to  the  company,  t?^^^ 
He  said  that  Maci^ulay's  debt  to  Jamieson  was  less  than       v. 
£  200.,  and  as  he  believed  was  paid  off  in  1801.  caulay's 

The  defendant  charged  that  the  trustees  had  sold  the  ^^^'^ 
property  at  most  inadequate  prices,  and  had  conducted 
the  sales  improperly ;  allowing  Corbin  Griffin  to  sell  for 
them,  and  to  buy  at  most  inadequate  prices,  at  his  own 
sale.  That  Corbin  Griffin  and  Jamieson  were  managers 
of  the  company,  and  Thomas  Griffin  the  acting  trustee 
under  Macauley's  trust  deed,  these  parties  claiming  too 
under  the  trust  deed  £  7000.;  and  yet  under  these  cir- 
cumstances, the  company  lay  still  for  five  and  twenty 
years  without  making  one  effort  to  secure  their 
alleged  debt,  which  they  now  say  amounted  in  Novem- 
ber 1797  to  the  enormous  but  precise  sum  of  13,395 
dollars  69  cents. 

He  denied  that  the  trustees  became  assignees  of  all 
debts  due  to  Macauley  at  the  time  the  trust  deed  was 
executed.  He  alleged  that  there  was  a  schedue  of 
such  debts  as  Macaulay  conveyed  by  the  deed,  and  that 
the  surviving  trustee  withheld  it  as  defendant  believed, 
because  he  had  collected  many  of  those  debts,  of  which 
no  discovery  ever  would  be  made  without  its  produc- 
tion. But  if  the  deed  passed  all  the  debts  then  due  to 
Macaulay,  the  defendant  insisted  that  the  claim  which 
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1851.  his  estate  had  on  William  B.  Christian  would  not  be 
Terra.  <^rohraced  therein;  for  Macaulay  and  Christian  were 
[)artners  in  a  mercantile  concern  in  Hanover,  and  Chria- 


ex'or     tian  survived  Macaulay,  who  lived  more  than  eight 
*^^^-     months  after  the  date  of  the  trust  deed.     That  the 
A.  Ma-   partnership  went  on  as  usual,  Macaulay  continuing  to 
^dm^r.*^  supply  the  store  with  merchandise.     That  the  concern 
had  not  been  settled  up,  but  a  suit  was  then  pending 
V.       for  that  object;  and  that  in  that  case  the  surviving 
(^ulay%  trustee,  Thomas  Griffin,  had  filed  an  answer  in  which 
ex'or.    he  disclaimed  all  right  under  the  deed  to  claim  any  sum 
Dismal    that  might  be  found  due  to  Macaulay  on  a  final  settle- 
Swamp   ixient  of  that  concern. 
Land  (  o.  ^ 

V.  Finally,  the  defendant  denied  that  Macaulay  owed 

caulay%  ^he  Dismal  Swamp  Land  Company  anything.  But  if 
^"j'r  he  did,  he  denied  the  right  of  the  company  to  claim 
payment  through  Jamieson,  under  the  trust  deed  or 
otherwise.  And  he  moreover  denied  their  right  to 
claim  of  him  at  all  in  a  Court  of  chancery.  He  insis- 
ted that  their  recourse  against  him,  if  anything  was 
due,  was  in  a  Court  of  law:  and  in  either  case  he 
pleaded  the  lapse  of  time  as  a  complete  and  final  bar  to 
any  claim  which  the  company  had  or  might  set  up 
against  his  intestate. 

Griffin  in-  his  answer  to  the  bill  said  that  he  had  re- 
ceived no  money  from  the  United  States  government 
"  under  the  treaty  of  peace  with  France."  That  he 
had  received  money  arising  from  the  sale  of  the  trust 
estate,  the  collection  of  debts  and  other  sources,  all  or 
nearly  all  of  which  had  been  administered  by  him,  and 
paid  away  as  directed  by  the  deed.  That  he  had  paid 
to  the  executor  of  Corbin  Griffin,  the  first  named  credi- 
tor in  the  deed,  the  balance  which  appeared  to  be  due 
to  his  estate.  That  he  did  this  because  he  was  advised 
by  counsel  that  the  trust  deed  ought  to  be  his  sole 
guide  :  that  this  deed  expressly  acknowledged  a  debt 
to  be  due  to  Corbin  Griffin  of  £2000.,  and  directed* 
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the  same  to  be  paid.     That  the  deed  fully  indemnified  3 851. 

Corbin  Griffin  for  hh  suretyships  for  Macaulay;  and  Term, 
that  said  Corbin  Griffin  had  been  compelled  to  pay 


considerable  sums  of  money  as  the  surety  of  Macaulay.     ex'or 

That  he  was  advised  by  counsel  that  the  debt  due  from     ^^^*'- 

the  estate  of  William  B.  Christian  did  not  come  within    A.  Ma- 

the  deed,  because  that  could  only  include  such  debts  ^m^r.^ 

as  were  then   due  to  Macaulay ;  and  that  the  partner- 

ship  of  William  B.  Christian   &   Co.  continued,  and       v. 

their  operations  proceeded  until  the  death  of  Macaulay.  caulay% 

That  this  debt  arose  out  of  this  partnership,  and  be-    ex'or. 

came  a  debt  only  at  the  dissolution  thereof.  Dismai 

Francis  Jerdone  in  his  answer  said  that  there  was  j^^'^^P 

no  debt  due  to  him  individuallv  from  Macaulay.     That       v. 

"  •       A  Ma- 

he  had  been  informed  and  believed  that  Macaulay  in  caulay's 

his  lifetime  had  transactions  with  a  certain  William    ^™/^ 

&  als. 
Douglass;  and  received  from  him  timber  and  produce 

from  an  estate  at  that  time  managed  by  said  Douglass, 
of  which  estate  defendant  was  half  owner;  and  that 
Macaulay  was  indebted  to  Douglass  and  Defendant  on 
account  of  that  timber  and  produce;  but  to*  what 
amount  he  was  unable  to  say.  That  no  payment  had 
been  made  to  him  on  that  account  either  by  Macaulay 
in  his  lifetime  or  by  any  one  since.  That  since  the 
death  of  Macaulay  he  had  assigned  to  Mrs.  Macaulay, 
his  sister,  the  debt  aforesaid,  and  that  he  therefore  had 
no  claim  against  Macaulay's  estate. 

M'Neale  in  his  answer  said  that  he  had  been  informed 
and  believed  that  a  part  of  the  debt  secured  by  the  deed 
to  be  paid  to  his  testator,  consisted  of  the  sum  of 
£3000.  or  upwards,  belonging  to  the  Dismal  Swamp 
Land  Company,  which  was  loaned  by  his  testator  to 
Macaulay,  and  for  which  Jamieson  feared  he  had  incur- 
red a  personal  responsibility.  That  the  other  part  of 
the  sum  secured,  or  a  considerable  part  thereof,  was  a 
private  debt  due  from  Macaulay  to  Jamieson ;  but  his 
testator  w^as  careless  and  kept  no  books,  and  therefore 
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1851.  he  could  not  say  from  any  thing  derived  from  that 

Terai.  source,  what  was  the  amount  of  the  debt  due  from  Ma- 

,  caulay  to  Jamieson  :  but  from  an  account  taken  from 

ex'or  the  books  of  Macauhiy  by  Corbiu  Griffin,  and  furnished 

&^ls.  to  the  defendant, it  appeared  that  Macaulay  was  indebt- 

A.  Ma-  ed  to  Jamison,  on  the  15th  day  of  May  1797,  a  few 

adm^r.^  months  before  the  deed  was  executed,  in  the  sum  of 

about  £173.  10.  7.     And  although  it  was  probable  that 
Same       ,  ^  i  , 

V.       these  two  sums  formed  an  aggregate,  to  secure  the  pay- 

(»ulay'8  ^^^^  ^^  which  the  deed  was  given,  the  defendant  could 
ex'or.  not  admit  it  to  be  the  case,  as  it  was  probable  that  Ma- 
Dismal    caulay  might  have  been  indebted  to  Jamieson  on  some 

Swamp  other  account  also. 
Land  Co. 

V.  The  defendant  stated  the  purchase  by  Jamieson  of 

caulav'^  the  moiety  of  the  tract  of  eight  thousand  acres  of  land, 
^i^'r  and  the  half  share  of  the  stock  of  the  Dismal  Swamp 
Land  Company,  and  his  conveyance  of  these  to  the 
company  in  1809,  for  the  purpose  of  reimbursing  thera 
for  the  aforesaid  £3000.  He  also  stated  certain  sums 
of  money  he  had  received  in  1801.  He  further  stated 
that  since  the  death  of  Jamieson  the  defendant  had  set- 
tled his  account  with  the  Dismal  Swamp  Land  Com- 
pany, and  had  obtained  from  the  company  a  complete 
discharge  and  release  of  and  concerning  the  premises. 
In  July  1823,  the  two  first  of  these  causes  were  re- 
moved to  the  Chancery  court  at  Richmond  ;  and  on  the 
18th  of  March  1825,  the  case  of  E.  Macaulay  against  Grif- 
fin and  others  came  on  to  be  heard,when  the  Court  made 
a  decree  directing  the  defendant  Thomas  Griffin  to  ren- 
der before  one  of  the  commissioners  of  the  Court  ac- 
counts of  the  joint  transactions  of  himself  and  Thomas 
Nelson,  during  the  lifetime  of  the  latter,  as  trustees  of 
Alexander  Macaulay,  and  of  his  own  transactions  as 
surviving  trustee  of  said  Alexander  Macaulay,  since  the 
death  of  said  Xelson  ;  and  that  he  produce  before  the 
said  commissioner,  under  oath  if  required,  all  the  books 
and  papers  of  every  description,  in   his  possession  or 
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power,  belonging  to  the  estate  of  Alexander  Macaulay ;  1851. 
and  that  he  moreover,  if  required,  submit  to  be  exam-  'lem. 
ined  in  solemn  form  touching  the  said  books  and  pa-  • 


pers,  and  his  joint  and  separate  transactions  as  trustee    ex*or 
of  said  Alexander  Macaulay.     That  he  render  before    ^  ^^^^ 
said  commissioner  accounts  of  his  testator  Corbin  Grif-    A.  Ma- 
fin's  transactions  with  the  said  Alexander  Macaulay,  ^^^^ 
during  their  joint  lives,  and  with  the  estate  of  the  lat- 
ter after  his  death ;  also  an  account  of  all  receipts  or       v. 
collections  made  by  the  said  Corbin  Griffin  of  the  debts  ^^ui^g 
or  effects  of  Macaulay  individually,  or  as  agent  of  said    ex'or. 
Thomas  Griffin  and  Thomas  Xelson,  jointly  or  sepa-  Dismal 
rately,  as  trustees  of  said  Macaulay;  and  that  he  also  j^^*"SP 
render  before  said  commissioner  au  account  of  his  act-       v. 
ings  and  doings  as  administrator  of  the  said  Corbin  caula^ 

Griffin.  admV 

&  als* 
And  the  Court  further  decreed  Carter  Berkeley  and 

Frances  his  wife  to  render  before  the  same  commis- 
sioner an  account  of  their  intestate  Thomas  Nelson's 
joint  and  separate  transactions  as  a  trustee  of  Alexander 
Macaulay  deceased ;  and  also  accounts  of  their  admi- 
nistrations of  the  estate  of  Thomas  Nelson  deceased. 

And  the  Court  further  decreed  the  defendant  John 
M'Neale  to  render  before  the  same  commissioner  ac- 
counts of  his  testator  John  Jamieson's  transactions  with 
Alexander  Macaulay  during  their  joint  lives,  and  with 
the  estate  of  the  latter  aftef  his  death;  and  that  he  also 
render  an  account  of  all  moneys  and  effects  of  said 
Alexander  Macaulay  which  came  to  his  said  testator's 
hands,  either  direct  from  the  said  Thomas  Griffin  and 
Thomas  Nelson,  or  from  either  of  them,  as  trustees  of 
the  said  Alexander  Macaulay  or  otherwise;  and  that  he 
also  render  before  the  same  commissioner  an  account  of 
the  dividends,  proceeds  and  profits  of  the  lands  and 
Dismal  Swamp  Land  Company's  shares,  of  the  said 
Alexander  Macaulay,  which  came  to  the  possession,  or 
whilst  thev  remained  under  the  direction  of  the  said 
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1851.  John  Jaraiesou  or  his  agents.  And  that  he  also  render 
Term  ^°  account  of  his  transactions  as  executor  of  said  John 
■  Jarnieson. 


^exV)r  On  the  25th  of  March,  the  Court,  on  the  motion  of 

*  ^^3-  the  defendant  Griffin,  ordered  that  the  cases  of  A.  Ma- 

A.  Ma-  caulay's  administrator  against  Griffin  and  others,  and  of 

^m^.^  E.  Macaulay  against  Griffin  and  others,  should  be  con- 
solidated, and  thereafter  prosecuted  as  one  suit ;  and 

V.  that  the  foregoing   decree  entered  in  the  last  of  the 

^1^8  ^^^^®^»  should  be  considered  as  entered  in  both, 

ex'or.  In  obedience  to  the  foregoing  decree,  commissioner 

Dismal  Baker  in  October  1826,  made  a  report  containing  na- 

Swainp  merous  statements  of  the  accounts  directed  by  the  de- 

V.  cree;  and  to  this  report  the  plaintiffs  and  the  defend- 

<»ula^'8  ^"*®  ^'^^  many  exceptions. 

adni'r  The  case  of  the  Dismal  Swamp  Land  Company 
against  Macaulay's  administrator  and  others,  was  re- 
moved to  the  Chancery  court  at  Richmond  by  an  order 
made  on  the  19th  day  of  July  1825.  And  on  the  7th 
day  of  March  1827,  the  three  causes  came  on  to  be 
heard  together ;  and  after  argument  the}'  were  conti- 
nued until  the  29th  of  June  1829,  when  the  Chancel- 
lor held  that  Anderson,  as  administrator  of  Macaulay, 
was  not  the  proper  plaintiff  in  the  first  of  these  suits; 
but  that  it  should  have  been  brought  in  the  name  of 
the  widow  and  heirs  of  Alexander  Macaulay.  As  to 
Mrs.  Macaulay's  claims,  he  held  that  she  not  having 
joined  in  the  trust  deed,  she  was  entitled  to  dower; 
and  that  so  far  as  the  trustees  had  sold  any  of  Macau- 
lay's lands,  she  might  waive  her  claim  for  dower  there- 
in, and  might  upon  a  proper  bill  for  that  purpose,  be  al- 
lowed compensation  out  of  the  purchase  money,  per- 
haps, in  lieu  of  dower;  or  she  might  be  allowed  the 
benefit  of  any  contract  in  relation  thereto.  And  he 
also  held  that  she  was  entitled  as  the  assignee  of  Fran- 
cis Jerdone,  to  the  full  amount  assigned  by  him  to  her, 
as  fixed  by  the  deed.     And  he  left  it  to  her  counsel  to 
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say  how  far  her  bill  made  a  proper  case  as  to  her  rights,  1851. 

except  as  assignee  as  aforesad,  to  any  other  matter  or  ferm. 
right  she  had    under   the   said  Alexander  Macaulay. 


&  als. 


Wherefore  the  Court,  setting  aside  so  much  of  any  or-     ex'or 

der  made  in  these  causes,  before  or  since  they  were     ^^^^• 

consolidated,  or  any  report  under  the  same  as  conflicted    A.  Ma- 

with  what  followed,  decreed  that  the  bill  of  the  plain-  ^dm^.^ 

tiflT  in  the  first  suit  be  dismissed  with  costs.     And  that    ^ 

Same 
leave  be  given  to  the  plaintiff  in  the  second  suit  to       v. 

amend  her  bill  and  make  new  parties  within  thirty  ^^^lav's 

days;  and  if  not  done  within  that  time,  that  so  much    ex'or. 

of  her  bill  stand  dismissed  as  an  act  of  this  day.     And   Dismal 

it  was  ordered  that  the  second  and  third  of  these  cau-  t^^??.^ 

I^and  Co. 

ses  be  so  far  consolidated  as  to  render  it  unnecessary  to       v. 
take  the  account  of  the  trustees  in  relation  to  the  whole  caulay% 
of  the  trust  subject  in  both.     And  the  accounts  were    ^^'j 
referred  to  a  commissioner  with  instructions. 

On  the  2d  of  July  1829,  the  three  causes  were  again 
brought  on,  when  the  following  decree  was  entered  in 
them : 

'^  The  parties,  by  their  counsel,  having  consented,  as 
hereinafter  mentioned,  the  decree  pronounced  in  these 
causes  on  the  twenty-ninth  day  of  June  last,  is  set 
aside;  and  by  consent  of  parties,  in  the  first  of  these 
causes,  in  writing,  Robert  Anderson  and  Helen  M.  his 
wife,  Robert  Anderson,  administrator  of  Alexander  Ma- 
caulay jr.,  and  of  Francis  Macaulay  deceased,  Patrick 
Macaulay  and  Elizabeth  Macaulay,  (which  said  Helen 
and  Patrick  are,  and  the  said  Alexander  jr.  and  Francis 
were  the  children,  and  the  said  Elizabeth  is  the  widow 
of  Alexander  Macaulay  deceased,  and  his  pnly  heirs 
and  distributees,)  are  admitted  parties  plaintiffs  in  the 
first  of  these  causes ;  and  by  like  consent  the  bill  there- 
in is  amended  so  as  to  add  to  it  a  prayer,  that  the  bal- 
ance of  the  trust  subject  that  may  be  found  in  the 
hands  of  eithej  or  any  of  the  defendants,  or  with  which 
either  or  any  of  them  may  be  chargeable  directly  or  in- 
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i^vM.  directly,  may  be  decreed  to  the  parties  now  admitted  as 
Term  plaintifts,  in  their  rights  as  heirs  and  distributees  afore- 
said, if  the  same  should  not  be  decreed  to  the  adminis- 


exor *  trator  of  said  Alexander  Macaulay  deceased ;  and  by 
*  als,    ]jj^^  consent,  the  answer:^  heretofore  filed  are  to  stand 

V.  ... 

A.  Ma-  as  answers  to  the  bill  in  which  the  said  parties  are  as 
*admV.^  aforesaid  admitted  plaintiffs,  and  which  is  amended  as 
aforesaid,  and  the  first  of  these  causes  heard  on  the  bill 
'  V.       so  amended  as  aforesaid,  the  said  answers  with  general 
caulf^%  replications  thereto,  the  examinations  of  witnesses,  ex- 
ex'or.     hibits  and  accounts  heretofore  filed  or  returned,  with- 
Dismal    ^^^  ^"J  further  proceedings  at  rules.     And  thereupon 
^^^°?P   these  causes  came  on  this  day  to  be  again  heard  toge- 
V.       ther  on  the  papers  formerly  read,  and  the  pleadings 
caulay'8  amended  in  the  first  of  these  causes  as  aforesaid,  and 
admV    were  argjued  by  counsel :  On  consideration  whereof,  the 
Court  doth  recommit  the  reports  made  by  commissioner 
Baker,  with  the  several  exceptions  thereto,  to  any  other 
commissioner  of  the  Court,  for  him  to  re-state  and  set- 
tle the  accounts  between  the  parties,  and  make  report 
thereof  to  the  Court,  with  any  matters  specially  stated 
deemed  pertinent  by  himself,  or  which  may  be  required 
by  the  parties  to  be  so  stated.     It  will  not  escape  the 
attention  of  the  commissioner,  that  in  taking  the  ac- 
counts of  the  trustees,  they  should  not  be  taken  jointly 
unless  they  so  expressly  acted :    it  will  follow,  there- 
fore, that  where  they  did  not  so  expressly  act,  each  will 
be  held  to  have  acted  for  himself,  and  liable  according- 
ly ;  and  that  whether  one  or  more  of  the  trustees  per- 
mitted the  said  Corbin  Griffin,  in  his  lifetime,  to  inter- 
fere with  ^he  books  of  the  said  Alexander  Macaulay  de- 
ceased, he  or  tliey  must  be  liable  for  his  acts. 

"The  commissioner,  in  the  absence  of  all  other  proof, 
will  resort  to  the  trust  deed  as  fixing  the  debts  therein 
enumerated  to  be  first  charged  on  the  trust  fund,  sub- 
ject to  be  controlled  by  legal  proofs  in  relation  to  the 
same.     He  will  not  be  misled  by  the  imaginary  claims 
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of  any  party  blotted  out  by  time,  but  will  suffer  all     1851. 

Buch  to   sleep  undisturbed.      The  trustees,  however,    f^J*^ 

cannot  be  protected,  as  to  any  of  their  own  act«,  by  — ; 

,  «  , .  GriflSn^s 

lapse  of  time.  ex 'or 

"  And  the  Court  doth  give  leave  to  the  plaintiff  in  the    *  ^^' 

second  of  these  causes,  to  amend  her  bill  in  relation  to   A.  Ma- 

her  dower  claim,  if  she  shall  be  so  advised  within  thir-  ^i^^.^ 

ty  days  from  this  day ;  and  if  not  done  within  that 

time,  so  much  of  her  bill  is  to  stand  dismissed  as  an  act       v. 

of  this  day.     But  if  the  plaintiff  in  the  second  of  these  ^^,j]^^*' 

causes,  shall  so  amend  her  bill,  the  re-settlement  of  the    ex'or. 

accounts  before  the  commissioner  is  not  to  be  delayed   Dismal 

thereby."  lind°(5) 

The  causes  having  been  transferred  by  operation  of  v. 
law  to  the  Circuit  Superior  court  A)r  the  county  of  ^^^Wg 
Henrico,  on  the  24th  of  November  1832,  on  the  motion  adm'^r 
of  the  plaintiffs  in  the  first  suit,  so  much  of  the  order 
made  in  these  causes  on  the  29th  of  June  1829,  as  re- 
committed the  report  of  commissioner  Baker,  with  the 
exceptions  thereto,  was  set  aside.  And  Elizebeth  Ma- 
caulay  having  died,  the  second  suit  was  revived  in  the 
name  of  her  executor,  Robert  Anderson ;  and  on  the 
3d  of  December  1833,  the  first  two  causes  came  on 
again  to  be  heard  upon  the  papers  formerly  read,  when 
the  Chancellor — Brockenbrough — delivered  an  opinion 
in  which  he  passed  upon  all  the  exceptions  to  commis- 
sioner Baker's  report.  The  most  of  these  exceptions  it 
is  unnecessary  to  notice ;  but  the  opinion  of  the  Judge 
presents  the  questions  which  arise  in  the  cause,  and 
gives  the  facts  in  relation  thereto ;  and  will  save  the 
necessity  of  any  other  statement  of  them.  That  part 
of  the  opinion  is  as  follows  : 

'*  The  first  question  which  arises  in  this  case  is,  what 
was  the  extent  of  the  debt  due  from  Macaulay,  at  the 
time  of  the  execution  of  the  deed  (that  is,  on  the  fif- 
teenth day  of  November,  one  thousand  seven  hundred 
Vol.  VII.— 32 


Digitized  by  VjOOQIC 


49S  COURT   OF   APPEALS   OP   VIRGINIA. 

1851.     and  ninety-8evenj)  to  the  three  preferred  creditors,  Cor- 
f^Q^     bin  Griffin,  John  Jaraieson  and  Francis  Jerdone?  lam 


not  disposed  to  admit  that  the  deed  furnished  conclusive 

rf~^  Tiffin 'a 

ex' or     evidence  of  the  extent  of  that  debt,  as  the  counsel  of 

&  als.    Griffin  contends.     I  have  always  supposed  that  iu  a 

A.  Ma-   Court  of  equity  especially,  it  was  allowable  for  either 

^dm^.^  party  to  aver  and  prove  that  the  true  consideration  of  a 

deed  is  different  from  that  expressed  in  the  deed.  This 

V.       position  is  recognized  to  be  correct  by  Judge  TWfor, 

ex' or.    and  in  the  case  of  Uppes  v.  Randolph,  2  Call  185,  a 
Dismal   different  and  additional  consideration  was  allowed  to  be 
Swam|)  proved  than  that  expressed  in  the  deed ;  and  in  the  case 
V.       of  Harvey  v.  Alexander,  1  Rand.  219,  the  Court  deci- 
^iilaVs  ^^^'  ^^^^  where  there  was  a  good  consideration,  and  a 
adm'r    valuable  consideration  of  only  one  dollar  expressed  in 
the  deed,  parol  proof  was  admissible  to  prove  other  va- 
luable considerations.     If  in  those  cases  the  true  con- 
sideration may  be  proved,  I  do  not  see  why  a  grantor 
in  a  deed  of  trust,  or  his  representatives,  may  not  be 
allowed  to  prove  that  the  debts  which  he  intended  to 
secure,  are  not  so  large  as  is  shewn  by  the  recital  of  the 
deed. 

"  Again,  I  do  not  think  that  there  is  any  distinct  affir- 
mation in  this  deed  that  the  sums  specified  are  actually 
due  to  the  three  preferred  creditors.  Griffin,  Jamieson 
and  Jerdone.  In  the  beginning  of  the  deed,  it  recites 
the  purposes  for  which  the  subsequent  conveyance  of 
the  mass  of  the  grantor's  property,  real  and  personal,  is 
made ;  it  witnesseth,  that  the  grantor,  *  in  order  to  se- 
cure the  payment  of  the  following  debts,  that  is  tosaj, 
in  the  first  place  to  secure  the  payment  of  two  thou- 
sand pounds,  current  money  in  Virginia,  to  Dr.  Corbin 
Griffin,'  &c.  &c.  This  is  not  a  direct  affirmation,  like 
an  obligation  by  which  he  binds  himself  to  pay  the 
money,  or  a  promissory  note  by  which  he  promises  to 
pay  it,  but  a  mere  recital  that  he  intends  to  secure  the 
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payment  of  a  debt,  from  which  the  inference  is  that  he  iSoi. 

does  owe  it.     And  in  so  declaring  the  duties  of  the  Xem. 
trustees,  it  directs  that  they  shall  proceed  *  the  debt  to 


pay,  above  mentioned  to  be  due  to  the  said  Corbin  Grif-    ex'or 
fin/  &c.     This  is  not  a  simple  affirmation,  as  in  the  be-    *^  ^}^^ 
fore  mentioned  obligation,  but  a  recital  merely,  from   A.  Ma- 
which  it  may  be  inferred,  however  strongly,  that  he    admV. 
does   owe   those  sums  to  those  persons.     Would  the 
grantor  be  estopped  in  any  proceeding  at  common  law,       v. 
to  deny  that  he  owed  those  sums?     I  think  not;  for  (.aiiiay's 
we  have  the  highest  authority  for  saying,  that*  every    ex'or. 
estoppel  must  be  certain  to  every  intent,  and  not  to  be   Dismal 
taken  by  argument  or  inference.'     And  again,  *  ^^^^y  i^nd°c£ 
estoppel  ought  to  be  a  precise  affirmation  of  that  which       v. 
maketh  the  estoppel,  and  not  to  be  spoken  imperso-  (iuiay% 
nally,'  &c.     Neither  does  a  recital  conclude,  because  it    ^^"j'^ 
is  no  direct  affirmation.     Co.  Litt.  352  c.     If  this  be 
true  in  common  law,  much  more  is  it  true  in  equity. 

"In  perusing  this  deed,  it  strikes  the  mind  as  a  re- 
markable circumstance  that  Alexander  Macaulay  should 
be  in  debt,  on  the  15th  day  of  November  1797,  in  the 
round  sum  of  ten  thousand  pounds,  to  his  three  friends; 
and  not  only  so,  but  that  that  sum  should  be  composed 
of  a  round  sum  due  to  each  of  them  ;  to  one  two  thou- 
sand pounds,  to  another  five  thousand  pounds,  and  to 
the  third  three  thousand  pounds.  Is  it  possible,  that  to 
neither  of  them  a  few  pounds,  shillings,  pence  or  far- 
things, less  or  more  than  the  exact  sums  of  two,  three 
or  five  thousand  pounds,  were  due  on  that  day  ?  Were 
those  precise  sums  lent  to  him  on  that  day,  and  no  more 
or  less  ?  Or  if  the  money  lent,  or  articles  sold,  were 
advanced  at  previous  times,  did  the  interest  on  the  ad- 
vances, when  added  to  the  principal,  make  an  aggregate 
of  principal  and  interest,  in  each  case,  on  that  day,  of 
the  exact  sums  specified  in  the  deed  ?  It  is  not  to  be 
believed.  The  mind  is  necessarily  drawn  to  the  con- 
clusion, that  there  were  debts  due  to  those  three  gen- 
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1851.     tlemen  on  that  day,  but  that  there  was  no  settlement 

fenn.    ^^  accounts  between  then),  no  calculation  of  principal 

— —-7"  and  interest;  (if  there  had  been,  where  are  the  settled 
Gnffin  s  ..111  1  «  , 

ex'or     accounts,  the  bonds  or  the  notes? — none  such  are  pro- 

&  als.     (Juced  ;)  that  the  grantor  was  anxious  to  secure  those 

A.  Ma-   particular  creditors,  in  preference  to  others,  who  had  not 

^mV.'^  equal  claims  on  him,  and  that  suras  were  mentioned 

which   were  amply  sulficient  to  embrace  the  whole 
Same  ^  •;  -,,,«,  ,        .        . 

V.       amount  due  to  each  and  all  of  them,  leaving  it  toafii- 

i^ulaVs  ^^^^  settlement  to  ascertain  the  precise  amounts  due  to 
ex'or.     each. 
Dismal       "  Having  thus  ascertained,  at  least  to  my  own  satis- 

T^^j^P  faction,  that  the  nominal  sums  recited  in  the  deed  are 
Land  Co.  ' 

V.  not  those  which  are  really  due,  and  Dr.  Corbin  Griffin 
caulay%  having  left  no  bond,  note  or  settled  account  of  his 
adm'r  debtor,  and  the  defendant  Thomas  Griffin,  either  as 
trustee  of  Macaulay,  or  administrator  of  his  father,  hav- 
ing produced  none,  the  next  enquiry  is,  whether  the 
mercantile  books  of  Macaulay  can  be  resorted  to  as  evi- 
dence for  the  purpose  of  ascertaining  the  amount  really 
due  ?  Under  particular  circumstances,  I  think  it  is  clear 
that  the  books,  or  even  an  account  of  a  merchant,  may 
be  adduced  as  evidence  in  his  behalf,  against  his  debtor, 
and  that  they  may  form  at  least  very  strong  presump- 
tion against  him.  If  it  be  proved  that  a  customer  is  in 
the  habit  of  dealing  with  a  merchant,  and  the  latter 
render  an  account  of  items,  which  is  delivered  to  the 
customer,  with  a  request  that  he  examine  them,  and  he 
retains  the  account  for  that  purpose,  and  makes  no  ob- 
jections to  the  items,  or  makes  objection  to  some  of 
them,  that  account  rendered  is  competent  evidence  to 
charge  him.  In  this  case,  the  deed  of  trust  was  exe- 
cuted on  the  fifteenth  day  of  November  1797,  and  the 
grantor  died  on  the  seventeenth  day  of  July  1798.  Do- 
ring  that  period,  it  appears  that  Dr.  Griffin  had  frequent 
access  to  the  books  of  Macaulay,  and  particularly  had 
a  full  view  of  his  own  account,  and  that  he  even  made 
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entries  in  his  own  account  on  Macaulay'^  books,  at  the  1851. 

request  of  Macaulay  ;  that  the  books  were  taken  pos-  Xe^^. 
session  of  by  the  trustees,  after  the  death  of  Macaulay, 


and  that  the  practice  was  continued  by  Dr.  Griffin,  with     cx'or 

the  permission  of  the  trustees,  of  making  such  entries    '^^^®* 

in  those  books,  and  he  was  appointed  by  the  trustees   A.  Ma- 

their  agent  in  assisting  Miller  Brown,  the  clerk,  to  post  ^adm^r. 

up  the  books.  . 

.  •  ,  ,  oame 

"  Nothing  can  be  more  clear,  than  that  Corbin  Griffin       v. 

and  the  acting  trustee,  his  son,  were  perfectly  acquaint-  ^.^j^wg 

ed  with  the  fact  that  he  stood  creditor  on  those  books    ex'or. 

for  a  much  smaller  sum  than  the  two  thousand  pounds   Dismal 

mentioned  in  the  deed.     Would  not  this  circumstance  ,^^5"!? 

I^nd  Co. 

create  uneasiness  in  the  mind  of  Dr.  Griffin,  even  dur-       v. 
ing  the  lifetime  of  Macaulay,  if  he  were  really  a  cred-  eaiilay's 
itor  to  that  extent?     Would  he  not  have  expressed    ^^'^ 
that  uneasiness  to  Macaulay,  and  insisted  strenuously 
on  the  account  in  the  books  being  rectified,  and  made 
to  consist  with  the  true  state  of  aflFairs  between  them  ? 
It  seems  to  me  that  any  prudent  man  having  the  least 
regard  to  his  own  interest,  would  have  required  it ;  and 
his  failure  to  make  complaint  of  the  books  and  to  re- 
quire their  correction,  affords  a  strong  presumption  that 
in  his  own  estimation  they  were  right. 

"  There  is  another  circumstance  which  appears  to  me 
to  be  strong,  if  not  irresistible,  to  prove  that  the  sum 
recited  in  the  deed  wan  not  the  actual  sum  due,  and 
that  the  books  shew  the  real  amount  of  the  debt. 
Corbin  Griffin  was  the  preferred  creditor  of  Macaulay, 
over  all  others.  Jamieson  was,  according  to  the  deed, 
(and  in  fact,  so  far  as  the  Dismal  Swamp  Land  Com- 
pany's claim  extended,)  a  larger,  creditor,  but  in  point 
of  preference  he  was  second  to  Griffin.  At  a  very 
early  period  it  was  evident  to  the  trustees,  as  well  as  to 
Dr.  Griffin,  that  there  would  be  very  great  difficulty, 
from  the  proceeds  of  the  trust  fund,  to  pay  the  pre- 
ferred creditors  their  debts,  and  to  secure  them  in  their 
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1851.     liabilities  for  Macaulay.     Dr.  Griffin  had  every  motive 
Term.    ^^  ^'^^^  ^^^  ^  speedy  payment  of  his  debt,  and  tor  his 

complete  indemnitication.     If  the  larece  sum  of  two 

ex'or     thousand  pounds  were  actually  due  to  mm,  it  is  not 
&als.     credible  that  he  would  be  willing  to  see  the  greater 
A.  Ma-   part  of  that  debt  jeoparded  by  permitting  the  trustees 
^dm^V  ^^*  P^y  ^^^^  ^  ^-^^  second  creditor  the  greater  part  of 
the  large  sum  ot  three  thousand  pounds,  in  preference 
V.       to  his  own.     Yet  such  was  the  iact.     The  trustees,  or 
<^uWs  ^^^  of  them*,  certainly  paid  over  to  Jamiesou  large  suras 
ex'or.    of  money,  with  the  full  knowledge  of  Dr.  Griffin,  be- 
Dismal   tween  the  years  1800  and  1809,  whilst  they  do  not 
Swamp   appear  to  have  paid  anything  to  Dr.  Griffin  after  the 
V.       year  1800,  in  payment  of  his  large  debt,  during  the 
caiilav's  ^^^^^^^  ^^  ^^^  ^^f^?  which  continued  some  twelve  or 
adm'r    thirteen  years.     They  not  only  paid  Jamieson,  but  they 
pressed  him,  bj^  letters,  to  assert  his  claim,  and  to  attend 
at  some  of  the  sales.     This  knowledge  and  aequie^ 
cence  on  the  part  of  Dr.  Griffin,  prove  to  my  mind, 
very  satisfactorily,  that  he  was  conscious  that  he  had 
been  paid  all  that  was  due,  and  that  the  books  of  Ma- 
caulay were  to  be  relied  on  as  evidence  of  the  actual 
state  of  the  debt. 

"  Connected  with  this  question  of  the  amount  due 
from  Macaulay  to  Corbin  Griffin,  is  the  subject  of  two 
payments  made  to  Benjamin  Waller,  as  attorney  for 
Joseph  Holmes  &  Co.,  in  the  lifetime  of  Macaulay,  and 
which  two  sums  are  Haimed  by  Thomas  Griffin,  as 
having  been  paid  by  Corbin  Griffin  as  security  for  Ma- 
caulay, and  as  such  within  the  deed;  one  of  whose 
objects  was  'to  indemnify  him  (Corbin  Griffin)  in  all 
sums  and  charges  in  which  he  stands,  or  may  be  bound 
as  security  to  the  said  Alexander  Macaulay.'  These 
two  sums  are  £  250.  paid  to  Waller  on  the  nineteenth 
day  of  March  1798,  and  £300.  on  the  twenty-second 
day  of  May  1798.  It  seems  that  Waller  gave  receipts 
to  Corbin  Griffin  for  these  two  sums,  and  hence  the 
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Claim  bet  up  to  charge  them  against  Macaulay.    But  in    1851. 
the  document  furnished  by  William  Waller,  executor    Term. 
of  Benjamin  Waller,  marked  WAC,  these  two  sums  are  ^  .«,  , 
stated  to  be  received  from  Alexander  Macaulay.     The    ex*or 
difficulty  then  is,  to  ascertain  whose  money  it  was  by     ^f. 
which  these  two  sums  were  paid.     As  to  the  £300.,   A.  Ma- 
there  seems  to  be  not  much  dispute,  for  from  the  docu-   adm'r. 
ment  WAD,  in  Thomas  Griffin's  handwriting,  it  ap-    g^ 
pears  that  six  slaves  of  Macaulay's  where  sold  by  him-       v. 
self,  *  and  money  appropriated  to  discharge  in  part  the  caulay% 
debt  due  to  Holmes  &  Co.,  with  Corbin  Griffin  security    ®^'o^- 
£  300.'     In  this  instance  then  it  clearly  appears  that  Dismal 
although   Benjamin  Waller  gave  a  receipt  to  Corbin  j^^^S) 
Griffin  on  the   twenty-second   day  of  May   1798  for       v. 
£  300.,  yet  that  money  was   raised   from  the  sale  of  caiila^a 
Macaulay's  own  slaves,  and  consequently  the  receipt  to    ^°J*^ 
Corbin  Griffin  is  not  conclusive  to  shew  that  he  ought 
to  charge  that  sum  to  Macaulay.     The  probability  is,  . 

that  as  Corbin  Griffin  was  security  for  the  debt,  and  at 
that  time,  by  request  of  Macaulay,  made  entries  in  the 
books  of  Macaulay,  he  was  also  requested  to  receive 
this  money  from  the  purchase  of  the  slaves  and  pay  it 
over  to  Macaulay*^  creditor.  As  to  the  sum  of  £  250., 
there  is  more  difficulty,  but  I  think  an  attention  to  the 
documents  will  clear  up  the  difficulty.  It  seems  that 
Benjamin  Waller,  as  attorney  for  Holmes  &  Co.,  gave 
a  receipt  to  Corbin  Griffin,  bearing  date  the  nineteenth 
day  of  March  1798,  for  £  195.  9.  2.,  on  account  of  a 
judgment  on  a  forthcoming  bond  obtained  against 
Macaulay,  with  Corbin  Griffin  and  Thomas  Griffin  as 
securities;  and  on  the  back  of  another  bond,  gave  a 
similar  receipt  to  Corbin  Griffin  for  the  sum  of  £  54. 
10.  10.,  in  full  of  that  bond  which  had  been  given  by 
Macaulay,  with  Corbin  Griffin  as  security.  These  two 
sums  make  £  250.  It  further  appears  that  on  that  very 
day  Alexander  Macaulay  executed  a  bond,  with  Corbin 
Griffin  as  security,  for   the   same   sum  of  £250.,  to 
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1851.  Philip  Tabb  of  Gloucester.     Hence,  a  very  strong  pre- 

Te^  sumption  arises  that  the  money  paid  on  that  day  to 

^  ,  ,  ^  Waller  for  Holmes  &  Co.  was  the  money  borrowed  by 

ex'or  Macaulay  from  Tabb,  and  that  Corbin  Griffin  was  the 

&  als-  bearer  of  it  to  Waller,  and  took  the  receipt  in  his  own 

A.  ila-  name.     This  presumption  is  much  strengthened  by  the 

"^^y^^  document   WAB,  furnished   by   William  Waller,  in 

which  is  this  entry  made  by  his  father:  • 

Same 
V.       *  Holmes  ^  Co.  v.  Macaulay,  £  250,  set- 

<^ulay%      tied  with  Mr.  Tabb  the  small  bond,  54  10  10 

ex'or.    Towards  the  second  bond,        -          -  196    9    2 

Dismal  

li:r&.  ^250  00  00 

A.  Ma-        March  19,  1798.' 
caulay^s 

adra'r  *'  So  far  then,  I  think  the  commissioner  right  in  con- 
sidering the  two  sums  as  paid  to  Waller  for  Holmes  k 
Co.,  out  of  Maeaulay's  own  money,  notwithstajiding 
the  receipts  to  Corbin  Griffin.  But  in  the  further  pro- 
gress of  this  debt  of  £  250.,  I  think  the  commissioner 
most  decidedly  wrong.  Macaulay,  it  is  true,  borrowed 
this  sum  from  Tabb  to  pay  a  debt  for  which  Corhin 
Griffin  was  secured,  and  against  which  he  was  indem- 
nified by  the  deed  of  trust.  To  pay  Tabb,  Macaulay 
gave  a  new  bond,  with  the  same  Corbin  Griffin  as  se- 
curity, who  paid  off  that  bond.  The  commissioner 
himself,  shews  in  page  thirty-three  of  his  report,  (nok 
to  account  F,)  that  Corbin  Griffin,  after  the  death  of 
Macaulay,  on  the  sixth  day  of  May  1799,  paid  £  150., 
and  on  the  twentieth  day  of  August  1799,  paid  the 
further  sum  of  £  119.  10.  2.,  in  full  of  the  principal 
and  interest  of  that  very  bond  given  on  the  nineteenth 
day  of  March  1798  to  Philip  Tabb.  Surely  then, 
Corbin  Griffin  ought  to  have  credit  with  Macaulay's 
estate  for  these  two  sums  paid  by  him  in  discharge  of 
the  said  bond.  But  the  commissioner  rejected  these 
credits,  and  excluded  them  from  the  account  F,  on  the 
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ground  '  that  the  trustees  were  not  authorized  to  pay     1851. 

them   under  the  trust  deed.'     In  this  matter  I  differ    xem. 

with  the  commissioner  in  opinion.     The  original  bonds  , 

due  to  Holmes  &  Co.,  in  which  Corbin  Griffin  was    ex'or 

security,  were  expressly  embraced  by  the  deed.     The     ^^}^' 

borrowing  a  part  of  the  sum  due  on  those  from  Tabb,    A.  Ma- 

and  giving  Corbin  Griffin  as  security  to  him,  could  not  ^mV. 

place  Ghiffin  in  a  worse  situation  than  he  was  before,     ^ 

if  in  fact  he  afterwards  paid  off  the  new  bond.     That       v. 

fact  is  not  doubted  by  the  commissioner.     According  caula/s 

to  every  principle  of  justice  and  equity,  it  is  of  no  im-    ex'or. 

poitance  whether  Corbin  Griffin  paid  off  from  his  own   Dismal 

money  the  sum  of  £250.,  on  the   nineteenth  day  of  t?]J5°(§j 

March  1798,  or  the  same  sum,  with  interest,  on  the       v. 

A  Ma- 
sixth  day  of  May  and  twentieth  day  of  August  1799.  caiilay's 

The  account  F  must  be  corrected  in  this  particular.  ^^l^ 

"  The  next  question  to  which  I  have  turned  ray  atten- 
tion is,  what  are  the  principal  subjects  with  which  the 
trustees  are  to  be  charged.  The  account  marked  B,  in 
the  commissioner's  report,  charges  them  with  four  prin- 
cipal subjects,  that  is,  the  value  of  the  ship  Charles  Car- 
ter, of  the  brig  Helen,  the  value  and  rents  of  the  Nor- 
folk property,  and  the  rents  of  the  Ilanovertown  pro- 
perty. I  have  reflected  on  each  of  these  subjects,  and 
will  briefly  state  the  result  of  my  reflections  on  each. 
And  first,  as  to  the  Charles  Carter.  This  ship,  with  all 
her  tackle,  apparel  and  furniture,  was  conveyed  by  the 
deed.  It  was  dated  on  the  fifteenth  day  of  November 
1797,  though  not  recorded  in  York,  until  the  nineteenth 
day  of  Februfiry  1798;  the  ship  then  lying  in  James 
river.  It  does  not  appear  to  have  been  recorded  else- 
where than  in  York  at  any  time.  On  the  seventh  day 
of  January  1798,  two  executions  were  levied  on  the 
ship,  by  the  marshal  of  the  Circuit  court  of  the  United 
States,  in  behalf  of  Robert  Burton,  and  Donald  &  Bur- 
ton; and  on  the  nineteenth  of  the  same  month,  a  libel 
was  filed  against  her  by  Thomas  Blane,  on  two  bottom- 
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1851.     ry  bonds,  in  the  Federal  District  court  then  sitting  at 
Term.    Williamsburg.    To  that  libel  Alexander  Macaulay  him- 

-— self  was  made  a  party  respondent,  and  he  filed  his  an- 

ex'or     swer  on  the  eighth  day  of  February.     He  does  not,  m 

&  als.    j^jg  aiig^ver,  set  up  the  claira  of  his  own  trustees,  nor 

A.  Ma-    make  any  mention  of  the  deed;  but  he  gives  the  his- 

^'m^r.*^  tory  of  the  bottomry  bonds,  and  seems  to  admit  the 

claim  of  the  libellant  to  be  a  just  one.     But  William 

V.       Nelson  and  others,  styling  themselves  the  Dismal  Swamp 

(»ulav%  ^^^^^  Company,  did  file  their  counter  claim,  under  the 

ex*6r.    said  deed  of  trust.     The  ground  of  their  claim  was, 

Dismal    ^^^^  the  object  of  the  deed  of  trust,  inter  alia,  was  to 

llnd"(^    secure  John  Jamieson  a  large  sum  of  money,  which 

V.       debt  to  Jamieson,  consisted  in  reality,  for  the  most  part, 

caiiWs  ^*^  ^  ^^^t  ^"^  irom  said  Macaulay  to  the  said  company, 

a^m'r    and  so  they  were  beneficially  included  in  the  said  deed. 

This  claim  brought  directly  before  the  District  court 

the  question  as  to  the  validity  of  the  deed,  and  which 

of  the  three  liens  was  the  preferable  one.     The  District 

court  decided  in  favour  of  the  libellant,  and  dismissed 

the  claim  of  Nelson  and  others,  and  the  ship  was  sold 

in  March  1798.     The  case  was  carried  by  appeal  to 

the  Circuit  court,  where  the  claim  of  Nelson  seems  not 

to  have  been  prosecuted,  and  that  Court  reversed  the 

decision,  and  decided  in  favour  of  Donald  &  Barton, 

which  decree  was  affirmed  by  the  Supreme  court,  in 

February  1808. 

"  It  is  sought  to  charge  the  trustees  with  the  value  of 
this  vessel,  on  the  ground  that  they  neglected  to  prose- 
cute the  claim  by  appeal.  It  does  not  appear  by  any 
means  certain,  that  if  they  had  done  so  they  could  hare 
succeeded.  But  the  claim  under  the  deed  was  asserted 
(though  not  by  them),  before  the  District  court,  and 
adjudged  against  it,  and  I  do  not  known  that  it  can  be 
required  of  trustees  to  subject  the  trust  fund  to  the  ex- 
pense of  carrying  on  a  litigious  con tro very  in  appel- 
late courts,  and  where  the  result  is  very  uncertain,  the 
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inferior  court  having  decided  against  the  claim.  But  1851. 
however  this  may  be,  Macaulay  was  then  alive ;  there  XcTm. 
is  not  the  least  reason  to  suppose  that  he  wished  the  - 


trustees  to  interpose  this  claim.     Notwithstanding  the     ex*or 
deed,  he  acted  almost  ufttil  the  day  of  his  death,  in    ^^}^' 
transacting  his  own  affairs,  and  (as  the  plaintiffs  them-   A.  Ma- 
selves  contend,)  disposed  of  some  of  the  property,  and  ^m^.^ 
discharged  some  portion  of  the   debts  without  their 
interference.     The  proof  in  the  cause  is  not  sufficient       v. 
to  satisfy  the  mind  of  the  Court,  that  the  trustees  ac-  ^^„]ajf»8 
tually  accepted  the  trust,  until,  after  the  death  of  the    ex*or. 
grantor,  notwithstanding  the  remark  made  by  the  de-  Dismal 
fendant  GriflSn,  that '  the  trustees  used  their  best  exer-  t^^5°(5) 
tions  '  to  prevent  the  sale.     The  Court  cannot  think  it       v. 
would  be  equitiible  to  charge  them  with  the  value  of  caulay's 
this  ship,  seeing  that  they  have  not  received  one  cent    ^'^^ 
of  the  proceeds  of  the  sale  ;  that  they  did  not  at  that 
time  act  as  trustee,  and  consequently,  could    not  be 
chargeable  with  neglect ;  and  that  the  grantor  under 
whom  the  plaintiffs  claim,  and  whom  they  represent, 
neither  required,  nor  wished  that  they  should  assert  any 
claim. 

"  Next  as  to  the  brig  Helen :  She  too  was  conveyed 
by  the  deed,  and  a  document  returned  by  the  commis- 
sioner, proves  that  she  cleared  out  from  City  Point,  on 
the  twenty-fifth  day  of  June  1798.  This  was  before 
the  death  of  Macaulay,  and  before  the  trustees  accepted 
the  trust.  I  have  seen  no  proof  to  shew  that  the  trus- 
tees ever  received  anything  on  account  of  the  brig  or 
her  cargo ;  and  none  that  they  were  guilty  of  gross  ne- 
gligence in  not  recovering  possession  of  her.  I  am  of 
opinion  that  they  should  not  be  charged  with  her  value. 

"  The  next  question  sought  to  be  charged  against 
the  trustees,  is  the  Norfolk  property.  This  property  is 
conveyed  to  the  trustees  in  the  following  terms :  '  doth 
grant,  bargain  and  sell  unto,  &c.,  all  those  messuages, 
tenements  and  lots,  situate,  lying  and  being  in  the  town 
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1851.     of  Norfolk/  &c.     The  deed,  by  its  terms,  would  seen 
Term,    to  be  a  conveyance  of  the  lots,  &c.,  in  fee  simple.     In 


point  of  fact  the  grantor  had  !io  fee  simple  property  in 
ex*or     Norfolk,  and  consequently  could  convey  none.     As  I 
&  ale.     understand  it,  the  following  was  the  condition  of  that 
A.  Ma-  property :  One  Andrew  Martin  had  leased,  in  March 
^^5m^r.^  1786,  to  Patrick  Macaulay,  the  lot  in  question  for  the 
term  of  twelve  years,  at  the  annual  rent  of  £  40.  and 
V.       the  taxes ;  to  which  lease  there  was  a  covenant,  that  at 
c»ulay%  ^^®  ^"^  ^^  ^^^  terra,  Martin  might  take  the  tenement, 
ex*or.    on  paying  for  the  improvements  erected  by  the  said 
Digmal    Macaulay,  or  if  he  did  not  think  proper  to  take  them, 
Swanrp   then  Macaulay,  or  his  executors  or  administrators,  might 
V.       retain  possession  of  the  lot,  paying  the  sum  of  £  40. 
caulay  "s  ^^^"^^  rent.     In  March  1796,  Alexander  Macaulay,  as 
adm'r    surviving  partner  of  Patrick  Macaulay  &  Co.,  conveyed 
these  leasehold  premises  to  John   Xivison,  in  trust  to 
pay  the  sum  of  £  500.,  which  the  said  Alexander  owed 
to  David  Patterson,  and  to  secure  the  further  sum  of 
£  210.,  for  which  Patterson   was  bound  as  surety  for 
said   Alexander  Macaulay,  to  one  Wallace.     On  the 
seventh  day  ot  July  1798,  ten  days  before  the  death  of 
Alexander  Macaulay,  he  executed  another  deed  as  ad- 
ministrator of  Patrick  Macaulay,  to  Nivison  as  trustee. 
This  deed  recites,  that  John  Hamilton  had  become  his 
surety  in  two  bonds  of  £  250.  each,  with  interest  from 
September  1796,  to  David  Patterson,  and  to  indemnify 
the  said  Hamilton  the  deed   conveys  to  the  trustee  bis 
leasehold  interest  in  the  said  lot,  with  all  the  accruing 
rents  and  profits,  with  power  to  sell  on  ten  days  notice, 
for  ready   money,  on   default  of  payment  of  the  first 
bond.     This  deed,  as  well  as  the  former  one  to  Nivison, 
was  recorded  in  Norfolk.     What  estate  or  right  passed 
to  the  trustees  GriflSn  and  Nelson,  on  the  day  that  they 
accepted  the  trust,  under  the  deed  of  November  1797? 
They  did  not  accept  until  after  Macaulay's  death.   Be- 
fore that  period  he  had,  in  the  double  character  of  8ur- 
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viving  partnerand  of  administrator  of  Patrick  Macaulay,  I86I. 

parted  with  the  chattel  interest  belonging  to  his  bro-  r^^^ 
ther's  estate.     The  legal  title  was  in  Nivison,  and  I  do 


not  perceive  that  their  equity,  or  that  of  their  cestuis   'ex'or 

que  trust  was  superior  to  that  of  Nivison,  and  his  cestuis    *  ^^• 

que  trust;    if  they  could  object  to  the  Norfolk  deeds   A.  Ma- 

that  they  passed  Patrick  Macaulay 's  property  to  pay  a  ^^m^'^ 

debt  of  Alexander  Macaulay,  the  very  sanne  objection 

might  be  made  by  Nivison,  Patterson  and  Hamilton,  to    '  v. 

the  Yorktown  deed.     Nivison  then  having  the  leffal   ^- Ma- 

®  ^      caulay  8 

title,  and  at  least  equal  equity.  Griffin  and  Nelson  could    ex'or. 

only  have  an  equity  of  redemption  in  the  Norfolk  pro-  pigmai 
perty ;  or  if  Nivison  should  sell  as  trustee  under  either  Swanm 
deed  ot  trust,  they  could  only  have  a  right  to  the  sur-       v. 
plus  of  the  proceeds  of  the  sale,  after  paying  off  the  ^^^^^ 
debt  for  which  the  said  property  was  conveyed  in  trust,    adm'r 

'*  What  then  became  of  this  property  ?  It  m  ust  be  re- 
membered that  Macaulay  died  ten  days  after  the  last 
deed  to  Nivison.  He  had  previously  conveyed  all  of 
his  property  real  and  personal,  to  trustees;  there  was 
nothing  left  that  was  tangible,  for  an  administrator  to 
act  on,  and  accordingly  his  estate  was  committed  to  the 
hands  of  the  sheriff  of  York.  Patterson  was  obliged 
to  look  to  Hamilton  the  surety  of  Macaulay,  for  the 
payment  of  his  £  500.  with  the  accruing  interest,  for  it 
could  not  be  got  from  Macaulay's  estate,  and  Hamilton 
would  rely  on  the  deeds  to  Nivison  for  his  indemnity. 
The  first  bond  to  Patterson  became  due  on  the  seventh 
day  of  July  1799,  and  Hamilton,  on  paying  it  off,  might 
immediately  call  on  Nivison  to  sell  the  leasehold  inter- 
est for  cash,  on  ten  days  notice.  It  is  probable  that 
this  was  the  course  of  things,  and  accordingly,  although 
no  deed  is  produced  from  Nivison  to  any  purchaser,  yet 
we  find  that  on  the  twenty-second  day  of  April  1802, 
John  Hamilton  as  attorney  in  fact  for  Thomas  Hamil- 
ton, conveyed  this  very  chattel  interest  to  James  Caton 
k  Co.,  lor  the    consideration    of   two    thousand  and 
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1851.     twenty  dollars,  less  than    the  amount  of  Macaulaj's 

Term,    ^onds  to  Patterson,  for  which  John  Hamilton  had  been 

^    security.     This  deed  recites  that  N'ivison  had  sold  the 

ex 'or     property  under  the   deed  of  trust  to   him,  and  that 

&  als.     Thomas  Hamilton  had  become  the  purchaser.    By  the 

A.  Ma-  sale  from   Thomas    Hamilton    to  Caton  &  Co.,  John 

*^^^®  Hamilton  most  probably  became  indemnified.    There 

is  nothing  to  shew  that  Macaulay's  debt  to  Patterson 

'  V.       was  overpaid  by  the  sale  to  Thomas  Hamilton,  and  if 

^•,^*"  there  was  no  surplus,  Griflin  and  Nelson  could  get  no- 

ex*or.    thing  from  the  Norfolk  property.     They  had  not  the 

Dismal    l^g^l  title,  and  their  equitable  claim  could  produce  no 

Swanrp   fruit;  and  yet  the  plaintiffs  claim,  and  the  comraission- 

V.       er  reports  a  large  sum  against  them,  on  account  of  this 

caula^s  P^^P^^ty-     I  ^^  ^^  opinion  that  this  claim  should  be 

adm'r    totally  rejected. 

"The  next  subject,  though  of  inferior  importance, is 
the  Hanover  town  property.  The  lot  there  was  owned 
by  Macaulay,  and  passed  by  the  deed.  It  was  the  duty 
of  the  trustees,  or  of  the  one  who  acted,  to  sell  this 
property.  It  was  not  done  until  October  1811,  when  it 
was  sold  for  £  49.  10.  The  defendant  Griffin  alleges, 
that  he  offered  it  for  sale  in  1799,  but  was  only  offered 
one  hundred  dollars  for  it,  and  allowed  it  to  remain  in 
the  possession  of  William  B.  Christian,  who  then  occu- 
pied it,  and  who  had  occupied  it  from  a  previous  period, 
namely  1796.  Christian  had  been  the  partner  of  Ma- 
caulay, and  continued  on  the  premises  until  his  death  in 
1805,  without  paying  rent.  Griffin  says  he  left  Chris- 
tian in  possession  to  take  care  of  them ;  and  takes  cre- 
dit for  obtaining  more  for  them  when  sold,  than  he  was 
offered  at  the  previous  period.  The  allegations  of  Mr. 
Griffin  on  this  subject,  are  not  proved;  but  it  is  proved 
that  the  property  was  very  unsaleable  in  that  rapidly 
decaying  village.  Although  Mr.  Brand  averaged  the 
rents  at  forty  dollars  for  the  first  part  of  the  term,  and 
thirty  dollars  for  the  residue,  yet  he  does  not  say  that  it 
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was  easy  to  get  a  tolerable  tenant  for  it  at  any  time,  and     1851. 
we  know  that  in  such  a  place  it  mast  have  been  ex-    xerm. 
tremely  difficult.     What  then  should  be  the  price  that— 7: — ;- 
Mr.  Griffin  should  pay  for  his  neglect  in  not  selling  this    ex'or 
property  at  an  early  period?    I  do  not  think  that  he    *^^^^- 
ought  to  be  required  to  pay  the  estimated  annual  rent;    A.  Ma- 
the  interest  of  the  money  for  which  the  property  sold,  ^m^.^ 
appears  to  me  to  be  a  better  criterion.     The  charge 
against  the  trustees  for  the  rents  should  be  struck  out,       v. 
and  they  should  be  charged  with  interest  on  £  49.  10.,  ^^uWg 
(the  price  for  which  it  was  sold,)  from  the  end  of  one    ex'or. 
year  after  the  death  of  Macaulay,  till  the  day  of  sale.   Dismal 
"  The  next  question  which  I  shall  consider  is,  whether  j^^  j"i? 
the  money  received  by  Mr.  Griffin  from  the  treasury  of .     v. 
the  United  States,  on  account  of  the  unlawful  seizure  caulay's 
and  detention  of  the  ship  Louisa,  by  the  embargo  of   ^"J** 
the  French  government  of  1794,  and  for  which  com- 
pensation was  allowed  by  the  commissioners  sitting  un- 
der the  Louisiana  convention  between  France  and  the 
United  States,  passed  or  not,  under  the  deed  of  the  fif- 
teenth day  of  November  1797,  to  the  trustees  of  Ma- 
caulay.    The  words  of  the  deed  are,  *  the  said  Alex- 
ander Macaulay,  by  these  presents,  doth  assign  and 
grant  unto  the  said  Thomas  Griffin  and  Thomas  N'el- 
son,  &c.,  all  debts  due  to  him  the  said  Alexander  Ma- 
caulay, &c.,  all  of  vs^hich  debts  are  in  a  schedule  hereto 
annexed,  expressed.'    There  was  no  schedule  annexed 
to  the  deed.     Either  all  of  his  debts  of  every  descrip- 
tion passed  by  the   deed,   or   none  whatever  passed. 
The  first  part  of  the  clause  is  sufficient  to  pass  all  his 
debts,  and  the  subsequent  clause,  stating  that  they  are 
expressed  in  a  schedule,  is  merely  an  untrue  affirma- 
tion, which  is  therefore  inoperative,  and  ought  not  to 
be  allowed  to  qualify  and  limit  the  general  assignment 
of  all  his  debts.     Then  the  question  arises,  whether  his 
claim   on  the  French  government  for  the  illegal  de- 
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1851.     teution  of  his  vessel,  be  a  debt  due  to  him  which  was 

Te™.    assignable? 
— ;-^ — ;-     "  I  am  saved  the  trouble  of  a  laborious  and  unprofita- 

ex'or     ble  discussion  of  this  subject,  by  the  recent  decision  of 

&  als.     Maitland  v.  Nacton,  3  Leigh  714,  founded  on  the  de- 

A.  Ma-  cision  of  Comegys  v.  Vasse^  1  Peters'  R.  193.     In  the 

^dm'^.^  former  case,  the  debtor  had  assigned  *all  his  estate  real 

and  personal,  upon  trust,  that  the  trustees  shall  collect 

^  V.       all  debts  due,  or  to  become  due  to  the  grantor,  on  account 
c»ula^*8  ^^  transactions  prior  to  the  deed,  shall  sell  the  real  and 

ex'or.    personal  estate,  and  institute  suits  at  law,  or  in  equity, 

Digmal   for  the  recovery  of  the   debts,'  &c.     This  deed  was 

Swamp   executed  in  1809.     The  board  of  commissioners  under 

V.       the  treaty  of  1819,  between    Spain   and   the   United 

cauiay's  States,  awarded  to  the  administrator  of  the  grantor,  a 

adm'r    j^um  of  monev,  on  account  of  claims  on  the  Spanish 
&  als.  **  . 

government,  for  spoliations  before  the  date  of  the  deed. 

The  Court  decided  that  that  money  passed  by  the  deed. 
Judge  Carr  said  that  he  had  no  idea  of  a  right  or  inte- 
rest vested  in  a  man,  which  would  not  pass  under  a 
conveyance  of  all  his  real  and  personal  estate.  Upon 
what  ground,  I  would  ask,  is  it  that  such  a  claim,  as  is 
the  subject  of  controversy  in  that  case,  would  be  em- 
braced by  the  terms,  '  all  his  personal  estate?'  Upon 
what  other  ground  than  that  such  a  claim  is  a  debt, 
which  although  it  cannot  be  enforced  in  a  Court  of  jus- 
tice, yet  is  something  due  from  the  government  that 
does  the  wrong  to  the  citizens  of  the  other  country 
who  sustained  the  loss,  and  who  is  therefore  entitled  to 
remuneration.  In  that  point  of  view,  the  claim  of  Mr. 
Griffin  as  trustee,  to  his  money,  may  I  think  be  sup- 
ported. The  money  was  properly  paid  to  hinj,  and  he 
is  bound  to  apply  it  to  the  objects  specified  in  the  trust 
dee(J,  and  as  such  to  account  for  it." 

The  Chancellor  then  proceeded  to  consider  the  ex- 
ceptions of  Thomas  Griffin,  and  having  passed  upon 
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them,  he  took  up  the  exceptions  of  M'Neale.     Upon  1851. 

his  first  exception,  he  says  :  Te?m. 
As    to    the    exceptions    of   the    defendant  John 


u 


M'J^Teale,  executor  of  John  Jamieson :    This  defendant    ex'or 
excepted,  in  the  first  place,  to  account  N,  because  the    ^^^®- 
commissioner  regarded  alone  the  evidence  furnished  by    A.  Ma- 
the  books  of  Macaulay  of  the  amount  due  to  Jamieson,  ^dm^.^ 
and  disregards  the  evidence  of  the  deed  of  trust  as 
establishing  the  sum  of  £  5000.  to  be  due  him.     The       v. 
Court  has  already  expressed  its  belief  that  the  sums  caulaS^s 
recited  in  that  deed  were  not  the  sums  really  due  to    ex*or. 
the  preferred  creditors.      The   Court  is  strongly  im-  Dismal 
pressed  \vith  the  belief  that  the  sum  of  £  173.  10.  7.  j^^^"^ 
was  all  that  was  due  from  Macaulay  to  Jamieson  on  the       v. 
fifteenth  day  of  May  1797,  on  private  account.     That  caulay's 
is  the  balance  appearing  on  the  books  of  Macaulay,  and    ^^'^ 
a  copy  of  the  account  shewing  that  balance  is  admitted 
by  the  defendant  M'Neale,  to  have  been  made  out  by 
Corbin  Griffin   and   transmitted  to  him ;'  that  act  of 
Corbin  Griffin  aftbrds  a  strong  presumption  that  the 
said  Griffin  believed  that  balance  to  be  the  true  one, 
and  M'Neale  has  not  been  able,  from  the  books  or  pa- 
pers of  his  testator,  to  charge  Macaulay  with  a  cent 
more  on  private  account.     But  the  Court  is  of  opinion 
that  the  papers  in  these  causes  exhibit  strong  evidence 
to  prove  that  Jamieson  did  lend  to  Macauley,  in  the 
year  1796,  or  1797,  a  large  sum  of  money,  probably 
£3000.,   of  the  funds  of   the    Dismal   Swamp   Land 
Company,  and  that  the  deed  of  trust  was  intended  to 
secure  to  Jamieson,  the  re-payment  of  that  sum,  with 
interest,  as  well  as  of  the  private  debt  aforesaid,  with 
interest.     This  exception,  therefore,  so  far  as  it  objects 
to  the  failure  to  bring  the  Dismal  Swamp  Land  Com- 
pany's debt  into  the  account  N,  ought  to  be  sustained, 
but  so  far  as  it  makes  any  other  objection  it  should  be 
overruled." 
Vol.  VII— 33 
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ia5i.  Having  passed  upon  all  the  exceptions,  the  Chancel- 
Terai.    ^^^  recommitted  the  report  of  commissioner  Baker  with 

—  ^  instructions  to  reform  the  same  according  to  the  opinion 
ex'or  of  the  Court;  and  Thomas  Griffin  was  directed  to  ren- 
Aals.  ^Qj,  accounts  of  his  administration  of  Corbin  Griffin's 
A.  Ma-   estate,  and  also  a  continuation  of  his  account  as  tros- 

^dn^^r.^  tee.  And  M'Neale  was  directed  to  render  an  accoant 
of  all  moneys  loaned   to   or    received   by   Alexander 

Samp 

V.       Macaulay  from  the  Dismal  Swamp  Land  Company  by 

(aulav^s  ^^^®^^^^"  ^f  '^is  testator,  and  for  which  Jamieson  may 

ex'or.    have  been  in  any  way  responsible  to  said  company. 

Dismal    -^.nd  the  commissioner  was  directed  to  state  whether 

Swamp   there   was    any    evideace   shewing   that   the   trustee 
Land  Co,  ^         "^  ^.      , 

V.       Thomas  Nelson  took  any  active  part  in  the  execution 

(»ulav^s  ^^  ^^^  ^^^^^  created  by  the  deed  of  November  15th, 
adnfr  1797  •  and  if  any  how  far  he  was  chargeable. 
^  ^'^^'  In  1836  Thomas  Griffin  died,  and  in  1837  the  suite 
of  A.  Macaulay's  administrator  and  E.  Macaulay's 
executor,  were  revived  against  Robert  P.  Waller,  exec- 
utor of  said  Thomas  Griffin,  and  as  administrator  de 
bonis  non  of  Corbin  Griffin. 

In  December  1837  commissioner  Baker  returned 
another  report  in  the  cause ;  but  he  having  gone  out 
of  office  before  the  report  was  completed,  its  was  ob- 
jected to  by  the  defendant  on  that  ground,  and  the 
Court  sustained  the  objection,  and  directed  one  of  the 
commissioners  of  the  Court  to  perform  the  order  of  the 
3d  of  December  1833.  And  it  was  further  ordered, 
that  the  defendant  Robert  P.  Waller  render  before  the 
commissioner  all  the  accounts  and  statements  required 
of  his  testator  Thomas  Griffin  deceased,  by  the  order 
aforesaid;  that  he  produce  before  the  commissioner  all 
the  books  and  papers  of  Alexander  Macaulay,  Corbin 
Griffin  and  Thomas  Griffin,  which  may  be  in  his  pos- 
session or  under  his  control,  and  in  relation  to  such  ac- 
counts and  statements,  books  and  papers,  he  submit  to 
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be  examined  in  solemn  form  before  tbe  said  eommis-     1851. 
sioner,  if  he  shall  be  required.  rpj^ 

In  obedience  to  this  decree,  commissioner  Shore,  in  ■ 


December  1838,  made  his  report.     He  reported  that  it    'ex 'or 
did  not  appear  that  the  trustee  Nelson  took  any  active    ^  "'®' 
part  in  the  execution  of  the  trust  created,  other  than   A.  Ma- 
uniting  with  hi^  co-trustee  in  a  power  of  attorney  to  ^ad^V.^ 
Corbin  Griffin,  to  make  sale  of  the  shares  of  the  Dismal     ,, 
Swamp  Canal,  and  to  sell  some  Norfolk  property,  and       v. 
in  advertising  property  for  sale  and  in  uniting  in  con-  (.aula^'s 
veyances  therefor.     It  seemed  probable  that  all  the  trust    ex'oV. 
funds  received  during  his  life  were  accounted  for.  And   Dismal 
that  all  these  funds  had  been  received  by  Griffin,  or  di-  j^^^^ 
rectly  by  Jamieson.  v. 

The  commissioner  reported  that  it  appeared  from  the  (^ujay^ 
books  of  Macaulay  that  he  was  debtor  to  Jerdone,  Sep-    a^ni'V 
tember  25th,  1795,  £  347.  00.  9|.,  and   that  he  was    ^  ^^^' 
debtor  to  Jerdone,  Holt  &  Douglass,  £  1189.  16.  3J.  in 
September  1794,  and  to  the  Dismal  Swamp  Land  Com- 
pany, on  the  23d  of  June  1797,  £  536.  1. 

The  commissioner  reported  statement  A,  being  an 
account  of  the  trustees  with  the  estate  of  Alexander 
Macaulay,  making  the  balance  against  them  on  the  31st 
of  December  1803, 1659  dollars  74  cents,  of  which  1361 
dollars  57  cents  was  principal.  Statement  B  was  the 
same  account,  increased  by  a  single  additional  charge, 
making  the  amount  due  thereon  at  the  same  date,  2040 
dollars  64  cents,  of  which  1684  dollars  37  cents  was 
principal.  In  these  statements  interest  on  the  amount 
of  the  sale  of  the  Hanover  town  property  was  charged 
from  one  year  after  A.  Macaulay's  death.  Statement 
C  was  an  account  of  Thomas  Griffin,  surviving  trustee 
of  A.  Macaulay.  In  this  account  the  trustee  is  charged 
with  interest  upon  the  amount  of  the  sale  of  the  Han- 
over town  property,  from  17th  of  July  1803  until  17th 
October  1811,  the  time  when  it  was  sold.  And  the 
commissioner  excluded  a  credit  claimed  by  Griffin  of 
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1851.     4100  dollars  paid  to  Corbin  Griffin's  administrator,  in 
Tern.    J^^y  1819,  on  account  of  the  debt  stated  in  the  deed 


can 


,    of  1797  to  be  due  to  him  from  Macaulay.     This  sum 
ex'or     Thomas  Griffin  had  received  about  the  time  he  credited 
&^als.    j^  jjj  jjjg  account,  from  the  government  of  the  United 
A.  Ma-   States,  on  account  of  the   ship  Louisa,  belonging  to 
»dm^r.^  Alexander  Macaulay,  detained  by  the  French  govern- 
ment in  the  lifetime  of  Macaulay,  and  for  which  com- 
V.       pensation  was  allowed  under  the  treaty  for  the  pur- 
(»ula\^'s  ^^^^^  ^^  Louisiana.     It  was  excluded  on  the  ground 
ex'or.    that  Corbin  Griffin  had  been  fully  paid  as  early  as  Xo- 
Dismal   vember  23d,  1800,  all  that  was  due  to  him  from  Ma- 
Swamp  caulay,  either  for  a  debf  due  or  for  money  paid  by  Cor- 
V.       bin  Griffin  as  his  surety.     The  amount  due  on  this  ao- 
ctuWs  c^^"^  ^^s  7367  dollars  28  cents,  of  which  5336  dollars 
admV    91  cents  is  principal. 

Statement  E  was  an  account  taken  from  the  books 
of  Alexander  Macaulay,  shewing  how  much  was  due 
from  Macaulay  to  Corbin  Griffin  according  to  these 
books.  This  statement  shewed  that  there  was  due 
to  Corbin  Griffin  at  the  date  of  the  deed,  the  sum  of 
£  254.  15.  3}.  That  there  were  debits  for  merchan- 
dize on  the  same  books,  at  sundry  times  between  the  date 
of  the  deed  and  the  death  of  Macaulay  on  the  17th  of 
July  1798,  £  16.  8.  3.,  leaving  due  £  238.  7.  0}.,  = 
794  dollars  51  cents.  There  was  a  further  credit  to 
Corbin  Griffin  upon  the  books  of  Macaulay,  of  £  630. 
16.  as  of  the  24th  November  1798,  which  was  excluded 
by  the  commissioner  on  the  ground  that  Thomas  Grif- 
fin admitted  in  his  answer  to  Anderson's  bill,  that  it 
was  advanced  to  the  trustees.  The  commissioner  states 
that  the  defendants'  counsel  relies  on  the  fact  that  the 
entry  on  the  books  of  Macaulay,  was  made  by  Miller 
Brown,  the  clerk  of  Macaulay,  who  was  then  dead. 
Statement  G  is  an  account  of  the  debt  due  from  A.  Ma- 
caulay to  C.  Griffin,  according  to  Macaulay 's  bookstand 
of  the  moneys  paid  by  Griffin  as  surety  of  Macaulay;  and 
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the  payments  paid  by  the  trustee  to  said  Griffin.  On  I85l. 
this  account  from  which  the  payment  in  July  1819  to  xe?m. 
Corbin  Griffin's  administrator,  who  was  Thomas  Griffin,  TT'T" 
and  the  sum  of  £  630.  16.,  above  mentioned,  were  ex-  ex' or 
eluded,  Corbin  Griffin  was  found  indebted  on  the  Slst  ^^  f^' 
December  1801,  2997  dollars  80  cents,  of  which  2849   A.  Ma- 

caul  6  V  *s 
dollars  61  cents  was  principal.     By  this  account  the    adm'r. 

debt  due  to  Griffin,  and  the  money  paid  by  him  as    ^^ 

surety  of  Macaulay,  amounted  to  5026  dollars  66  cents,       v. 

and  the  payments  made  to  him  by  the  trustees  amoun-  e»ulay4 

ted  to  7876  dollars  41  cents.  ex'or. 

Griffin's  administrator  excepted  to  the  report  for  fail-   Dismal 

ing  to  credit  his  intestate  for  various  sums  which  he  l^^^^ 

claimed  to  be  due  to  Corbin  Griffin  from  Macaulay.       v. 

\.  Ma- 
Among  them  was,  1st.  The  item  of  £  630.  16,,  appear-  (Malay's 

ing  by  Macaulay's  books  to  be  due  to  Corbin  Griffin.  ^"|'' 
2d.  That  the  commissioner  should  have  treated  the 
claim  of  £  2000.,  referred  to  in  the  deed  of  trust  of 
November  1797,  as  due  to  Corbin  Griffin  from  Macau- 
lay,  as  really  and  bona  fide  due  to  him.  3d.  That  he 
should  have  debited  the  trust  subject  with  4100  dollars 
paid  on  26th  July  1819  by  Thomas  Griffin,  in  part  satis- 
faction  of  the  debt  due  to  Corbin  Griffin  from  Macaulay. 
4th.  To  all  the  items  in  account  G,  bearing  date  more 
than  five  years  before  the  death  of  Corbin  Griffin,  and 
which,  after  deducting  the  debits,  constitute  the  aggre- 
gate balance  of  principal  and  interest  of  that  account 
reported  against  him  of  2997  dollars  80  cents,  the  de- 
fendant Waller  excepted,  because  the  same  were  barred 
by  the  statute  of  limitations ;  and  that  the  statute  re- 
quired the  Court  to  strike  them  out  of  the  account. 
These  items  were  from  September  21st,  1798,  to  De- 
cember 31st,  1800.  Corbin  Griffin  lived  until  1813, 
and  the  suit  was  not  brought  until  1819. 

Anderson,  administrator  of  Macaulay,  also  excepted 
to  the  report;  but  it  is  not  necessary  to  notice  his  ex- 
ceptions. 
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1851.         In  March  1839,  Waller,  as  the  executor  of  Thomas 

Term     Gj'iffi"?  ^^^  ^^  ^be  administrator  of  Corbin  Griffin,  an- 

— : — ;-  swered  the  bill  of  Anderson  as  administrator  of  Alex- 

ex'or     ander  Macanlay.     He  saj's.  That  in  regard  to  any  pay- 

&  al.«.    nients  which  have  been  made  by  Thomas  Griffin  the 

A.  Ma-   trustee,  to  Corbin  Griffin,  on  account  of  his  debt  secured 

^dm^r.^  by  the  deed  of  trust  of  November  1797,  whether  in  fact 

due  to  the  said  Corbin  or  not,  they  cannot  now  be  re- 

"^  V.       covered  back  by  the  plaintiff,  bjecause  the  claim  is  bar- 

^ukv%  ^^^  ^y  ^^^^  statute  of  limitations,  which  is  relied  on  as 

ex'or.     if  formally  pleaded  ;   and  he  insists  that  all  payments 

Dismal   made  by  the  said  Thomas  Griffin  the  trustee,  according 

Swamp   iQ  ^\^Q  provisions  of  the  trust  deed  under  which  he  acted, 
Land  Co.  *^ 

V.       are  valid  payments,  and  that  the  estate  of  said  Thomas 

^^iJ^^f'J^  Griffin  cannot  be  required  to  refund  them;  for  whose 

adni'r    estate  the  defendant  also  claims  the  benefit  of  the  act 

of  limitations  as  if  duly  pleaded. 

Waller  also  answered  the  bill  of  Elizabetti  Maeaulay, 
relying  upon  the  same  grounds  of  defence  as  in  the  case 
of  Anderson,  administrator  of  A.  Maeaulay. 

On  the  3d  of  February  1841,  the  Court  refused  a  mo- 
tion of  the  defendant  to  compel  the  plaintiffs  to  make 
the  Dismal  Swamp  Laud  Company,  Jerdone  and  others, 
parties  defendants  to  their  suits.  And  on  rules  seve- 
rally made  upon  the  plaintiffs  and  defendants,  the  Court, 
on  the  8th  of  February,  allowed  the  plaintiffs  to  prove 
by  oral  testimony  in  Court,  the  assignment  by  Jerdone 
to  Elizabeth  Maeaulay,  of  the  debt  secured  by  the  deed 
of  November  1797;  and  allowed  the  defendant  Waller 
to  file  in  the  cause  the  papers  in  the  case  of  the  Dismal 
Swamp  Land  Company  against  Macaulay's  administra- 
tor, saving  to  the  plaintiffs  the  right  to  object  at  the 
hearing  to  said  papers  as  evidence.  And  it  was  ad- 
mitted by  the  plaintiffs  that  the  signature  "Francis 
Jerdone,"  to  his  answer  in  said  cause,  was  in  the  hand- 
writing of  said  Jerdone.  And  thereupon  the  plaintiffs 
urging  the  Court  to  proceed  with  the  trial  of  these 
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Causes,  the  defendant  Robert  P.  Waller,  executor  and     1851. 
adrainiatrator  de  bonis  non  of  Thomas  and  Oorbin  Grif-    .pj*^^ 
fin,  applied  for  a  continuance  of  the  causes  until  the  — : — ;- 
next  term  upon  grounds  stated  in  writing;  but  which     ex'or 
it  is  not  necessary  to  state :  And  the  Court  having  re-     ^  ^^®* 
iiised  the  continuance,  the  said  Waller,  and  William    A.  Ma- 
Major  sheriff  of  the  county  of  Culpeper,  and  as  such  ^m?r.^ 
administrator  de  bonis  non  with  the  will  annexed  of 
John  Jamieson  deceased,  severally  filed  their  petitions       v. 
for  a  rehearing  of  the  decrees  made  m  these  causes  on  ^^^^g 
the  29th  of  June  and  2d  of  July  1829,  and  on  the  3d    ex'or. 
of  December  1833.     The  grounds  assigned  by  Waller,  Digmal 
are  that :  L^^d°(? 

1.  The  whole  of  the  said  decrees  are  erroneous  so       v. 
feras  they  recognize,  admit  or  esbiblish,  a  right  in  the  (^^i^g 
administrator  or  distributees,  or  either  of  them,  of  A.    a<liii'r 
Macaulay  deceased,  to  call  in  question  the  validity  of 

the  deed  made  by  the  said  A.  Macau'ay,  on  the  15th  of 
November  1797,  under  the  circnmstauues  disclosed  by 
the  pleadings  and  evidence  in  the  case  in  which  they 
are  plaintiffs. 

2.  So  far  as  they  recognize,  admit  or  establish,  a 
right  in  Elizabeth  Macaulay,  as  assignee  of  one  of  the 
creditors  and  cestuis  que  trust  provided  for  in  said  deed, 
to  call  in  questitm  the  validity  thereof. 

3.  So  far  as  they  reject  the  claims  of  Corbin  Griffin 
and  John  Jamieson  to  the  sums  of  £  2000.  and  £  5000., 
respectively  admitted  by  said  deed  to  be  due  to  them. 

4.  So  far  as  they  recognize  the  remaining  books  of 
A.  Macaulay,  (though  it  is  proved  that  most  of  his 
books  were  lost  or  destroyed  at  the  two  fires  in  York, 
of  1804  and  1814,)  as  '*the  books  of  A.  Macaulay." 

5.  So  far  as  they  establish  a  charge  against  Thomas 
Griffin,  trustee,  &c.,  of  9  dollars  90  cents  per  annum, 
from  July  17th,  1799,  to  October  17th,  1811,  as  and 
for,  or  in  lieu  of,  the  yearly  rents  and  profits  of  the 
house  and  lot  in  Hanover  town,  sold  by  the  trustee 
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1851.     Thomas  Griffin  in  the  year  1811,  in  the  face  of  evi- 
Term.    ^^^^^  ^^^^  ^^^  House  and  lot  were  not,  and  could  not 


■  be  rented  out  during  that  time,  or  sold  before  that  time, 

ex'or         6.  So  far  as  they  direct  an  account  to  be  taken  of 

^^^^'    the  assets  of  Corbin  Griffin's  estate,  when  it  appeared 

A.  Ma-   on  the  face  of  the  pleadings  and  on  the  evidence,  that 

^m^r.^  every  item  of  charge  which  arose  or  could  arise  against 

Corbin  Gorbin's  estate,  arose  and  accrued  more  than  five 

V.       years  before  his  death,  (in  fact,  more  than  twelve  years.) 
E.Ma-    A^j 
caulay's   ^"^ 
ex'or.         7.  Because  it  appears  by  the  deed  of  1797,  that  the 

Dismal  trust  funds,  after  satisfying  the  preferred  creditors,  were 
ll^d^^  to  be  applied  to  the  satisfaction  of  the  other  creditors 
V.  of  Macaulay,  and  those  creditors  have  neither  been 
caulay%  ^^^^  parties,  nor  has  any  provision'  been  made  in  the 
adm'r  said  decrees,  nor  steps  taken  before  the  commissioner 
to  convent  said  creditors  before  the  Court,  or  the  com- 
missioner, and  allow  them  to  prove  their  several  de- 
mands. 

It  is  unnecessary  to  state  the  grounds  for  a  rehearing 
assigned  by  the  administrator  of  Jamieson,  except  that 
the  suit  was  defective  for  want  of  parties ;  and  that  the 
decrees  disaffirm  the  validity  of  the  deed  of  ifovember 
1797,  and  permits  the  plaintiiF  to  introduce  the  books 
of  Macaulay  as  evidence  to  impeach  it. 

The  causes  were  argued  at  the  November  term  1841, 
and  came  on  for  decision  in  January  1842,  when  the 
Chancellor — Robertson — after  discussing  the  principles 
of  law  on  the  pleadings  and  proofs,  and  holding  that 
the  deed  of  the  15th  of  November  1797,  ivas  not  con- 
clusive as  to  the  amount  of  the  debts  due  to  the  pre- 
ferred creditors,  proceeded : 

"  It  remains  to  consider  what  is  the  extent  or  mode 
of  relief  which  this  Court  may  properly  administer? 
What  were  the  debts  really  due  to  preferred  creditors 
at  the  date  of  the  deed  ?  To  what  extent  have  they 
been  paid  ?     What  sums  are  now  due  from  the  parties 
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before  the  Court  ?    And  to  whom  are  the  balances  pay-  1851. 

able  ?    These  are  the  enquiries  to  which  the  Court  is  xem. 

now  to  direct  its  attention.  , 

"  First  then,  as  to  the  claims  of  the  preferred  credi-  ex'or 

tors.     There  are  three  reports  of  commissioners  among  *^^f  ^* 

the  papers.     That  of  commissioner  Baker  of  October  A.  Ma- 

1826,  under  the  decree  of  Chancellor  Taylor,  of  Marcli  ^adm^r.^ 

1826 ;  a  second  one  of  the  same  commissioner,  made    ^ 

Same 
in  1836,  under  the  decree  of  Judge  Brockenbrough,  of      v. 

December  1833;  this  being  regarded  informal,  a  third  eaulay% 

was  made  and  returned  by  commissioner  Shore,  in  No-    ex'or. 

vember  1838,  under  the  order  of  Judge  Nicholas,  of  Dismal 

July  1838,  directing  him  to  perform  the  decree  of  De-  j^^^^^ 

cember  1833.    Pursuing  the  directions  of  this  last  de-       v. 

A   Ma- 
cree,  commissioner  Shore  has  regarded  the  deed  of  1797  caulay'a 

as  prima  facie  evidence  merely,  and  resorted  to  the  ^^^ 
books  of  Macaulay  to  ascertain  what  sum  was  due  the 
preferred  creditors.  The  debt  due  Corbin  Griffin,  in- 
stead of  £2000.,  6666  dollars  67  cents  is  stated,  as  it 
appears  on  Macaulay's  ledger  E,  according  to  the  con- 
missioner's  view  of  the  entries  at  794  dollars  51  cents. 
By  another  statement  embracing  all  payments  subse- 
quent to  the  deed  by  Corbin  Griffin,  on  account  of 
suretyship,  and  all  payments  to  him  out.of  the  trust 
subject,  a  balance  is  shewn  against  him  of  2997  dollars 
80  cents,  with  interest  from  the  thirty-first  of  Decem- 
ber 1800,  on  2849  dollars  61  cents.  Satisfied  as  I  am 
from  all  the  facts  and  circumstances  in  proof,  that  the 
sum  mentioned  in  the  deed  was  neither  due  to  nor 
claimed  by  Corbin  Griffin,  I  concur  in  Judge  Brocken- 
brough's  opinion,  that  the  books  of  Macaulay  under  the 
circumstances,  were  proper  evidence.  The  representa- 
tive of  Corbin  Griffin  has  produced  no  account  or  mem- 
oranda whatever  shewing  the  nature  or  amount  of  the 
debt,  but  relies  solely  on  the  deed,  though  in  his  first 
answer  he  cautiously  abstains  from  asserting  a  belief 
that  the  amount  nominally  inserted  in  the  deed  was 
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K^M .     really  due ;  contenting  himself  with  remarking  that  the 

Term.    ^^^^  itself  acknowledging  the  existence  of  the  debts 

— r'TT  therein  mentioned,  it  was  not  for  the  trustees  to  enquire 

ox  or     whether  the  debts  were  due  or  not,  but  merely  to  exe- 

o(:als.     ^jj^^  ^^^  trusts.     The  amended  answer  is  nearly  as 

A.  Ma-   vague  and  unsatisfactory.     In  that  he  says, '  there  ap- 
ciiulav  's 
admV.    pcared  on  Macaulay's  books  a  balance  due  Corbin  Qrif- 

fin  of  ,  but  he  does  not  know  that  more  was 

Same  ' 

V.       not  due;  on  the  contrary  he  has  every  reason  to  be- 
caiilay's  ^^^^'^  ^^^^  ^^^  ^"^  ^^  £2000.,  provided  for  by  the  deed, 
ex  or.    \va8  actually  due,'  and  then  proceeds  to  assign  reasons 
Dismal    entirely  inconclusive,  namely:  first,  that  he  cannot  im- 
llnd"co  ^S^^^  ^^^^  Macaulay  would  by  his  own  deed,  shew  a 
V.       greater  amount  against  himself  than  actually  existed; 
caula/v  and  2dly,  because  the  plaintiflf  himself  admits   that 
adm'r    amount  when  he  says,  that  to  secure  certain  sums  of 
money  amounting  nominally  and  really  to  £10,000., 
Macaulay  conveyed  by  deed  of  trust,  property  more 
than  ten  times  that  amount.     Thomas  Griffin  was  the 
acting  trustee  in  the  deed,  shewn  to  have  had  some 
knowledge  of  the  affairs  of  Maciiulay,  at  least  as  far 
back  as  1789.     lie  was  the  son  and  only  child  of  Cor- 
bin Griffin ;  resided  with  him,  and  after  his  death  quali- 
fied as  his  administrator.     In  his  first  answer,  he  says 
that   Macaulay  frequently  told   him  that  the  persons 
named  in  the  deed,  Corbin  Griffin,  Jamieson  and  Jer- 
done,  had  been  very  friendly  to  him  by  lending  him 
large  sums  of  money,  and  becoming  his  sureties,  and 
then  adds:  that  as  to  Corbin  Griffin,  this  respondent 
knows,  certainly,  that  at  time  of  the  execution  of  the 
deed  of  trust,  the  said  Alexander  Macaulay  was  indebt- 
ed to  him  in  the  sum  of  ,  as  fully  appears  by  the 
books  of  the  said  Macaulay  himself,  from  which  a  copy 
of  the  account  of  the  said  Corbin  Griffin  with  the  said 
Macaulay  has  been  extracted,  and  is  hereto  annexed, 
marked  B.     Corbin  Griffin  is  proved  to  have  stood  high 
in  the  confidence  of  Macaulav:  and  both  he  and  Tho- 
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mas  Griffin  must  have  had  access  to  the  books  of  Ma-  1851. 

caulay,  both  before  and  after  Macaulay's  death.     This  xem. 

appears  by  their  entries  in  ledger  E.     All  the  books  and  , 

papers  of  Macaulay,  as  well  as  those  of  Corbin  Griffin,  ex*or 

are  proved,  or  must  be  presumed,  after  their  deaths,  to  ^^' 

have  come  into  the  hands  of  Thomas  Griffin.     If  he  A.  Ma- 

either  could  not,  or  would  not,  produce  any  account,  ^dm^r.^ 

memoranda  or  evidence  to  ascertain  the  nature  and    ^ 

n    1       1  1  .      .   ,       ^  .       .  Same 

amount  of  the  debt,  every  prmciple  of  justice  seems  to       v. 

require  that  the  books  of  Macaulay  himself  should  be  efui^»g 
resorted  to  as  the  best  guide,  though  perhaps  not  an    ex*or. 
unerring  one,  to  conduct  us  to  the  truth.     What  is  the   Dismal 
balance  shewn  by  those  books,  is  itself  a  matter  of  con-  i^^^rS 
test.     The  apparent  balance  is  considerably  more  than       v. 
stated  by  the  commissioner.     I  dissent  with  the  com-  caulay's 
missioner,  and  consider  the  apparent  balance  as  that  for    ^^"j'"^ 
which  Corbin  Griffin's  estate  should  have  credit.    The    *  '^^ 
account  as  appearing  upon  ledger  E,  excluding  all  en- 
tries made  subsequently  to  Macaulay's  death,  sustains 
the  commissioner's  statement.     It  consists  of  numerous 
debits  against  Corbin  Griffin,  commencing  January 
7th,  1793,  and  ending  April  1798,  for  merchandize, 
the  eight  last  of  which,  from  October  to  April  1798,  in- 
clusive, are  proved  to  be  in  the  handwriting  of  Thomas 
Griffin.     All  the  residue  as  well  as  the  credit  of  £  694. 
S.  9|.,  posted  under  date  of  January  1,  1793,  seems  to 
be  in  the   handwriting   of  Macaulay's  regular  clerk. 
Miller  Brown.    Besides  the  credit  just  mentioned,  there 
is  another  of  £  630.  1.  6.,  posted  immediately  before 
the  first,  under  the  date  of  twenty-fourth  November 
1798.     The  commissioner  allowed  the  first  only  £  694. 
8.  9f.,  and  deducting  the  aggregate  debits  down  to 
April  1798,  £  466.  1.  9.,  made  the  balance  in  favour  of 
Gorbin  Griffin,  £  288.  7.  Of.,  or  794  dollars  51  cents, 
as  stated  in  his  report.     The  second  credit  seems  to 
have  been  disallowed,  either  because  it  was  posted  after 
the  death  of  Macaulay,  or  because  supposed  to  be  in 
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1861.     the  handwriting  of  one  of  the  Griffins,  or  for  the  rea- 

Tem.    ^^°  stated  by  commissioner  Baker.   Thomas  Griffin,  in 

^  .^  ,    his  examination  before  commissioner  Baker,  says  in  an- 
Gnffin's  .      -^  .     .  ,...;,, 

ex 'or     swer  to  the  36th  mterrogatory,  that  it  is  m  the  hand- 

&al8.     writing  of  Miller  Brown.     This  is  probably  the  fact, 
A.  Ma-  though  Shield's  deposition  would  seem  to  ascribe  the 
^^Sm^r.^  entry  to  Corbin  Griffin.     The  journal  and  day  book  of 
that  year  are  lost  or  destroyed.   Whether  the  items  com- 
V.       posing  it,  and  which  may  have  been  various,  (the  entry. 
caula3?8  ^  posted  is  '  sundries,')  bore  date  before  or  after  Ma- 
ex'or.    caulay's  death,  July  1798,  they  may  have  been  for 
Dismal    money  advanced  under  the  trust  deed  to  Macaulay,  or 
I^d'cS  *^  P^y  debts  for  which  Corbin  Griffin  was  bound  as 
V.       surety,  and  consequently  a  just  charge  iagainst  the  trust 
caulay^s  ftind.     If  in  the  handwriting  of  Brown,  the  clerk  of 
^Sa^    both  Macaulay  and  of  the  trustees,  the  entry  ought  cer- 
tainly to  be  received  as  correct ;  even  if  in  the  hand- 
writing of  Corbin  Griffin,  who  seems  also  to  have  been 
authorized,  both  by  Macaulay  and  his  trustees,  to  make 
entries,  the  entry  ought  not  to  be  discredited  on  the  sup- 
position that  he  abused  the  trust  reposed  in  him.    Com- 
missioner Baker  in  his  first  report,  assigns  a  difterent  rea- 
son for  rejecting  this  credit,  namely  :  the  supposed  ad- 
mission of  Thomas  Griffin,  in   his  answer,  that  the 
money  was  advanced  by  Corbin  Griffin  to  the  trustees 
after  Macaulay's  death,  and  their  failure  to  credit  it  in 
their  account.     If  true,  this  might  be  a  reason  for  charg- 
ing them,  but  not  for  refusing  the  credit  to  Corbin  Grif- 
fin, whose  funds  may  have  been  so  advanced  and  ap- 
plied.    But  this  alleged  admission  is  stated  as  a  matter 
of  belief  only,  qualified  by  the  remark,  that  he  can  give 
no  information  of  the  particulars  of  the  entry,  and  a 
positive  disclaimer,  on  oath,  in  answer  to  the  35th  in- 
terrogatory, of  any  knowledge  of  the  transaction.    Ad- 
missions of  a  personal  representative  to  bind  his  testa- 
tor's or  intestate's  estate,  ought  to  be  unqualified  and 
positive.     But  I  feel  constrained  to  say,  without  relying 
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on  the  evidence  recently  thrown  into  these  causes  by  1851. 
Thomas  Griffin's  executor,  tending  to  convict  him  of  xerm. 
utter  incapacity   for  business,  that  the  defect  of  his- 


memory  and  the  inaccuracy  and  inconsistency  of  his    ex'or 
statements,  to  say  the  least  of  them,  are  too  often  mani-    *^^^®- 
fested  iu  these  causes,  to  allow  much  weight  to  any   A.  Ma- 
admission  of  his  affecting  the  estate  or  character  of  an-  ^dm^.^ 
other.     The  credit  iu  question  cannot  be  refused  with- 
out reflecting  harshly  upon  the  integrity  of  Corbin  Grif-       v. 
fin,  as  well  perhaps  as  affecting  considerably  the  pecu-  ^^uWg 
niary  interests  of  his  estate.     If  denied,  it  throws  upon    ex'or. 
him  the  imputation  of  making  a  false  entry  to  swell  his  Dismal 
claim  against  the  estate  of  a  deceased  friend;  and  more-  t^^^'So 
over,  unless  the   £  2000.  mentioned  in  the  deed  was       v. 
really  due  to  him,  fixes  upon  him  the  guilt  of  receiving  caulay's 
largely  more  than  the  just  amount  of  his  claim.     I  am    ^^^ 
strongly  impressed  with  the  belief,  that  Corbin  Griffin 
at  the  time  of  his  death,  owed  nothing  to  the  estate  of 
Macaulay ,  but  that  his  account  was  finally  closed  at  the 
date  of  his  last  receipt,  twenty-third  November  1800, 
on  an  estimate  of  his  debt,  assuming  the  apparent  bal- 
ance in  his  favour  in  ledger  E,  and  adding  thereto  his 
payments  as  surety  for  Macaulay.     There  are  strong 
circumstances  independently  of  the  high  character  of 
Corbin  Griffin  for  integrity,  or  rather  consistently  with 
that  character,  to  sustain  this  view.   Corbin  Griffin  died 
in  1813.     The  last  payment  he  appears  ever  to  have 
received  from  the  trustees  of  Macaulay,  was  made  on 
the  twenty-third  of  November  1800.     Up  to  that  time 
all  payments  to  him,  for  which  his  receipts  are  produced, 
amounted  on  a  rough  estimate  (without  add- 
ing interest,)  to    -  -  7,876  00 
His  payments  on  account  of  sure- 
tyship, (without  interest  added,)   4,129  00 
Balance  due  him  by  ledger  E,  as 
stated  by  commissioner  Shore,         794  51 

4,923  51 
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1851.  Shewing  an   excess   overpaid,  by 

Tern.  t'^is  statement,  of                -                           2,952  49 

^  .^  ,  Allow  the  rejected  credit,  £  630. 

ex'or  1.  6.,             -            -            -                            2,106  00 


&  als. 


A  Ivia-  ^"^  there  is  an  excess  only  of  |  852  49 

caulav's  ~ 

adm  r.    But  this  balance  will  be  still  farther  reduced  by  allow- 

Same    ^"g  interest  on  the  credit,  £680.  1.  6.,  and  probably 
E  \si'  entirely  extinguished  by  allowing  interest  on  the  credit 

cauley's  of  £  694.  8.  9f .,  posted  under  the  date  of  Ist  January 
ex  or.  jf^gg^  stating  an  interest  account  according  to  mercan- 
Dismal   tile  usage,  or  the  method  generally  adopted  in  such 

Land  Co.  cases  by  the  commissioner  of  the  Court.  To  present 
A  ^a-  ^"^^^^^  view,  take  the  balance  by  commissioner  Shore 

caulay's  against  Macaulay,  on  the  28d  November 
S"!      ^1800,  ....        2,84961 

Deduct  credit  of  £  680.  1.  6,         -  -        2,100  25 


Leaves,  -  -  -  -        $  749 


Deduct  further  interest  on  the  2100  dollars,  {£  630.  1. 
6.,)  and  on  £  694.  8.  9.,  and  the  balance  will  probably 
be  extinguished  or  turned  in  Corbin  Griffin's  favour, 
according  to  the  date  assumed  for  commencing  the  in- 
terest. His  receipt  for  the  last  payment  made  him,  23d 
November  1800,  has  manifestly  been  erased  and  altered 
in  several  places.  Among  other  alterations,  the  words 
Mnpurt'  have  been  substituted  for  some  others,  not 
now  distinguishable.  The  solution  offered,  that  the 
words  erased  might  have  been  '  on  account,'  and  the 
change  made  to  avoid  the  repetition  of  the  same  word, 
which  occurs  immediately  after  '  of  my  account,'  does 
not  seem  to  accord  with  the  appearance  of  the  paper; 
nor  is  it  probable  that  so  suspicious  an  erasure  and 
alteration  would  have  been  hazarded  merely  for  the 
sake  of  euphony. 
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"Again,  very  shortly  after  that  date,  namely,  in  De-    1851. 
cember  1801,  payments  were  made  to  Jamieson,  appa-    xem. 
rently  in  cash,  to  the  amount  of  1156  dollars  66  cents,———- 
and  in  property,  to  the  amount  of  6500  dollars,  embra-    ex'or 
cing  very  nearly  the  whole  trust  subject.     This  is  said,    '^  ^^• 
by  Thomas  Griffin,  to  have  been  done  with  the  assent   A.  Ma- 
of   Corbin   Griffin;   but  it  is  probable,  that   Corbin  ^dm^rf 
Griffin,  acquainted  as  he  was  with  the  condition  of 
Macaulay's  affieiirs,  would  have  given  such  assent,  unless       v. 
bis  prior  claims  had  been  satisfied  ?    Is  it  credible,  if  ^^uiay% 
he  really  claimed  the  £  2000.  mentioned  in  the  deed,    ex*or. 
more  especially,  if,  upon  the  basis  of  that  claim  and   Dismal 
others,  there  was,  as  is  made  to  appear  by  one  of  the  T^^5"i^ 
statements  of  Thomas  Griffin,  at  the  date  of  the  receipt       v. 
ot  November  1800,  and  after  deducting  the  payment  eaiilay% 
therein  mentioned,  a  balance  due  him  of  upwards  of   ^^'^ 
(£  1840  )  6000  dollars?    At  that  time  the  recovery  of     '  ^  ^* 
the  claim  of  Macaulay's  estate  for  French  spoliations 
in  1794,  could  not  have  been  anticipated.     It  does  not 
seem  to  have  been  known  to  Thomas  Griffin,  until 
1813,  and  was  not  received  until  1819.     But  for  its 
fortunate  recovery,  this  supposed  balance  due  Corbin 
Griffin  in  1800,  would  have  remained,  as  at  his  death 
thirteen  years  after,  forever  unextinguished.   His  assent 
to  the  payments  of  Jamieson,  over  whom  he  had  pre- 
ference, would  have  been,  under  the  circumstances,  a 
gratuitous  surrender  of  the  entire  amount.     The  con- 
duct  of   Thomas   Griffin    himself,   the   contradictory 
statements  in  which  he  has  involved  himself,  by  at- 
tempting to  establish  a  larger  balance  in  favor  of  his 
father's  estate,  at  the  date  of  the  receipt  just  mentioned, 
are  circumstances  too  significant  to  be  overlooked.    As 
early  as  August  1799,  in  a  letter  to  Jamieson,  he  ex- 
presses his  hope  that  the  trustees  will  be  enabled  to 
close  the  accounts  between  Macauley's  estate  and  his 
father's  soon.     In  his  first  answer  to  the  bill  of  Ander- 
son administrator,  &c.,  filed  in  1820,  he  admits  that 
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1<^51.     open  a  settlement  of  the  trast  transactions,  there  will 
j^^    be  foand  a  balance  in  his  hands,  yet  undisposed  of,  ot 


;  which  he  says,  *  is  claimed  by  the  Dismal 

ex  or     Swamp  Land  Company,  as  well  as  by  Mrs.  Macanlay, 

*  ^-    both  of  which  parties  have  forbidden  this  respondent  to 

A.  Sla-  pay  the  same  to  the  other.    This  resj>ondent  has  there- 

^mV.*  fore  hitherto  omitted  to  discharge  the  same,  and  prays 

the  decree  of  the  Court  in  the  premises.'     In  his  an- 
Same  , 

V.       swer  to  Mrs.  Mac*aulay's  bill,  there  is  a  similar  admis- 

cauWs  ^^^^'     ^^^*^  ^^^  fi"^^  answer  he  filed  an  account  (A,) 

ex 'or.    in  which  the  trustees  are  credited,  under  date  of  26th 

Digjoal    J"'y  1819,  as  follows:  By  cash  paid  T.  Griffin,  balance 

Swamp   due  estate  of  C.  Griffin,  as  his  administrator,  £  951. 13. 
Land  Co. 

V.       9.     This  exhibit  he  withdrew  from  the  papers,  and  in 

caiilay '8  ^^®"  ^^  ^^  ^'^^  ^^^^  ^^^  amended  answer  in  1825,  another 
udmW  account,  in  wbich  the  credit  under  the  same  date  is 
thus  altered :  By  cash  paid  T.  Griffin,  administrator  of 
Corbin  Griffin,  £  1230.,  making  a  difference  in  the 
credit  of  £  278.  6.  3.,  and  in  effect  changing  the  char- 
acter of  the  credit  to  a  payment  on  account,  or  in  part, 
instead  of  a  payment  in  foil,  without  suggesting  any 
reason  for  the  change,  or  even  noticing  it.  On  a  rule, 
in  March  1829,  to  produce  the  original  exhibit  (A)  and 
other  papers  withdrawn  by  him,  he  returned  it  with  an 
affidavit,  that  he  verily  believed  it  was  in  the  exact 
condition  in  which  it  was  when  he  withdrew  it ;  yet, 
comparing  it  with  an  official  copy,  it  appears  to  have 
undergone  very  material  alterations ;  the  item  of  credit 
of  the  26th  July  1819  having  been  altogether  sup- 
pressed or  omitted,  together  with  some  other  items.  In 
the  same  affidavit  he  says  that  the  exhibit  filed  with 
the  amended  answer,  with  some  slight  differences,  and 
some  explanations,  is  the  same  with  the  original  ex- 
hibit, (A,)  as  far  as  the  first  goes ;  yet,  as  already  sta- 
ted, the  substituted  account  augments  the  credit  in  July 
1819,  270  odd  pounds,  and  changes  the  form  and  mean- 
ing of  the  entry  in  the  original  exhibit,  (A,)  a  payment 
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of  the  balance  due  his  father's  estate  in  July  1819.  1851. 

Satisfied  with  the  sura  of  £  951.  18.  9.,  and  admitting  ^em! 
in  his  first  answer,  a  balance  of  the  trust  funds  in  his 


hands,  subject  to  the  claims  of    the  Divsraal  Swamp    ex 'or 
Land  Company  or  Mrs.  Macaulay,  he  exhibits  a  state-    ^  ^^^• 
ment,  (C,)  founded    on   the  alleged  balance  of  1800,   A.  Ma- 
and  shewing,  after  crediting  the  amount  in  the  substi-  ^^^r.^ 
tuted  account  of  £1230.,  in  July  1819,  a  balance  at 
the  last  date  due  Corbin  GrifiSn,  of  £  2740.  2.  9.     The    '  T^ 
entry  in  the  substituted  account  of  £  1280.,  has  been  J'uj^^g 
altered,  as  well  as  the  same  sum  in  the  account  (C)    ex*or. 
just  mentioned,  and  the  date  of  his  own  receipt  to  him-  Digmal 
self  for  that  sum,  is  changed  from   26th  July  1819  to  j|^'^"^^ 
26th   July   1820.     The  whole  sum  recovered  on   ac-       v. 
count  of  French  spoliations  was  but  little  upwards  of  j^^^wg 
5000  dollars ;  very  insufficient  to  pay  the  balance  pre-    adm'r 
tended  to  be  due  in  1800;  yet  there  are  several  depo- 
sitions or  affidavits,  those  of  Page,  Wilson,  Butler,  &c., 
going  very  strongly  to  prove  that  just  previous  to  its 
receipt  he  procured  the  Dismal  Swamp  Land  Company 
to  join  him,  as  sureties  in  a  bond,  to  enable  him  to  re- 
ceive it,  on  the  suggestion  that  the  whole,  or  a  consid- 
erable portion  at  least,  would  properly  belong  to  them, 
under  the  provision  of  the  deed  nominally  securing 
Jamieson,  and  that  he  afterwards  declined  paying  them, 
allowing  that  ho  had  paid  about  2500  dollars  to  his 
father's  estate,  while  one  of   his   accounts  shewed  a 
payment  of  £951.,  (3844  dollars  83  cents,)  and  the 
other  of  £1280.,  (4100  dollars.)    These  affidavits  are 
excepted  to ;  but  the  exceptions  made  for  the  first  time, 
in  October  1841,  seem  to  be  too  late  ;  the  affidavits  ap- 
pearing to  have  been  before  commissioner  Baker  in 
1826,  and  as  to  two  of  them,  Wilson's  and  Brown's, 
the  objection  urged,  of  interest,  does  not  apply,  since 
they  held  shares  only  in  a  fiduciary  or  representative 
character. 
Vol.  VII.— 34 
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1851.         ''  Before  leaving  the  subject  of  Corbin  Griffin's  claims, 
Tmn.    I  should  not  omit  to  notice  the  credit  claimed  for  his 
—      ,    estate,  by  his  administrator,  founded  on  the  receipt  of 
ex'or    Benjamin  Waller,  for  £  195.  9.  2.  and  a  credit  on  the 
^^^    back  of  a  forthcoming  bond  ;  both  of  which  are  given 
A.  Ma-  for  payments,  by  Corbin  Griffin,  on  19th  March   1798. 
^m>.*  These  sums,  amounting,  together,  to  £  260.  seem  to 
have  been,  on  that  day,  borrowed  of  Philip  Tabb,  and 
V.       a  bond  given  for  the  amount  by  Macaulay,  with  Cor- 
«uiay*8  ^^°  Griffin,  as  surety.     The  bond  was  afterwards  paid 
ex'or.    by  Corbin  Griffin,  £150.  10.  2.  on  6th  May,  and  £119. 
DiFmal    10-  2.  20th  August  1799.     The  administrator,  Thomas 
Land^^  Griffin,  unjustly,  it  seems,  claimed  a  credit,  both  for  the 
V.       sum  paid  with  the  money  borrowed,  and  that 

aiiilav^  paid  to  Tabb,  on  the  bond:  and  the  commissioner,  as 
adm'r  erroneously  refused  to  credit  either.  But  Corbin  Griffin 
is  not  shewn  to  have  claimed  both ;  nor  do  I  presume 
that  he  committed,  or  meditated  injustice,  by  taking 
the  receipts  in  the  first  instance,  in  his  own  name.  It 
is  true,  the  money  borrowed  would  appear  to  be  Ma- 
caulay'ri,  as  he  was  the  principal  in  the  bond  to  Tabb. 
But  it  was  borrowed  to  pay  oft"  a  debt,  for  which  Cor- 
bin Griffin  was  surety,  and  he  also  became  a  security 
in  the  new  bond,  which  he  afterwards  paid.  He  might 
have  taken  tlie  receipt  in  his  own  name,  and  claimed 
the  credits  at  once,  with  the  full  expectation,  as  Ma- 
caulay was  much  embarrassed,  if  not  insolvent,  that  he 
would  be  compelled  to  take  it  up,  indeed,  with  the  un- 
derstanding of  all  parties,  that  he  would  do  so  ;  or  he 
might  have  feared,  that  the  change  of  the  debt  might 
endanger  his  security,  under  the  deed ;  a  danger,  shewn 
not  to  be  wholly  ideal,  since,  in  point  of  fiict,  the  com- 
missioner has  taken  that  view,  rejecting  the  credit  in 
the  first  instance,  because  the  money  was  Macaulay's, 
and  in  the  second,  because  the  new  bond  was  not  pro- 
vided for  by  the  deed.  All  that,  as  an  honest  man,  it 
would  have  been  incumbent  on  Corbid  Griffin  to  do,  if 
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he  claimed  the  credit  on  the  first  payment,  was  to  pro-  1851. 
tect  Macaulay  against  the  new  bond,  which  he  did,  xenn. 
and  not  claim  credit  for  the  second  payment,  which  ^ 
there  is  no  reason  to  believe  he  ever  intended.  Judge  ex'or 
Brockenbrough  corrected  the  error  of  the  commissioner  *^  ^^* 
by  directing  the  credit  to  be  given  once;  and  as  to  the  A.  Ma- 
effect,  the  result  is  the  same,  whether  it  be  credited  as  ^adm'r.^ 

of  the  first  date,  or  of  the  second.     Justice  requires  me    „ 
^      -  ,       _  1  /»  1  1       Same 

further  to  say,  that  I  see  no  reason  to  draw  unfavorable       v. 

conclusions  against  Corbin  Griffin,  from  the  fact  of  his  ^uj^y»g 
taking  a  receipt  in  his  own  name,  for  the  £300.  paid    ex'or. 
Waller,  May  1798,  and  for  which  his  estate  has  been   Dismal 
denied  a  credit,  on  the  ground,  that  this  sum  was  the  t  ^^1^ 
price  of  Macaulay's  slaves,  sold  to  pay  that  debt.     The       v. 
receipt  might  have  been  literally  and  honestly  accord-  caiilay% 
ing  to  the  fact.     Corbin  Griffin  might  have-  paid  the    ^^^'^ 
amount  in  anticipation  of  the  sale,  or  if  the  sale  was 
on  credit,  in  anticipation  of  the  payment,  and  with  no 
view  or  purpose  of  making  a  fraudulent  charge.    It  does 
not  appear  that  he  ever  set  up  a  claim  founded  on  that 
receipt  against  the  trust  fund. 

"  As  to  the  debt  secured  by  the  deed  to  Jamieson,  all 
concerned  seem  to  have  concurred  in  repudiating  the 
deed,  as  evidence,  either  of  its  true  character  or  amount. 
The  sum  specified  in  the  deed,  as  due  to  him,  is 
£6000.  (16,666  dollars  67  cents.)  In  December  1801, 
he  received  from  the  trustees  two  payments,  amount- 
ing to  1156  dollars  66  cents,  probably  in  money,  and 
during  the  same  month,  in  addition,  a  half  share  in  the 
Dismal  Swamp  Land  Company,  valued  at  2500  dollars, 
and  4000  acres  of  land,  purchased  at  the  price  of  4000 
dollars,  all  trust  funds,  amounting  to  7656  dollars  66 
cents.  In  his  receipt  to  the  trustees  for  the  half  share 
and  land,  dated  17th  December  1801,  and  again,  in  an 
acknowledgment  under  seal,  dated  11th  February 
1804,  he  admitted  the  purchase  of  this  property  to  be 
for  the  benefit  of  the  Dismal  Swamp  Land  Company, 
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1851.     and  by  deeds  dated  20th  July  1809,  eouveyed  it  to 

Term,    ^^eni ;  reciting,  that  the  purchase  was  intended,  after 

^  .  ,  ,    satisfyinff  an  individual  debt  due  to  himself,  to  pay  a 
Griffin's  . ,       ,  ,      ,   ,       -,  ,  ,      ,  ,  ,       ,  i 

ex'or     considerable  debt  due  them ;  and  also  that  the  debts 

&  als.     ^^g  ^Q  himself  and  Corbin  Griffin,  individually,  had  been 
A.  Ma-   fully  satisfied.    These  deeds  were  duly  recorded.   Cor- 
^dm^r.^  bin  Griffin  was  named  among  the  grantees.     Neither 
he,  nor  the  company  of  which  he  was  a  member,  ap- 
V.       pear  ever  to  have  disclaimed  the  deed ;  on  the  contrary, 
caulay^  the  company,  in  their  bill  filed  in  1823,  which  is  made 
ex'or.    an  exhibit  in  these  causes,  allege  that  they  have  never 
Dismal   been  disturbed  in  their  enjoyment  ot   the   property. 
L^^d^o  ^^^y  ^ll^g^  ^Iso,  that  Thomas  Griffin  was  a  manager, 
V.       and  for  the  two  years  preceding  their  bill,  the  president 
caulav^s  ^^  ^^^  company.     The  presumption  is,  that  both  Cor- 
a^™'r    bin  and  Thomas  Griffin  have  received  their  proportion 
of  this  property;  could  they  have  done  so  without  con- 
ceding the  right  of  Jamieson,  so  to  dispose  of  the  trust 
subject;  and  would  Corbin  Griffin  have  done  so  unless 
his  prior  individual  claims  had  in  truth  been  satisfied? 
"  In  1811,  a  settlement  was  made  between  the  com- 
pany and  M'Neal,  executor  of  Jamieson,  in  which  the 
payments  to  Jamieson,  of  1156  dollars  66  cents,  toge- 
ther with  money  received  by  him  from  Grimes  in  1804, 
arising  from  profits  of  the  land,  were  charged  to  his 
estate,  and  credits  given  for  money  paid  Mrs.  Macaolay 
(her  dower  interest  for  dividends,  and  for  his  claim 
against  Macaulay),  thus  stated:  *By  cash  due  Colonel 
Jamieson,  from  the  trust  on  Macaulay 's  estate,  with  in- 
terest, 687  dollars  50  cents.'     On  the   account  thus 
stated,  a  balance  appears  against  Jamieson's  estate,  of 
upwards  of  1000  dollars,  which  the  company  released, 
by  an  agreement,  under  seal,  dated  at  the  time  of  the 
settlement  (28th  May  1811),  and  referring  to  it.    The 
copy  of  this  agreement  filed,  is  verified  by  the  signa- 
ture of  '  Corbin   Griffin,  one  of  the   managers,'  with 
whom  the  settlement  was  made.     Now  of  the  £5000. 
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mentioned  in  the  deed,  all  that  was  apparently  ever     1851. 
claimed  by  the  company,  or  admitted  by  Jamieson,  was    xerra. 
£  3000.,  their  money,  as  was  alleged,  lent  by  him,  on  -7-; — ;— 
their  account,  to  Maeaulay.     If  the  deed  had  been  re-    "ex 'or 
garded  as  fixing  the  real  sum  due,  it  follows,  that  the    *^^^^* 
residue,  £  2000.,  was  due  to  Jamieson.     Had  he  claimed    A.  Ma- 
that  amount  instead  of  a  balance  of  more  than  a  thou-  ^adm^r.^ 
sand  dollars,  against  him,  on  the  account  just  mention- 
ed, there  would  have  appeared  a  much  heavier  balance      "v. 
in  his  favour,  against  the  trust  fund.     But  it  appears  ^^uig^'g 
from  the  entry  in  that  account,  that  his  claim,  with  in-    ex'or. 
terest  added,  against  the  trust  on  Macaulay's  estate,  was   Dismal 
only  687  dollars  50  cents.     The  precise  period  to  or  ^f  ^5°^ 
from  which  the  interest  was  computed,  is  not  given ;       v. 
but  computing  interest  oh  the  balance  appearing  by  Ma-  Jaulay's 
caulay's  ledger  E,  due  from  Macaulay's  estate,  to  Jamie-    ^™'' 
son,  £  173.  10.  3J.,  578  dollars  40  cents,  either  from 
May  1797,  when  it  seems  to  have  been  due,  or  from 
the  date  of  the  deed,  November  1797,  and  the  close 
approximation  of  the  sum  to  that  in  the  settled  account, 
renders  it  well  nigh  certain,  in  connection  with  other 
facts  in  the  case,  that  Jamieson's  claim  was  adjusted, 
not  according  to  the  deed,  but  according  to  Macaulay's 
books.     According  to  the  deed,  Jamieson's  estate  would 
have  been  entitled  to  6666  dollars  67  cents,  in  1797. 
His  executor  settles  the  debt  as  amounting  in  1804,  to 
687  dollars  56  cents,  and  in  his  answer  to  the  Dismal 
Swamp  Land  Company,  states  that  the  account  of  his 
testator  was  taken  from  the  books  of  Maeaulay,  by  Dr. 
Corbin  Griffin;  he  relies  on  the  settlement  just  men- 
tioned, and  affirms,  that  it  does  not  appear  from  any 
thing  he  has  been  able  to  discover,  that  his  testator 
has  ever  received  from  the  sales  of  the  trust  funds,  on  his 
own  account,  more  than  his  said  debt  of  £  173.  10. 
7.,  with  the  interest  due  thereon,  nor  does  it  appear 
that  the  said  trust  fund  has  been  made  chargeable  by 
his  testator  with  any  other  or  greater  sums  than  his 
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1851.     said  debt,  and  the  said  sum  of  £  3000.  with  the  interest 
i^l    due,&c. 


,  ,        "  Judge  Brockenbrough  laid  some  stress  upon  the  cir- 
ex'or     cumstance  that  the  sums  provided  for  by  the  deed, 
&als.     ^vere  all  in  round  numbers:  And  I  must  acknowledge, 
A.  Ma-   notwithstanding  the  severity  of  the  strictures  upon  the 
^dm>.^  suggestion,  that  this  circumstance  is  not  without  its  in- 
fluence on  my  mind,  connected  with  the  array  of  facts 


Same  _    .  n         ^  .  .       ^       i 

V.       and  circumstances  forced  upon  its  attention  by  the  couree 

owilay's  ^^ ^^^  argument,  or  my  own  examination.  It  is  passing 
ex'or.    strange,  to  say  the  least,  that  debts  due  to  three  differ- 

Dismal    ^^^  individuals,  composed  evidently  of  various  items, 

j^^"ll?  should,  with  interest  added  to  the  same  date,  eventuate 
V.       in  round  thousands  precisely,  and  two  of  them  (deduet- 

oiulav's  ^^S  ^^^  claim  of  the  Dismal  Swamp  Land  Company 
adm'r  from  the  aggregate  secured  to  Jamieson,)  in  the  same 
sum,  £  2000.  each.  But  throwing  this  out  of  view: 
The  circumstances  under  which  the  deed  was  executed; 
the  cotemporaneous  exposition  of  the  parties,  evidenced 
by  their  acts  and  admissions;  the  fact  that  Corbin 
Griflin  received  no  payment  after  the  date  of  his  receipt 
of  23d  November  1800 ;  the  appearance  of  that  receipt; 
his  acquiescence  in,  and  ratification  of,  payments  from 
that  time  to  creditors  (over  whom  he  was  entitled  to 
priority,)  of  almost,  if  not  entirely,  the  whole  trust  fund 
then  existing,  or  expected  to  be  realized,  amounting 
to  upwards  of  7500  dollars ;  when,  if  the  deed  really 
recited  his  debt,  he  was  himself  entitled  to  much  the 
larger  part  of  that  sum:  The  repeated  acknowledg- 
ments of  Jamieson,  in  his  recept  to  the  trustees;  his 
sealed  obligation  of  February  1804,  and  his  deeds  of 
July  1809 ;  and  the  subsequent  settlement  of  his  exe- 
cutor, M'Neale,  with  the  Dismal  Swamp  Land  Com- 
pany, in  1811,  by  which  Jamieson's  debt  was  estimated 
at  something  upwards  of  500  dollars,  in  place  of  £  5000.: 
The  failure  of  all  the  preferred  creditors,  their  represen- 
tatives, and  the  trustees,  the  latter  having  possession  of 
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Macaulay's  books,  to  produce  auy  book,  settlement,  1S51. 

memorandum,  account  or  evidence,  shewing  the  origin,  ^^^^ 
nature  or  amount  of  the  debts  to  be  different  from  that 


exhibited  by  the  books  of  Macaulay  :  The  withdrawal     ex'or 
and  alteration  of  some  of  the  exhibits  filed  in  these     ^  ^^^• 

V. 

causes:  the  mutilation  of  others;  and  the  confused  en-   A.  Ma- 
tries  made  and  obliterated,  or  cancelled,  after  Macaulay's  ^\n^.^ 
death,  in  his  ledger  E,  the  only  one  of  his  books — ex- 
cept a  tattered  day  book,  apparently  of  1788,  recent-       v. 
ly  produced — which  the  flames,  or  the  negligence  of  ^^y|5f% 
Thomas  GriiBn,  has  suffered  to  escape; — all  tend  to    ex'or. 
impress  upon  me,  without  being  conscious  of  a  dispo-  Dismal 

sition  to  draw  over-strained  inferences,  or  indulge  in  ^^^^'^"^i^ 
1       ,        .  ,  \    ^  .    .      Lan<i  Co. 

undue  suspicion  or  harsh  epithets,  a  settled  conviction       v. 

that  the  deed  of  15th  November  1797,  was  not  designed,  j^;,wg 
nor  understood  by  the  parties,  to  ascertain  the  sums  adm*r 
due  the  several  preferred  creditors,  and  that  the  contra- 
dictory accountand  statements  of  the  defendant  Griffin, 
by  no  means  conduce  to  disclose,  if  they  were  not  fab- 
ricated to  conceal,  the  truth  of  the  transactions  to  which 
they  relate. 

"  The  claim  of  Jerdone,  the  last  of  the  preferred  cred- 
itors, assigned  to  his  sister,  Mrs.  Macauley,  the  original 
plaintiff  in  the  second  of  these  causes,  appears  to  rest  on  a 
common  ground  with  that  of  the  two  first,  as  respects  the 
evidence  of  its  amount,  notwithstanding  the  expression 
of  a  belief  by  Anderson,  in  his  bill,  that  the  £  3000.  se- 
cured to  Jerdone  by  the  deed,  and  perhaps  a  greater  sum, 
was  really  due  to  him.  It  is  not  necessary  now  to  state 
minutely  the  reasons  for  my  opinion.  It  rests  in  part 
upon  the  circumstances  already  commented  on,  and 
partly  on  the  evidence  more  directly  bearing  upon  that 
claim.  No  party  in  these  causes,  except  Anderson,  the 
representative  of  Macaulay,  seems  to  have  any  right  or 
interest  in  this  question  ;  that  claim  being  confessedly 
postponed  to  those  both  of  Jamieson  and  Corbin  Griffin. 
The  general  creditors  under  the  deed,  or  of  the  estate 
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1851.     of  Macaulay — or  even  his  distributees,  if  no  such  cred- 

Term.    ^^^^^  appear — may  have  an  interest ;  that  interest  it  is 

^  .^  ,    the  dutv  of  the  administrator  to  protect.     But  no  such 
Griffins  T      *'         1.      .1  .  ,   .  , 

ex'or     creditor  or  distributee  asserting  a  claim,  and  no  party 

&  als.  before  the  Court  being  injured,  this  Court  perhaps  can 
A.  Ma-  object  to  no  disposition  of  any  remaining  fund,  should 
admV.  there  be  such  a  fund,  after  satisfying  the  parties  claim- 
ing  under  the  deed,  as  may  be  asked  by  x\nderson,  who 
V.  unites  in  himself  the  character  of  executor  of  the  as- 
<»ulay'8  signee  of  Jerdone,  and  administrator  of  Macaulaj',  upon 
ex'or.  his  responsibility,  in  case  of  any  future  claim  of  credit- 
Dismal  ors  or  distributees.     This  subject  will  be  hereafter  pro- 

V.  "  Considering  that  the  account  of  Corbin  Griffin,  with 

caulav^'s  ^^^  trustees,  was  finally  and  fairly  closed  on  the  23d 
adm'r  November  1800,  and  that  if,  in  the  absence  of  the 
statement  according  to  which  payments  or  adjustments 
were  made  of  his  claim,  a  balance  should  appear  against 
his  estate,  alter  the  lapse  of  nearly  19  years,  a  settle- 
ment apparently  fair  and  final  with  the  authorized  trus- 
tees, should  not  be  set  aside,  there  seems  to  be  no  ne- 
cessity to  delay  these  suits  by  directing  a  new  account 
upon  the  principles  now  stated,  with  a  view  to  ascer- 
tain how  the  balance  would  stand.  The  decree  to  be 
rendered  may  at  once  assume  that  there  is  no  balance 
either  way,  since  the  Court  is  satisfied  that  this  is  the 
proper  conclusion,  and  the  means  are  waiting  upon 
which  a  precise  adjustment  could  now  be  made. 

*'  But  as  to  Jamieson,  he  him.self  conceded  what  is  in- 
deed abundantly  proved,  that  he  had  received  a  very  large 
sum  over  and  above  what  was  due  to  him  individually. 
The  excess,  he  admits,  was  received  in  a  fiduciary  cha- 
racter, and  the  whole,  or  nearly  the  whole,  was  turned 
.  over  by  him  to  the  Dismal  Swamp  Land  Company,  to 
whom  he  admitted  it  belonged.  Without  deciding 
whether  his  estate  may  not  be  responsible  eventually,  it 
rests  primarily  upon  the  company  who  actually  received 
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and  enjoyed  this  excess,  to  account  for  it.     They  are  1851. 

not  before  the  Court,  although  they  appear  to  be  prose-  fe?m. 

cuting  a  claim  in  this  Court  against  the  trustees  of  Ma-  ,        , 

caulay ,  or  rather  their  representatives,  and  others,  claim-  ex' or 

ing  a  balance  to  be  still  due  to  them  under  the  provi-  ^  ^^^• 

sion  of  the  deed  in  favour  of  Jamieson.     The  record  in  A.  Ma- 

that  suit  is  made  an  exhibit  in  these  causes.     For  the  ^^^r^ 

present,  all  that  can  be  done,  or  seems  proper,  is  to  di-    ,, 

,  .  ,  1     ,  .        Same 

rect  an  alternative  statement  to  be  made  by  a  commiS-       v. 

sioner,  crediting  Jamieson's  estate  with  the  amount  ap-  ^^^^J^j^^ 

pearing  on  Macaulay's  books,  (by  which  he  and  his  ex-    ex'or. 

ecutor  seem  to  have  abided,)  and  with  any  just  pay-   Digmal 

nient  by  him  to  Mrs.  Macaulay,  and  charging  him  with  j^^^"}? 

all  money  or  property  received  from  the  trust  subject,       v. 

and  after  applyin.or  these  payments  so  as  to  extinguish  ^^ui^^^g 

his  claim,  balance  his  account  by  a  transfer  of  the  ex-    aclm'r 

&  als 
cess  to  the  debit  of  the  Dismal  Swamp  Land  Company, 

in  their  account  with  the  trustees,  hereafter  to  be  ad- 
justed. 

"  The  next  enquiry  is,  for  what  amount  are  the  estates 
of  the  trustees,  jointly  or  severally,  responsible.  Nel- 
son is  shewn  to  have  taken  some  part  in  the  execution 
of  the  trust;  but  his  acts  seem  to  have  been  chiefly,  if 
not  exclusively,  intended  merely  to  give  effect  to  those 
of  his  co-trustee.  It  does  not  appear  that  he  received 
any  part  of  the  ftinds,  money  arising  from  sales,  or 
otherwise.  Besides  this,  the  account  rendered  by  Tho- 
mas Griffin  to  Anderson  in  1817,  of  the  trust  tranac- 
tionSjis  rendered  in  his  own  name  as  acting  trustee,  and 
all  commissions  credited  to  himself.  In  those  exhibited 
with  the  original  and  amended  answers,  although  ren- 
dered in  the  name  of  both  the  trustees,  the  commissions 
on  the  whole  amount  of  the  receipts  are  stated  as  T. 
Griffin's,  and  in  the  last,  specially  stated  as  on  the 
amount,  £  7219.  9.  10.,  received  and  disbursed  by  him 
as  trustee,  &c.  Here  again,  without  finally  deciding 
that  Thomas  Nelson's  estate  may  not  be  eventually 
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1S51.     liable  for  the  acts  performed  jointly  or  severally  by  him, 
Term.    ^^  upon  further  proofs  to  contribution  in  respect  to  such 


<&  als. 


acts,  the  primary  responsibility  attaches,  I  think,  most 

ex'or     clearly  to  Thomas  Griffin  for  whatever  balance  may  be 

^  *^^*    due  on  account  of  the  trust.     It  remains  to  ascertain 

A.  Ma-   what  that  balance  is.     Commissioner  Shore's  report, 

*adm^r.^  "lade  under  the  decree  and  opinion  of  Judge  Brocken- 

brough,  pronounced  in  December  1833,  presents  three 

V.       statements  of  the  trust  transactions : 

(»ulav^'8       '^^'  Statement  A,  shewing  a  balance  due  from  the 

ex*or.    trustees  jointly,  on  the  31st  December  1803,  principal 

Dismal    ^^^  interest,  of  1659  dollars  74  cents. 

Swanu)       44  2.  Statement  B,  a  balance,  same  date,  against  the 

V.       same,  2040  dollars  64  cents, 
^iilay'a       "  ^'  Statement  C,  a  balance  against  T.  Griffin,  survi- 
adm'r    ying  trustee,  31st  December  1824,  7367  dollars  28  cents. 
''  After  attentively  examining  the  numerous  excep- 
tions of  all  the  parties  to  the  original  report  of  commis- 
sioner Baker,  the  comments  of  Judge  Brockenbrough 
upon  them,  and  the  reformed  report  of  commissioner 
Shore,  I  am  of  opinion  that  these  statements  ought  to 
be  sustained,  and  that  the  two  last  statements  exhibit 
the  balance  for  which  Thomas  Griffin,  the  surviving 
trustee,  should  be  held  liable." 

The  Chancellor  then  proceeds  to  consider  other  ex- 
ceptions to  the  report,  which  it  is  unnecessary  to  notice. 
The  decree  of  the  Court  is  as  follows : 
"This  day  came  the  parties,  by  their  counsel,  in 
these  causes,  which  were  fully  heard  together  on  the 
eighth  day  of  November  last,  and  time  then  taken  by 
the  Court  to  consider  of  its  judgment  to  be  given  in  the 
same,  and  the  Court  having  maturely  considered  the  re- 
cords and  the  arguments  of  counsel,  is  of  opinion :  First, 
that  the  deed  of  trust  executed  by  Alexander  Macaulay 
to  Thomas  Griffin  and  Thomas  Xelson,  trustees,  on  the 
fifteenth  day  of  November  one  thousand  seven  hundred 
and  ninety-seven,  does  not  furnish  conclusive  evidence 
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of  the  extent  of  the  debts  thereby  intended  to  be  se-  1851. 

cured  to  the  three  preferred  creditors,  Corbin  Griffin,  .^^^ 
John  Jaraieson  and  Francis  Jerdone,  but  that  it  is  com- 


petent for  the   parties   to   shew,   by   other  evidence,     ex*or 
that  the  said  debts  were  of  less  amount  than  the  sums    ^  ^^^* 

V. 

specified  in  the  said  deed.     Secondly,  that  under  the   A.  Ma- 
circumstances,  the  books  of  Alexander  Macaulay  are  ^^m^.^ 
admissible  evidence  against  Corbin  Griffin  and  John 
Jamieson,  and  their  representatives,  in  ascertaining  and    ''  v. 

fixing  the  several  amounts  due  to  them  from  the  said    ^- ^*," 
^  caulay  8 

Alexander  Macaulay,  and  intended  to  be  secured  by  the    ex*or. 
said  deed.     Thirdly,  that  all  claims  or  demands  of  the   Dismal 
said  Corbin  Griffin  against  the  said  trust  fund,  under  j^^5°}? 
and   by  virtue  of  the  said   deed,  and  intended  to  be       v. 
secured  thereby,  were  finally  closed  and  fully  satisfied  ^^^y>Q 
by  the  last  payment  to  him,  evidenced  by  the  receipt    adm*r 
purporting  to  be  dated  the  twenty -third  day  of  No- 
vomber,  one  thousand  eight  hundred,  so  that  there  is 
no  balance  due  either  to  or  from  the  said  Corbin  Grif- 
fin's estate  on  account  of  the  said  trust  matters.  Fourth- 
ly, that  the  book  of  Alexander  Macaulay,  (ledger  E, 
folio  one  hundred  and  six,)  exhibited  the  true  amount 
of  his  indebtedness  to  John  Jamieson,  on  individual  or 
private  account  at  the  date  of  the  said  deed,  and  conse- 
quently that  his  individual  claim  under  the  trust  deed 
has  been  greatly  overpaid;  but  as  it  appears  that  the 
greater  part,  if  not  the  whole  of  the  excess,  afler  satis- 
fy ins:  his  individual  debt,  was  paid  over  by  the  said  Ja- 
mieson to  the  Dismal  Swamp  Land  Company,  on  ac- 
count of  a  claim  alleged  to  be  due  to  them  for  mo- 
neys of  the  said  company  advanced  by  Jamieson  to  Al- 
exander Macaulay,  and  as  the  said  Dismal  Swamp  Land 
Company  are  prosecuting  a  suit  in  this  Court  for  the 
establishment  of  their  said  claim,  and  the  recovery  of  a 
balance  still  claimed  to  be  due  to  the  said  company  on 
account  of  the  moneys  so  advanced,  it  is  not  proper  at 
this  time  to  decree  the  payment  of  such  balance  as  may 
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1851.     be  due  on  account  of  such  over  payments  to  the  said 
Terai.    Jaraieson,  but  that  branch  of  these  causes  should  be  re- 
,    served  for  the  future  action  of  this  Court.     Fifthly, 
ex*or     that  as  Thomas  Griffin  appears  to  have  been  the  princi- 
^  v^^*     pal  acting  trustee,  and  the  acts  of  Thomas  Nelson  seem 
A.  Ma-  to  have  been  intended  merely  to  give  effect  to  those  of 
^m^.^  his,  the  said  Griffin,  who  received  and  disbursed  the 
^^      trust  funds,  the  primary  responsibility  for  whatever  bal- 
V.       ance  that  may  be  due  on  account  of  the  trust,  attaches 
<»uW8  ^  ^^^  ^^^^  Thomas  Griffin,  and  should  be  decreed 
ex*or.    against  his  estate  in  the  first  instance,  as  well  the  bal- 
Digmal   ance  due  on  the  joint  account  of  the  said  trustees  a^ 
I^d°S>  ^^^*  ^^^  ^°  account  of  the  surviving  trustee;  without 
V.       however,  now  decidinor  that  the  said  Thomas  Nelson's 
caula^s  estate  may  not  be  eventually  liable  for  the  acts  perform- 
a^'r    ed  jointly  or  severally  by  him,  or  upou.further  proof  to 
contribution,  in  respect  to  sucli  acts.     For  these  and 
the  reasons  more  fully  set  forth  and  contained  in  a 
written  opinion  this  day  pronounced  in  these  cjiuses, 
which  opmion  is  ordered  to  be  filed  with  the  papers  and 
made  a  part  of  the  record  in  these  causes,  but  is  not  to 
be  spread  at  large  on  the  order  book,  the  Court  reject- 
ing and  overruling  all  exceptions  and  petitions,  and  set- 
ting aside  all  reports  and  statements  of  the  commission- 
ers, and  all  orders  and  decrees  heretofore  made  in  these 
causes,  so  far  as  the  said  ex-ceptions,  petitions,  state- 
ments, orders  and  decrees  may  conflict  with  the  said 
opinion  and  this  decree,  and  affirming  and  sustaining  the 
residue,  would  now  proceed  to  dispose  finally  of  the 
trust  funds  remaining  due  from  the  trustees,  Thomas 
Griffin  and  Thomas  Nelson,  jointly,  according  to  state- 
ments A  and  B  of  commissioner  Shore's  report,  and  from 
Thomas  Griffin,  as  surviving  trustee,  according  to  state- 
ment C  of  commissioner  Shore's  report,  but  that  it  ap- 
pears by  evidence  in  these  causes,  that  the  Dismal 
Swamp  Land  Company  are  now  prosecuting  a  suit  in 
this  Court  to  subject  the  said  trust  funds  to  the  payment 
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of  an  alleged  claim  or  demand  said  to  be  secured,  or  in-  issi. 
tended  to  be  secured  by  the  said  trust  deed,  in  conse-  t^^ 
quence  of  which  said  suit,  the  Court  is  of  opinion,  that- 


the  said  trust  fund  should  be  decreed  to  be  paid  into    ex'or 
bank,  to  await  the  decision  of  the  said  Dismal  Swamp    ^  ^^^• 
Land  Company's  suit,  or  such  further  action  of  the    A.  Ma- 
Court  in  these  causes  as  may  hereafter  be  deemed  proper,  ^adm^^ 
And  the  plaintiffs  being  willing  for  the  present,  to  take 
such  a  decree  against  the  defendant  Robert  P.  Waller,       v. 
as  executor  of  Thomas  Griffin,  deceased,  de  bonis  tea-   ^^|^^" 
tatoriSj  with  liberty,  should  such  a  decree  prove  unavail-    ex'or. 
ing,  to  apply  to  this  Court  for  further  relief  in  the  pre-   jyignial 
mises  against  the  said  defendant,  Robert  P.  Waller,  ex-  ^^^°J^> 
ecutor  as  aforesaid:  The  Court  therefore,  doth  adjudge,       v. 
order  and  decree,  that  the  said  defendant,  Robert  P.  ^(,^»g 
Waller,  executor  of  Thomas  Griffin,  deceased,  out  of    adm'r 
the  assets  of  his  said  testator,  in  his  hands  to  be  ad- 
ministered, if  so  much  thereof  he  hath,  and  if  not,  then 
so  much  thereof  as  he  may  have,  pay  into  the  Exchange 
Bank  of  Virginia,  at  Richmond,  to  the  credit  of  this 
C'Ourt,  in  these  causes,  and  subject  to  the  future  order 
thereof,  the  sum  of  two  thousand  and  forty  dollars  and 
sixty-four  cents,  with  interest  on  one  thousand  six  hun- 
dred and  eighty-four  dollars  and  thirty-seven  cents,  part 
thereof,  to  be  computed  at  the  rate  of  six  per  centum 
per  annum,  from  the  thirty-first  day  of  December  one 
thousand  eight  hundred  and  three,  until  paid,  being  the 
balance  due  by  the  said  statements  A  and  B  of  commis- 
sioner's Shore's  report,  from  the  joint  trustees,  Tho- 
mas Griffin  and  Thomas  Nelson ;  also,  the  further  sum 
of  seven  thousand  three  hundred  and  sixty-seven  dol- 
lars and  twenty-eight  cents,  with  the  like  interest  on 
five  thousand  three  hundred  and  thirty-six  dollars  and 
ninety  one  cents,  part  thereof,  from  the  thirty-first  day 
of  December  one  thousand  eight  hundred  and  twenty- 
four  until  paid,  being  the  balance  due  by  the  said  state- 
ment C  of  commissioner  Shore's  report,  from  the  said 
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1851.     Thomas  GriflEin,  as  surviving  trustee  ;  which  said  sev- 
Term.    ^^^^  sums  of  money,  with  interest  as  aforesaid,  or  so 


,    much  thereof  as  he  may  have,  the  said  Robert  P.  Wal- 
ex'or    Icr  executor  as  aforesaid,  is  ordered  to  pay  as  aforesaid, 
&  als.     ^^  ^j.  before  the  first  day  of  April  next,  having  been 
A.  Ma-  served  with  a  copy  of  this  decree,  at  least  sikty  days 
^adm^.^  prior  to  that  day,  or  that  he  then  shew  cause  to  the  con- 
trary.    But  nothing  in  the  said  opinion  or  this  decree 
V.       contained,  is  to  be  held  in  any  manner  as  deciding  the 
JmlaVs  ^^'^^^^^y  ^f  ^^^  alleged  sale  by  the  trustees,  Thomas 
ex'or.    Griffin  and  Thomas  Nelson,  of  the  half  share  of  Dis- 
Dismal    "^^1  Swamp  Land  Company  stock  and  the  individual 
SwanjjP   moiety  of  eight  thousand  acres  of  land,  conveyed  by 
V.       the  said  trust  deed  of  the  fifteenth  day  of  November 
oiuiaVs  ^"^  thousand  seven  hundred  and  ninety-seven,  or  as 
adm'r    settling  or  in  any  manner  aiFecting  any  question  arising 
in  the  said  suit  of  the  Dismal  Swamp  Land  Company, 
herein  before  referred  to  as  depending  in  this  Court. 
And  the  Court  doth  further  adjudge,  order  and  decree, 
that  the  bills  of  the  plaintiffs  respectively  be  dismissed 
as  to  the  defendant  Robert  P.  Waller,  in  his  character 
of  administrator  de  bonis  non  of  Corbin   Griffin   de- 
ceased." 

From  this  decree  Waller  as  executor  of  Thomas 
Griffin  and  administrator  de  bonis  non  of  Corbin  Griffin, 
applied  to  this  Court  for  an  appeal,  which  was  allowed. 
After  the  above  decree  was  made,  the  Dismal  Swamp 
Land  Company  obtained  leave  of  the  Court  to  file  a 
supplemental  bill  in  their  case;  and  it  was  filed  at  July 
rules  in  1841.  In  this  bill  they  say  that  in  October 
1828  they  were  informed  by  their  counsel  that  there 
was  another  suit  pending  in  the  Court,  brought  by 
Macaulay's  administrator  against  Griffin,  claiming  an 
account  of  the  trust  fund,  and  in  which  an  account  had 
been  rendered  setting  forth  Mr.  Griffin's  claim  to  the 
money ;  and  that  in  that  case  the  justice  of  his  claim 
was  litigated.     That  in  this  state  of  the  case  it  was 
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determined  to  bring  the  case  of  Macaulay's  administra-  1851. 

tor  V,  Griffin,  first  to  a  hearing.     If  Griffin  was  entitled  xerm. 
to  the  money,  the  creditors  would  have  nothing  to  dis- 


pute about.  If  that  point  was  decided  against  Griffin,  ex*or 
then  the  rights  of  the  respective  creditors  would  come  *^^* 
up  for  consideration.  A.  Ma- 

They  state  the  joint  proceedings  in  the  three  causes  ^dm^.* 
in  1829 ;  the  setting  aside  of  that  decree  and  the  opin- 
ion  and   decree  of  Judge  Broekenbrough   in  1833;       v. 
giving  extracts  from  his  opinion  upon  the  exceptions  of  caiilav^s 
Jamieson's  executor    to    the   commissioner's    report,     ex'or. 
They  complain  that  accounts  for  moneys  belonging  to   Dismal 
them,  received  by  Macaulay  from  Jameison,  were  direc-  t^^j"J? 
ted  in  causes  in  which  they  were  no  parties.     They       v. 
say  that  they  had  been  apprised  of  these  proceedings  caulav*a 
for  the  first  time  at  the  previous  April  term,  when  they    adni'r 
employed  counsel  and  asked  leave  to  file  this  supple- 
mental bill. 

They  charge  that  there  is  a  considerable  debt  due 
from  Alexander  Macaulay  to  them ;  and  that  it  had 
been  clearly  shewn  that  the  deed  of  November  1797 
was  intended  to  secure  the  payment  of  that  debt. 
They  refer  to  the  deeds  of  Jamieson  of  1809,  convey- 
ing to  the  company  the  moiety  of  the  tract  of  8000 
acres  ot  land  and  the  half  share  of  the  stock  of  the 
company,  and  to  the  admission  therein  contained,  that 
his  debt,  and  also  the  debt  to  Corbin  Griffin,  had  been 
paid;  and  they  allege  that  Corbin  Griffin,  as  one  of  the 
members  of  the  Dismal  Swamp  Land  Company,  was  one 
of  the  grantees  in  these  deeds.  That  he  has  been  as 
much  in  the  enjoyment  of  the  property  thus  conveyed 
to  them,  and  of  the  profits  thereof,  as  the  other  gran- 
tees ;  and  being  one  of  the  managers  of  the  company, 
he  knew  that  the  fact  of  his  payment  was  stated  in  the 
deeds;  and  he  also  knew  the  truth  of  the  statement. 

They  charged  that  Thomas  Griffin  knew  that  Corbin 
Griffin's  claim  had  been  satisfied  long  before  the  act  of 
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1851.     Congress  of  the  20th  of  February  1819,  appropriating 
Term.    ^^09  dollars  20  cents,  for  the  value  of  the  ship  Louisa 


,  and  cargo,  and  his  failure  to  pay  to  the  company  the 
ex'or  money  received  under  that  act,  especially  after  the 
&  als.  promises  he  had  made  them,  was  an  act  which  could 
A.  Ma-   not  be  justified. 

^dm^.^       They  charge  that  Anderson,  as  administrator  of  Alex- 
ander Macaulay,  had  obtained    a  decree  against  the 
V.       executor  of  William  B.  Christian  for  10,504  dollars  6-3 
(»ulav%  ^^^^^  w^^l^  interest  from  the  31st  of  December  1829, 
ex'or.    and  that  he  had  received  the  whole  amount.  And  they 
Dismal   insisted  they  had  a  right  to  have  this  money  applied  to 
Swanqj   |.jj^  payment  of  their  debt ;  that  said  Christian  having 
V.       been  indebted  to  Macaulay  at  the  time  he  made  his 
^ulay%  d^^d  of  ^^^  l^^b  November  1797,  by  which  Macaulay 
adm'r    assigned  for  the  purposes  of  the  trust,  all  debts  due  to 
him.    And  making  Anderson  as  administrator  of  Alex- 
ander Macaulay,  and  as  executor  of  Elizabeth  Macau- 
lay, Robert  P.  Waller  as  executor  of  Thomas  Griffin 
and  administrator  de  bonis  non  of  Corbin  Griffin,  Fran- 
ces Berkeley  administratrix  of  Thomas  N'elson,  and 
William  Major  sheriff  of  Culpeper  county,  and  as  such 
administrator  de  bonis  non  of  John  Jamieson,  parties  de- 
fendants to  their  bill,  they  asked  that  an  account  might 
be  taken  of  the  debt  due  from  Alexander  Macaulay  to 
the  complainants,  and  also  accounts  of  all  property, 
moneys  and  effects,  out  of  which  that  debt  ought  to  be 
paid ;  that  they  might  have  a  decree  against  the  party 
properly  liable  for  the  debt,  or  for  payment  out  of  the 
property  liable  tor  it ;  and  for  general  relief. 

Waller  as  the  executor  of  Thomas  Griffin  answered, 
saying  he  had  no  personal  knowledge  of  the  transac- 
tions spoken  of  in  the  bill ;  and  referred  to  the  answer 
of  his  testator.  He  also  answered  as  administrator  de 
bonis  non  of  Corbin  Griffin.  He  said  that  though 
no  decree  was  asked  against  his  intestate's  estate, 
either  in  the  original  or  supplemental  bill,  he  felt  it  his 
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duty  to  put  in  issue  the  allegation  that  Corbin  Griffin's    1851. 

claim  on  the  estate  of  Alexander  Macaulay  had  been    Te™. 

paid  before  the  20th  July  1809.     He  called  for  better  ^  .^  , 

.^,„         ,  /  .,.T.  ,ij/»  Griffin's 

proot  01  the  tact  than  the  recital  m  Jamieson  s  deed  oi    ex'or 

that  date.     That  Corbin  Griffin  was  not  estopped  by    *^^^- 

the  recital  in  that  deed  from  denying  the  fact.     He  did   A.  Ma- 

not  sign  the  deed,  and  as  he  was  then  a  very  old  man,  ^dm^.^ 

he  probably  never  knew  of  the  recital  in  the  deed,  if 

he  ever  knew  that  such  a  deed  was  made.     And  he       v. 

pleaded  the  statute  of  limitations  in  bar  of  the  com-  caulay's 

plainant's  claim.  ex'or. 

The  administrator  of  Jamieson  professed  to  know   Dismal 

nothing  personally  of  the  matters  stated  in  the  bill;  and  j?^d^ 

he  referred  to  and  relied  upon  the  answer  of  M'Xeale,       v. 

executor  ot  Jamieson,  to  the  original  bill.  caulay's 

Anderson  answered  as  administrator  of  Alexander    ^^^'^ 

&  als. 
Macaulay  and  as  executor  of  Elizabeth  Macaulay.    He 

admitted  the  statements  as  to  the  previous  joint  action 
of  the  Court  in  the  causes.  He  insisted  that  the  opin- 
ion expressed  by  Judge  Brockenbrough,  respecting  the 
probable  indebtedness  of  Macaulay  to  Jamieson  for 
money  of  the  complainants  lent  by  Jamieson  to  Macau- 
lay, was  not  sustained  by  any  sufficient  evidence  in  the 
said  suits.  That  the  suit  of  the  company  was  not 
then  ready  for  a  decision  for  want  of  proper  parties ; 
and  no  decision  could  have  bound  the  company,  and 
therefore  no  opinion  of  the  Judge  could  bind  any  other 
party.  He  denied  that  Jamieson  ever  was  treasurer  or 
cashier  of  the  company,  or  had  control  of  the  money 
of  the  company;  or  ever  was  authorized  to  settle  the 
accounts  of  the  company  with  their  debtors,  and  take 
security  for  the  amount  due  from  them;  and  especially 
to  take  such  security  in  his  own  name. 

He  complained  that  though  he  was  a  member  of  the 
Dismal  Swamp  Land  Company,  and  asked  to  be  allowed 
to  examine  their  records,  he  had  been  refused.     He 
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1851.     said  that  it  was  true  Judge  Brockenbrough  directed 
Term.    M'N'eal,  the  executor  of  Jamieson,  to  render  an  ac- 


•  count  of  all  moneys  loaned  to  or  received  by  Macaulay 

ex'or    from  the  Dismal  Swamp  Land  Company  by  the  direc- 

&  als.    ^^Qj^  Qf  Jamieson,  and  for  which  Jamieson  may  have 

A.  Ma-  been  in  any  way  responsible  to  the  company ;  but  that 

^^?r.^  M'Neal  had  never  attempted  to  render  this  account; 

nor  did  he  ever  attempt  to  shew  that  there  was  any 

''  V.       thing  due  from  Macaulay  to  Jamieson  on  that  account 

^ulav^'s  ^^^  ^^^  reason  why  he  could  not  render  the  account 

ex'or.    was  that  in  truth  no  such  money  had  ever  been  lent  by 

Dismal   Jamieson  to  Macaulay,  or  received  by  him  under  au- 

Swamp  thority  derived  from  Jamieson.     He  insisted  that  what 
Land  Co.  '^  ,         , 

V.       M'Neal  said  in  his  answer  on  the  subject  was  not  en- 

(»ulav'8  ^^^^^^  against  Macaulay's  representative.  He  did  not 
adni'r  pretend  to  have  received  his  information  from  Macau- 
lay,  but  referred  to  a  letter  of  John  Brown  of  Rich- 
mond, who  was  one  of  the  company.  That  no  bond, 
note,  receipt,  or  other  evidence  is  referred  to,  to  prove 
that  the  loan  was  made ;  and  there  was  no  proof,  if 
a  loan  was  ever  made  by  Jamieson,  it  was  made  to 
Macaulay. 

He  insisted  that  the  advice  of  their  counsel  was  no 
sufficient  excuse  for  the  delay  ot  the  plaintiffe  in  pre- 
paring their  case.  That  no  obstacles  had  been  thrown 
in  the  way  of  their  progress,  their  bill  had  been  an- 
swered by  all  the  parties  in  1824  and  1825;  and  if 
they  had  applied  to  the  Court  after  July  1829,  when 
the  order  of  the  previous  June  had  been  set  aside  by 
their  consent,  they  would  either  have  had  an  account 
directed  or  their  bill  dismissed ;  which  latter  result  the 
defendant  believed  they  expected.  That  all  the  books, 
papers  and  accounts,  as  well  as  all  the  property  of 
Alexander  Macaulay,  as  earl}-  as  the  latter  part  of  the 
summer  of  1798,  on  his  death  passed  into  the  hands  of 
Thomas  Griffin  and  Thomas  Nelson,  the  trustees  in  the 
deed  of  November  1797.     That  after  the  defendants 
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marriage  with  the  daughter  of  Macaulay  he  was  denied  1851. 
access  to  the  said  books  and  papers  by  T.  Griffin,  and  'p^^ 
denied  access  also  to  the  books,  papers  and  accounts  of - 


&al8. 


the  Dismal  Swamp  Land  Company.     And  in  this  state    ^ex'or 
of  things,  well  known  to  Thomas  Griffin,  the  surviving    ^  ^^^• 
trustee,  and  the  president  of  the  company,  their  suit   A.  Ma- 
had  been  permitted  by  them  to  lie  dormant  for  a  long  ^^m^.^ 
course  of  years,  that  the  defendant  at  ffreat  expense  of    , 
money  and  labour  might  bnng  a  reluctant  trustee  to       v. 
account,  and  shew  the  amount  actually  due  from  him ;  ^^^i^^'g 
and  that  then   the  complainants  might  come  in  and    ex'or. 
sweep  away  the  whole  by  means  of  a  very  vague,  in-  Dismal 
definite,  contingent  and  stale  claim ;  not  as  yet  suppor-  j^^^^ 
ted  by  evidence  sufficient  to  shew  any  debt  to  be  due       v. 
from  Macaulay  to  the  complainants.     And  he  relied  on  caula/'a 
the  statute  of  limitations,  and  also  upon  the  lapse  of   5^™'^ 
time  and  the  staleness  of  the  demand  of  the  complain- 
ants, in  bar  of  their  claim. 

The  defendant  further  objected  that  the  complainants 
were  not  authorized  to  sue  for  the  claim  they  had  set 
up,  because  if  there  was  such  a  debt  due,  it  was  due 
before  the  complainants  were  incorporated;  and  should 
be  sued  for  in  the  name  of  the  survivor  of  the  old  com- 
pany or  his  representative.  He  denied  further  that  the 
trustees  had  ever  sold  the  moiety  of  the  8000  acres  of 
land  and  the  half  share  of  the  company  to  Jamieson. 
He  said  that  they  knew  they  had  no  right  to  pay  to 
Jamieson,  out  of  the  proceeds  of  the  trust  estate,  more 
than  the  sum  of  £  173.  10.  7.,  and  its  interest;  and 
that  they  had  no  right  to  pay  any  part  of  the  proceeds 
of  sales  to  the  Dismal  Swamp  Land  Company,  as  there 
was  nothing  due  to  them  from  Macaulay  at  least  under 
the  trust  deed.  They  therefore  never  conveyed  the 
said  land  and  stock  to  the  said  Jamieson  or  the  com- 
pany. 

As  to  the  claim  to  the  amount  recovered  by  the  defen- 
dant from  William  B.  Christian's  executor,  he  relied  on 
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1851.     all  the  grounds  before  taken  by  him  in  his  former  an- 
T^.    swer,  and  on  the  grounds  of  defence  taken  hereinbe- 


fore. 


ex'or        The  papers  filed  bj  the  plaintiffs  shewed  that  Alex- 
^^^^'    ander  Macaulay  had  received  in  the  years  1795, 1796 
A.  Ma-  and  1797,  of  the  moneys  of  the  Dismal  Swamp  Land 
^m^r.^  Company,  some  thirteen  thousand  dollars;  but  as  he 
was  a  director  of  the  company,  and  there  is  evidence  in 
V.       the  record  that  he  acted  in   the  management  of  the 
cftuUy's  ^ff^^i's  of  the  company,  it  does  not   certainly  appear 
ex* or.    what  part  of  this  money  he  received  to  be  dispensed 
Dismal   for  the  company,  or  what  part  he  received  as  a  loan, 
li^d^  There    is,    however,    an   account  filed  made  out   by 
V.       Thomas  Griffin  when  he  was  president  of  the  Dismal 
caulay%  Swamp  Land  Company,  which  charges  Macaulay  with 
^i»  r    these  moneys,  amounting  to  13,395  dollars  69  cents, 
and  credits  him  with  the  price  of  the  land  and  half 
share  of  the  stock  of  the  company  conveyed  to  them 
by  Jamieson.     And  there  is  also  evidence  of  a  settle- 
ment between  the  company  and  M'Neale,  the  executor 
of  Jamieson,  by  which  they  take  this  land  and  stock 
in  full  of  all  claims  they  have  upon  him  for  moneys  of 
the  company  received  by  him. 

On  the  29th  of  October  1841  the  plaintiff  filed  in 
the  cause  a  copy  of  the  record  in  the  case  of  Anderson 
administrator  of  Alexander  Macaulay  against  the  exec- 
utor of  William  B.  Christian;  from  which  it  appeared 
that  Anderson  had  recovered  from  Christian's  estate  on 
account  of  his  indebtedness  to  Macaulay,  the  sum  of 
10,504  dollars  29  cents,  with  interest  on  5045  dollars 
29  cents,  at  the  rate  of  five  per  cent,  per  annum  fix)m 
the  31st  of  December  1820  until  paid.  And  thereupon 
in  November  1841  Waller  applied  to  the  Court  for  leave 
to  amend  his  answers,  and  set  up  a  claim  to  this  money 
as  a  part  of  the  trust  fund,  under  the  deed  of  Novem- 
ber 1797;  and  to  have  the  same  applied  in  tie  first 
place  to  the  payment  of  the  balance  which  he  claimed 
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was  still  due  from  Alexander  Macaulay's  estate  to  the  1861. 

estate  of  Corbin  Griffin.     The  Court  refused  to  permit  4em. 
him  to  amend  his  answers,  but  ordered  that  the  amended 


answers  which  Waller  proposed  to  file  should  be  filed  ex'or 
among  the  papers  in  the  cause,  as  a  part  of  the  pro-  *^  ^®- 
ceedings  therein  on  that  day.  A.  Ma- 

Extended  as  is  this  statement,  there  are  many  facts  ^^^^ 
not  stated  which  are  referred  to  in  the  opinions  of  the 
Judges  in  the  Court  below.     The  opinions  give  these       v. 
facts  with  sufficient  minuteness,  and  they  need  not  be  ^.f^i^JX 
stated  here.  ex'or. 

The  cause  came  on  to  be  finally  heard  in  June  1843,  Dismal 
when  the  Chancellor— Robertson — delivered  the  fol-r^?^ 
lowing  opinion :  v. 

"  The  original  bill  in  this  case  was  filed  in  July  1823.  eauWs 
Its  object  was  to  establish  a  secret  trust  in  favour  of  adin'r 
the  plaintiffs  in  a  deed  executed  by  Alexander  Macau- 
lay,  on  its  face  securing  certain  debts  to  Corbin  Griffin, 
Francis  Jerdone  and  John  Jamieson,  dated  November 
1797.  The  plaintiflTs  allege  that  their  claim  against 
Macaulay,  with  interest  to  November  1797,  amounted 
to  13,395  dollars  69  cents,  and  was  included  in  the 
provision  of  the  said  deed  securing  £  5000.  to  John 
Jamieson.  Macaulay's  administrator  R.  Anderson, 
Thomas  Griffin  the  surviving  trustee  and  administrator 
of  C.  Griffin,  the  representatives  of  the  deceased  trus- 
tee, M'Neale  executor  of  Jamieson,  Francis  Jerdone, 
and  the  executor  of  W.  B.  Christian,  an  alleged  debtor 
to  the  trust,  are  made  defendants.  No  bond,  note,  ac- 
count, or  evidence  of  any  kind,  to  sustain  the  plaintiffs' 
claim,  was  exhibited  with  the  bill.  The  deed  of  trust, 
including  apparently  the  whole  property  of  the  grantor, 
provides  for  paying  in  succession :  1.  To  Corbin  Griffin, 
£2000.  2.  To  J.  Jamieson,  £5000.  3.  To  F.  Jer-- 
done,  £  3000.,  and  to  indemnify  each  in  the  order 
named  in  all  sums  or  charges  in  which  they  stand 
bound  as  security  for  Macaulay.     The  residue,  if  any, 
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1851.  to  the  use  of  any  'other  creditors  of  Macaulay.  The 
Term.  ^^''  charges  the  trustee,  T.  Griffin,  with  gross  negli- 
gence, with  misapplication  of  the  funds,  fraud  and  de- 


ex'or     ception,  especially  in  reference  to  a  claim  recovered  by 

&  als.     j^jp^^  jjg  trustee,  from  the  government  of  the  United 

A.  Ma-   States,  under  the  treaty  with  France.     It  refers  to  doc- 

^m^.*^  umeiits  to  shew  that  Corbin  Griffin  and  Jamieson  had 

been  fully  satisfied. 

V.  '*  The  administrator  of  Macaulay,  Anderson,  requires 

<»ulay 8  P^^^^  that  Macaulay  was,  as  the  bill  alleged,  a  director 

ex'or.    of  the  company.     Denies,  if  a  director,  that  he  had  a 

Dismal    control  more  than   that  of  any  other;   that  he  ever 

llnd^^   applied  the  company's  funds  to  his  own  use ;  asserts 

V.       that  the  books  and  papers  of  Macaulay  were  frauda- 

cauWs  lently  withheld  by  a  member  of  the  company — once 

adm'r    its  president,  (T.  Griffin,  the  surviving  trustee;)  that 

the  plaintiffs  themselves   illegally  withheld  from  the 

administrator  the  means  of  shewing  how  his  intestate 

disbursed  moneys  he  might  have  received;  denies  any 

debt  from  Macaulay  to  the  company,  or  any  security 

designed  by  the  former  for  the  latter;  states  his  belief 

that  Jamieson's  debt  did  not  exceed  £  200. ;  that  he 

received  large  sums,  which  overpaid  his  claim,  charges 

under  dealing  in  reference  to  Macaulay's  estate  in  sales 

of  property,  &c.,  especially  sales  of  a  share,  or  part 

share,  in  the  company;  and  of  4000  acres  of  land,  for 

1  dollar  per  acre,  (which  were  said  by  Jamieson  to  be 

bought  by  him  for  the  company,  after  satisfying  his 

own  debt,)   the   income  of  which  for  the  two  years 

before   the   sale,   1799  and   1800,  is  stated  to  have 

been, $1,000 

In  1801,  the  year  of  the  sale,  -  -  3,000 

And  in  1802  and  1803,        -  -  -  2,000 

♦  The  administrator  dwells  on  many  acts  of  imputed  mis- 
conduct in  the  trustee  T.  Griffin,  and  of  his  father  C. 
Griffin,  and  of  the  company,  and  relies  upon  the  lapse 
of  time  as  a  presumption  against  the  justice  of  the 
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plaintiffs  demand,  and  a  ground  for  dismissing  their  bill.  iSoi. 

Thomas  Griffin,  surviving  trustee,  in  his  answer  denies  xerm. 
all  fraud,  says  he  received  moneys  as  trustee,  paid  C. 


Griffin's  administrator  (himself)  a  balance  appearing    ex'or 

due,  being  advised  by  counsel  that  he  must  go  accord-    ^^^^' 

ing  to  the  deed,  which  must  be  his  sole  guide,  and  goes   A.  Ma- 

into  an  argument  to  shew  that  when  a  man  makes  a  ^dm^.^ 

deed  of  trust  acknowledging  a  debt,  his  trustee  is  bound 

to  pay  it.    He  admits  that  he  took  possession  of  some       v. 

books  and  papers  of  Macaulay,  the  most  important  of  caulay's 

which  were  placed  in  two  trunks,  one  of  which  was    ex*or. 

burnt  in  1804,  in  his  dwelling  house,  and  the  other,  as  Dismal 

he  believes,  also  consumed  when  a  part  of  the  town  of  j^J^^^ 

York  was  burnt  in  1814.  v. 

''  Francis  Jerdone  seems  to  know  very  little  about  cauiay'a 

the  debt  secured  to  him.     'He  says  in  his  answer,  that    ^°^'^ 

*^  ,  &  als. 

Macaulay  had  transactions  with  one  William  Douglass, 

and  received  timber  and  produce  from  an  estate  man-  * 
aged  by  Douglass,  of  which  he  (I)  was  half  owner,  and 
he  believes  Macaulay  was,  at  the  time  of  his  death,  in- 
debted on  that  account  to  himself  and  Douglass,  but  to 
what  amount  he  is  unable  to  say.  Since  the  death  of 
Macaulay,  he  (I)  has  assigned  to  Mrs.  Macaulay  the 
debt  considered  to  be  due  him  on  the  account  above 
mentioned.'  M'Xeale,  executor  of  Jamieson,  expresses 
his  belief,  that  the  trust  deed  was  intended  to  secure  a 
private  debt  due  Jamieson,  and  a  debt  for  which  he  was 
in  some  way  responsible,  due  from  Macaulay  to  the 
plaintiffs.  He  refers  to  a  letter  of  J.  Brown,  to  shew 
that  the  company  about  July  1796,  had  upwards  of 
£  3000.  they  were  desirous  of  putting  at  interest,  and 
the.  disposal  whereof  seems  to  have  been  given  to  Ja- 
mieson, and  is  of  opinion,  that  the  loan  of  it  musf  have 
been  made  at  least  12  months  anterior  to  the  deed  of 
trust.  He  states  that  Jamieson  was  a  careless  account- 
ant, kept  no  books,  and  has  left  no  account  of  the  trans- 
actions between  himself  and  Macaulay,  and  the  defend- 
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1851.     ant  has  no  means  of  saying  what  was  the  debt  dae 
Terni     f^oxn  the  latter  to  the  former,  but  from  an  account  taken 
— : — ;-  from  the  books  of  Macaulay,  and  furnished  by  Corbin 
ex'or     Griffin,  it  appears  to  have  been  £  173.  10.  7.,  on  the 
*^^^-    15th  May  1797.     This  defendant  adverts  to  the  sales 
A.  Ma-  made  to  his  testator,  by  the  trustees  of  Macaulay  in 
^mV.^  1801,  for  an  undivided  moiety  of  8000  acres  of  land, 
and  a  half  share  of  company  stock,  and  payments  of 
V.       money  to  and  receipts  by  Jamieson  from  the  trustees, 
(»ulafy%  ^"^  ^^^^  dollars  from  Grimes,  &c.;  and  states  the  con- 
ex'or.     veyance  by  Jamieson  in  1809,  of  the  4000  acres  of  land 
Dismal  ^  ^^^  company,  and  the  said  half  share  of  stock,  with- 
Swamp   out  ji^ny  other  consideration,  as  he  believes,  than  the 
V.       £  3000.  and  interest,  lent  by  him  to  Macaulay  (for  the 
cauWs  company.)    Finally,  he  relies  on  a  settlement  with  the 
adm'r    company  and  discharge  in  May  1811.     This  cause  was 
brought  to  a  hearing,  together  with  two  other  causes 
pending  in  this  Court,  namely,  Anderson,  administra- 
tor, &c.  i\  Griffin,  &c.,  and  Macaulay  (Mrs.)  v.  the 
same,  and  in  June  1829,  an  order  was  made  in  the  two 
last  causes  recommitting  certain  accounts  to  another 
com  missioner.     The  order  of  commitment  was  set  aside 
in  November  1832.     In  December  1833,  Judge  Brock- 
enbrough  delivered  an  opinion  in  the  two  causes  just 
mentioned.     This  cause  appearing  to  have  been  left  at 
rest,  in  consequence  of  the  advice  as  it  seems  by  a  sup- 
plemental bill  recently  filed,  of  the  plaintiff's'  counsel, 
who  thought  it  proper  as  the  suit  of  Macaulay's  admin- 
istrator would  call  for  a  settlement  of  the  trust  subject 
and  decide  upon  the  trustee's  claim  to  keep  the  money, 
on  the  ground  of  his  father's  claim  (C.  Griffin,)  to  wait 
until  that  point  should  be  settled.     The  plaintiffs  have 
again  put  their  cause  in  motion  by  filing  in  July  1841, 
a  supplemental  and  amended  bill,  and  by  taking  sundry 
depositions  returned  September  1841 ;  answers  have  been 
filed  by  Macaulay's  administrator,  by  T.  and  C.  Grif- 
fin's representatives,  and  by  Jamieson 's  administrator. 
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It  18  not  necessary  at  this  time  to  set  forth  their  answers  1851. 

in  detail.     The  plaintiffs  now  ask  a  decree,  at  least  xenn. 
for  an  account,  and  if  their  prayer  be  granted,  this  ac- 


count is  now  for  the  first  time  to  be  settled,  after  the    ex'or 
lapse  of  45  years  from  the  time  of  the  death  of  the     *^*^®' 
supposed  debtor,  46  years  after  the  date  of  the  deed    A.  Ma- 
under which  the  plaintiffs  claim  as  secret  incumbrancers,    adm'r. 
and  a  still  longer  period  from  the  date  of  the  transac- 
tions  on  which  their  alleged  claim  is  tounded;  after  the       v. 
death  of  all  the  original  parties  to  the  deed,  including  J^\ia^»a 
both  trustees.     It  is  an  account  now  to  be  made  up,    ex'or. 
after  Macaulay's  representatives  have,  not  only  by  death   Dismal 
of  parties  and  witnesses,  lost  the  benefit  of  testimony  j^^d^cS 
which  might  have  thrown  light  upon  these  very  obscure       v. 
transactions,  but  has  been  deprived  by  the  act  of  God,  ^^niaj^g 
or  the  fraud  or  neglect  of  those  who  took  possession  of    ^^.*^ 
his  books  and  papers,  of  all  the  aid  they  might  have 
derived  from  that  source,  and  this  not  only  without  the 
production  of  any  bond  or  note  executed  by  the  sup- 
posed debtor  evidencing  the  amount  of  debt,  but  with- 
out production    or  exhibition    even  of  an  account  or 
statement  by  the  plaintiffs  themselves  during  the  whole 
progress  of  this  long  litigation,  or  of  any  evidence  es- 
tablishing their  demand,  except  the  inferences  deduci- 
ble  for  the  deed  and  statements  of  Jamieson  and  his 
executor,  and  the  evidence  introduced  recently  in  the 
cause   (in   1841.)    The  excuse  offered   in  the  supple- 
mental bill  does  not  appear  to  me  to  justify  the  course 
which  the  plaintiffs  have  pursued.     Their  claim  was  an 
adversary  claim,  both  to  that  of  Corbin  Griffin  and  of 
Macaulay's  administrator.     To  the  former,  not  upon  the 
ground  of  priority,  it  is  true,  but  upon  the  ground  of 
satisfaction,  and  they  were  not  justified  in  laying  by 
while  the  controversy  was  carried  on  by  Macaulay's 
administrator,  with  a  view  to  sweep  the  fund  in  case 
the  latter  should  succeed  in  establishing  the  liability  of 
Griffin  the  trustee,  especially  as  this  course  subjected 
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1851.    the  estate  of  Macaulay  to  all  the  disadvantages  of  meet- 

Term.    ^^S  their  claim  arising  from  lapse  of  time,  a  period  now 

^  .^  ,    as  already  said,  of  40  odd  years  from  the  date  of  the 
Griffin's  /         *  ,,  ,  .      ,  ^^^ 

ex 'or     transactions,     -fs  or  would  any  decree  m  the  case  of  Ma- 

^^^'     caulay's  administrator  r.   Griffin,  &c.,  have  been  evi- 
A.  Ma-  dence  in  tavour  of  these  plaintiffs  against  Griffin,  and 
admY.    it  was  the  more  incumbent  upon  these  plaintife  to  bring 
their  case  speedily,  or  at  least  with  ordinary  diligence, 
V.       to  a  hearing,  not  only  because  of  the  antiquity  of  their 
caulay's  claim,  its  unascertained  amount,  and  the  secret  nature 
ex'or.    of  the  trust;  but  because  they  themselves  alleged  in 
Dismal   their  bill,  that  the  trustee  Griffin  had  been  guilty  ot 
lind'c^*  gross  negligence  and  misapplication  of  the  trust  subject 
V.       As  to  the  trust  itself,  there  is  a  strong  objection  to  the 
caulay%  attempt  at  any  time,  and  especially  atter  a  long  time 
adm'r    has  elapsed,  to  a  parol  proof  of  a  secret  trust.    I  do  not 
think  the  admissions  of  Jamieson  or  his  executor,  are 
proper  or  sufficient  evidence  under  the  circumstances, 
on  which  this  Court  should  set  it  up.     I  am  strongly 
inclined  to  the  opinion  that   something,  possibly  the 
whole  amount  claimed  by  the  plaintiffs,  was  intended 
to  be  embraced  in  the  provision  for  securing  Jamieson 
£  5000.     But  this  impression  is  not,  I  think,  the  result 
of  adequate  legal  proofs.     It  may  be  difficult  to  believe 
that  Jamieson  would  admit  a  debt  nominally  due  him- 
self to  be  due  to  another,  if  it  were  not  so ;  but  that 
does  not  make  the  admission — nor  taken  in  the  form  of 
a  deposition — evidence  against  the  grantor.     Besides, 
there  is  evidence  too  strong  for  my  mind  to  resist  that 
the  deed  did  not  correctly  set  forth  the  sums  due  the 
several  incumbrancers.     As  to  the  amount  secured  to 
Corbin  Griffin,  Thomas  Griffin  seems  to  rest  his  de- 
fence for  paying  it  upon  the  sole  ground  that  the  deed 
acknowledged  it.    Jamieson's  debt  is  hardly  pretended 
to  have  exceeded  the  sum  mentioned  in   Macaulay's 
book — something  upwards  of  £  170 — though  stated  as 
£5000.     And  Jerdone  expresses  a  belief  that  some- 
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thing,  he  does  not  know  how  much  was  due  to  him,     1851. 
as  part  owner  of  a  tract  of  land  with  another,  from    Term, 
which  Macaulay  received  timber  and  produce.     The  ^  .^  , 
debt  secured  to  him  by  the  deed,  separately,  was  put  at     ex'or 
£  3000.  *^^*^- 

"All  these  sums  were  put  down  in  round  numbers;    A.  Ma- 
and  while  the  fact  may  very  possibly  be  accounted  for  ^^^^.^ 
without  imputing  fraud  to  Macaulay,  and  indeed  it  is 
difficult  to  impute  fraud  to  him  without  implicating  in       v. 
the  charge  all  the  cestuis  que  trust ;  yet,  as  already  re-  caulaVs 
marked,  my  mind  cannot  resist  the  conclusion,  that  the    ex'or. 
sums  were  in  a  great  degree  nominal.  Dismal 

"It  is  further  to  be  remarked,  that  the  company, j^^^^°JP 
through  the  agency  of  the  trustees  and  Jamieson,  have       v. 
already  received  a  very  considerable  part  of  the  property  cauWa 
conveyed  by  Macaulay ;  property  sold  apparently  at  a    ^^  ^ 
great  sacrifice ;  bought  in  by  Jamieson,  and  suffered  by 
the  plaintiffs  to  remain  in  his  hands  uneonveyed,  not- 
withstanding the  trifling  amount  of  his  claim,  for  eight 
or  nine  years  after  the  purchase. 
This  property  consisted  of  4000  acres  of  land, 

sold  at  1  dollar  per  acre   -  -  -  4,000 

And  a  half  share  of  stock,  (in  1811,  M'Neale 
sold  Jamieson's  half  share  at  5000  dollars, 
see  C.  Griffin's  letter  with  defendants'  de- 
positions,) -  -  -  -  2,500 
It  seems  that  Jamieson  also,  about  the  same 
time,  received  from  the  trustees,              -           1,156 


Making,  $7,656 

While  his  own  private  debt  was  £  173. 10.  7. 

"  Finally.  Without  going  into  other  litigated  ques- 
tions, touching  the  right  of  the  present  plaintiffs,  as  an 
incorporated  body,  to  succeed  to  the  rights  of  the  old 
unincorporated  company,  or  adverting  to  the  want  of 
sufficient  evidence  to  establish  the  items  of  the  account 
accompanying  the  depositions  returned  in  1841, 1  am 
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1851.     of  opinion  that  this  old  litigation  ought  to  be  brought 
Term.    ^  ^  close,  and  that  less  injustice  is  likely  to  arise  from 
,    the  dismission  of  the  bill,  than  from  any  decree  founded 
ex'or     upon  the  evidence  now  to  be  obtained.     The  delay  of 
*^  *^^*    the  plaintifts  does  not  seem  to  me  to  be  justified  by  the 
A.  Ma-  reasons  assigned.     The  necessity  of  a   settlement  of 
^^2m^.^  their  accounts  with  Macaulay's  estate  was  apparent 
^^      from  the  terms  of  their  bill,  to  entitle  them  to  any  re- 
V.       lief.     The  Court  has  indicated  the  necessity  of  such  an 
<»u1j^'8  account,  even  while  the  plaintiffs  seem  to  have  with- 
ex'or.     drawn  themselves  from  the  controversy,  by  directing 
Dismal   Jamieson's  executor  to  render  an  account  of  the  amount 
llnd^  due  from  Macaulay  to  Jamieson,  as  treasurer  of  the 
V.       Dismal  Swamp  Land  Company.     The  plaintiffs  com- 
caulay  *s  V^^^^  of  this  direction,  as  interfering  with  their  claim  in 
^^'^    suits  to  which  they  were  not  parties,  and  of  which  pro- 
ceedings they  had  no  notice.     But  they  did  know  of 
the  pendency  of  these  suits;  aud  made  the  proceedings 
in  them  a  reason  for  omitting  to  proceed  with  their 
own.     Had  they  been  active,  the  Court  would  most 
probably,  at  an  early  period,  have  directed  the  account 
they  now  ask,  and  which  it  does  not  now  seem,  can  be 
directed  with  justice  to  the  representatives  of  Macaulay. 
Without  deciding  that  the  admission  of  Jamieson,  even 
though  not  in  the  form  of  a  deposition,  is  incompetent 
or  insufficient  evidence  that  the  debt,  or  a  part  of  it  se- 
cured to  him,  was  actually  due  to  the  plaintifts,  or  that 
the  plaintiffs  might  not,  as  against  Griffin,  have  claimed 
an  account  of  his  trust  transactions,  had  the  amount  of 
their  debt  been  clearly  stated  in  the  deed,  or  proved  to 
have  been  liquidated  and  ascertained  at  the  date  of  the 
deed,  or  at  the  period  of  Macaulay's  death ;  and  with- 
out deciding  that  the  vouchers  and  evidence  recently 
filed  are  insufficient  to  establish  a  claim  to  the  amount 
thereof,  or  to  any  part,  against  Macaulay,  (although  the 
debt,  if  established  by  them,  is  very  different  from  that 
supposed  by  Jamieson's  executor,  who  represents  Ma- 
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caulay  as  a  borrower  of  a  specific  sum  of  about  £3000.  1851. 
in  the  hands  of  the  company  for  investment  in  1797,  xerm. 
whereas  the  vouchers  in  question  are  for  various  sums  • 


received  at  diflferent  times,  and  from  different  persons;)     ex'or 
passing  over  these  objections,  the  prevailing  argument    *^^^- 
with  the  Court  for  refusing  the  accounts  is,  that  unliqui-   A.  Ma- 
dated  as  it  has  been  suffered  to  remain  now  for  a  period  ^m^f 
of  between  40  and  50  years,  no  adjustment  of  it  upon 
safe  and  proper  principles  is  to  be  expected,  and  that       v. 
the  dehiy  is  justly  ascribable  to  the  plaintiffs.     While  (^uWg 
the  Court  does  not,  upon  the  pleadings  and  evidence,    ex'or. 
feel  justified  in  this  suit  in  disturbing  the  plaintiffs  in   Dismal 
the  enjoyment  of  what  they  hava  received  and  been  t?^?"]^ 
permitted  to  retain  of  the  estate  of  Macaulay,  it  feels       v. 
equally  restrained  from  affording  them,  under  the  cir-  caulay's 
cumstances,  the  decree  they  now  ask  for  further  ac-    ^^'^ 
counts; — leaving  the  parties  upon  the  ground  on  which 
they  stood,  and  seemingly  acquiesced  in,  from  the  sale 
to  Jamieson  in  1801,  or  at  least  from  the  conveyance 
to  the  Dismal  Swamp  Land  Company  in  1809,  up  to 
the  institution  of  the  present  suit,  a  period  in  one  view, 
of  14  years,  and  in  the  other,  of  two  and  twenty." 

In  pursuance  of  this  opinion  the  Court  dismissed  the 
bill  with  costs.  Whereupon  the  plaintiffs  applied  to  this 
Court  for  an  appeal,  which  was  allowed. 

The  three  causes  came  on  to  be  heard  together  in 
this  Court. 

Patten  and  Cooke^  for  the  appellant  Waller  executor 
of  Grifiin. 

It  is  now  fifty-three  years  since  the  deed  which  gave 
rise  to  this  controversy  was  executed.  That  deed  was 
executed  in  November  1797,  and  Macaulay  died  in  July 
1798.  In  one  year  after  his  death  the  trustees  had  pro- 
ceeded to  execute  the  trust,  and  to  sell  all  the  property 
conveyed,  except  an  interest  in  the  Dismal  Swamp 
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1851.     Land  Company,  and  some  Dismal  Swamp  land ;  and 

Tem.    t^^se  were  sold  in  1801. 

,       By  1801  Corbin  Griffin  had   received,  beside  the 

ex'or     amount  he  had  paid  as  surety  for  Macaulay,  a  som 

&  als.    greater  by  upwards  of  2000  dollars,  than  the  amonnt 

A.  Ma-  which  the  appellees  say  was  his  real  debt     And  by 

adm^.^  1804  Jamieson  had  received  2500  dollars  more  than  the 

g  amount  to  which  to  appellees  say  he  was  entitled. 

V.  From  1804  until  1819  there  was  no  sale  or  transac- 

caule3?8  ^^^  ^^  execution  of  the  trust,  except  the  sale  of  a  house 

ex'or.    and  lot  in  Hanovertown,  and  the  payment  of  a  small 

Dismal   debt  for  which  C.  Griffin  was  the  security.     And  there 

llnd°^  were  the  two  fires,  in  the  town  of  York,  one  in  1804, 

V.       and  the  other  in  1814,  in  which  the  books  and  papers 
A   Ma- 
caulav's  ^f  Macaulay  were  scattered,  and  many  of  them  irre- 

^°|  ^    retrievably  lost. 

At  the  date  of  his  deed  Macaulay  was  overwhelmed 
with  debts,  all  of  which  have  been  lost  to  the  creditors. 
And  in  1815,  after  his  estate  had  been  again  and  again 
committed  to  sheriffs  because  ofits  supposed  insolvency, 
Anderson  qualified  as  administrator  de  bonis  non.  In 
1819  the  claim  upon  the  French  government  for  the 
capture  and  detention  of  the  Louisa  was  discovered, 
and  the  amount,  upwards  of  5000  dollars,  was  paid  to 
Thomas  Griffin,  the  trustee. 

The  deed  of  1797  provided  for  the  payment  to  Cor- 
bin Grffiin  of  a  debt  of  £2000,  and  although  Macau- 
lay lived  for  eight  months  after  the  execution  of  that 
deed ;  although'  there  were  many  creditors  whose  debtB 
were  lost;  although  Mrs.  Macaulay's  bed  was  sold  under 
this  deed  for  the  payment  of  this  debt,  yet  neither  Ma- 
caulay in  his  lifetime,  nor  these  desperate  creditors, 
nor  Mrs.  Macaulay  herself,  nor  her  daughter  and  her 
first  husband  Peyton  Southall,  were  ever  heard  to  doubt 
the  validity  and  justice  of  Corbin  Griffin's  claim,  until 
Anderson,  who  had  married  Mrs.  Southall,  filed  his  bill 
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as  administrator  of  Macaulay,  seeking  to  impeach  the    1851. 

debt  due  to  Griffin,  and  to  set  up  that  of  £  3000.  to  Jer-    xem. 

done.    His  bill  was  filed  in  1819.     That  of  the  Dis-  ^^.^^, 

mal  Swamp  Land  Company  was  commenced  in  1820;    ex'or 

but  for  some  error  in  the  institution  of  the  suit  it  was    *^^^®* 

temporarily  abandoned,  and  was  recommenced  in  1823.    A.  Ma- 

As  to  the  consolidation  of  the  causes,  the  case  of  Clai-  ^dm^.* 

home  V.  Gross ^  7  Leigh  331,  shews  it  cannot  be  done. 

The  bill  of  Anderson  as  administrator  of  Macaulay    ^v 

against  Thomas  Griffin  as  trustee  under  the  deed  of  ^^^wg 

1797,  ought  to  have  been  dismissed  for  want  of  proper    ex'or. 

parties,  on  the  final  hearing;  the  objection  for  want  of  Dismal 

parties  having  been  made  and  insisted  on  in  the  pro-  j^^j°*^ 

gress  of  the  cause.     These  necessary  parties  were  Jer-       v. 

done,  or  Mrs.  Macaulay  claiming  as  his  assignee,  who  caulay% 

was  named  cestui  que  trust  in  the  deed,  and  the  Dis-    ^^/^ 

&  als. 
mal  Swamp  Land  Company,  which  was  known  to  be 

a  beneficiary  under  the  provision  for  Jamieson;  and  as 
Jaraieson's  debt  was  assailed,  it  was  peculiarly  proper 
that  they  should  have  been  parties  to  defend  their  inter- 
ests. It  is  true  that  the  causes  were  heard  together  in 
1829;  but  afterwards  even  this  ceremony  was  dispensed 
with.  Moreover  Griffin  stood  as  the  holder  of  alleged 
trust  funds;  and  he  had  a  right  to  insist  that  all  the  be- 
neficiaries, especially  those  to  whom  payments  had 
been  made,  and  whose  debts  were  impeached,  should 
be  made  parties.  Indeed  the  decree  of  the  Court  shews 
that  the  Judge  below  thought  that  justice  could  not  be 
done  so  as  to  protect  Griffin  until  the  case  of  the  Dis- 
mal Swamp  Land  Company  was  settled.  Besides  this 
there  was  a  trust  for  the  creditors  generally ;  as  to  whom 
there  is  not  even  a  suggestion  that  they  have  been  paid; 
and  yet  no  reference  is  had  to  them  in  the  pleadings  or 
in  the  decree  of  the  Court.  We  understand  the  rule  to 
be  imperative  that  all  creditors  specifically  provided 
for  shall  be  made  parties;  and  especially  when  their 
claims  are  disputed.     Sheppard  v.  Starke^  3  Munf.  29 ; 
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1851.     Jamieson's    adm'x  v.   Deshields^  3   Gratt.   4;    Finch's 
Tera.    P^^<^-  207;    Clark  v.  Long,   4   Rand.    451.     But  the 

-———bill  should  have  been  dismissed  on  another  ffround, 

Griffin's  ^  ,       .  ■.,..,-,,: 

ex 'or     as  a  matter  of  course,  when  it  appeared  that  the  debt 

&als.     Qf  ^^  acknowledged  creditor,  Jerdone,  for  more  than 

A.  Ma-   sufficient  to  absorb  the  whole  trust  fund,  was  unsatis- 

*adm^r.^  fied ;  and  that  creditor  no  party  to  the  cause.     Ricks  v. 

Commonwealth,  1  Gratt.  416:  2  Rob.  Pr.  263;    Wardy. 
Same 
V.        Van  Bokkelen,  2  Paige's  R.  289. 

(»ula\?s       ^^  come  next  to  enquire  whether  the  deed  of  1797 
ex'or.    is  a  valid  and  bona  fide  deed  so  far  as  the  debt  of  Cor- 
Disrnal    bin  Griffin  is  concerned.     We  say  that  neither  Macau- 
Swamp  lay's  administrator,  nor  Jerdone  or  his  assignee,  nor 
V.       Jamieson,  nor  the  Dismal  Swamp  Land  Company,  had 
caulay^  a  right  to  question  the  amount  of  Corbin  Griffin's  debt 
^^'^    in  1797.     No  bill  to  impeach  a  bond  or  deed  can  be  en- 
tertained except  for  fraud,  accident  or  mistake.     No 
fraud,  mistake,  secret  trust  or  error  is  charged  in  either 
bill  as  to  the  debt  ot  Corbin  Griffin.     The  only  fraud 
charged  is  the  fraud  imputed  by  Macaulay's  adminis- 
trator, Anderson,  to  Macaulay  in  making  the  deed  to 
delay,  hinder  and  defraud  creditors.     It  is  not  alleged 
there  was  any  mistake  in  the  grantor  or  ignorance  on 
his  part,  nor  fraud  on  the  part  of  the  grantee,  in  fact 
nothing  is  alledged  which  can  justify  the  Court  in  going 
behind  the  deed.     Thomjyson  v.  Jackson,  3  Rand.  504 ; 
She  V.    Bloom,   20  John.   R.   669,  685;  Chambers  v. 
Goldwin,  9  Ves.  R.  254 ;  Kinsman  v.  Barker,  14  Ves. 
R.  578.     If  errors  are  relied  on  they  ought  to  be  speci- 
fied.    If  the  amount  mentioned  in  the  deed  was  put  in 
to  cover  the  balances  when  ascertained,  or  advances  to 
be  thereafter  made,  such  fact  could  not  be  shewn  with- 
out an  allegation  in  the  bill  to  that  effect.     Taylor  v. 
Haylin,  2  Bro.  Ch.  Cas.  310 ,  S.  C.  1  Cox's  Cas.  435. 
It  must  be  alleged,  and  it  must  be  proved,  that  there 
was  error,  or  mistake,  or  fraud,  and  it  must  be  shewn 
why  the  bond  was  given  for  £  2000.,  if  so  much  was 
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not  due.  Johnson  v.  Curtis^  3  Bro.  Ch.  Cas.  266.  185I. 
There  is  not  a  shadow  of  proof  of  any  mistake  in  the  Term, 
settlement  of  their  accounts.     The  probability  is  that  , 

the  transaction  was  a  loan  of  £  2000.  at  one  time  to  re-    ex'or 
lieve  Macaulay  from  his  embarrassments.  ^  ^}^' 

No  case,  English  or  American,  can  be  found  to  justify  A.  Ma- 
the  bill  in  this  case.     It  is  true  that  cases  may  be  shewn  ^dm^.^ 
of  guardian  and  ward,  and  trustee  and  cestuis  que  trust; 
but  the  principles  governing  the^e  cases  do  not  apply.       v. 
The  cases  are  exceptions  to  the  general  rule.     Lavis  v.  ^Jji^v'^b 
Morgan,  3  Anstr.  R.  769.     Certainly  the  deed  must    ex'or. 
operate  as  strongly  in  favour  of  the  grantee  to  establish  Dismal 
the  debt  admitted  thereinto  be  due  to  him,  as  would  aj?^^^"?^ 
settled  account.     And  it  is  settled  that  the  acknow-      v. 
ledgment  of  a  debt  as  one  item  may  be  recovered  under  caula/'e 
a  count  for  an  account  stated.     Knowles  v.  Michel,  13    ^°|*' 
East's  R.  249 ;  Highmore  v.  Primrose,  5  Maule  &  Sel. 
65.     There  ought  not  to  have  been  any  account  order- 
ed going  behind  the  deed  as  to  Corbin  Griffin's  debt. 
And  in  fact  the  order  made  in  1825  does  not  embrace 
any  such  account.     The  just  construction  of  the  order 
is,  that  the  £  2000.  was  to  be  taken  as  an  item  of  credit 
to  Corbin  Griffin,  which  was  to  be  diminished  by  pay- 
ments made,  moneys  received  of  the  trustees,  &c. 

Corbin  Griffin  died  in  1813,  some  six  years  before 
any  bill  was  filed  to  impeach  his  debt  of  £  2000.  The 
plaintiff  and  those  having  a  right  to  sue  were  under  no 
disability,  and  therefore  the  great  lapse  of  time  between 
the  date  of  the  deed  and  its  impeachment  is  strong,  if 
not  conclusive,  to  shew  that  the  parties  interested 
knew  that  the  debt  was  just.  It  is  true  the  trustee 
was  bound  to  account  for  any  balance  in  his  hands  after 
paying  the  debts.  But  after  such  a  lapse  of  time  the 
acts  of  the  trustee  would  be  regarded  by  a  Court  of 
equity  with  the  greatest  indulgence,  instead  of  being 
subjected  to  the  rigid  scrutiny  justified  in  recent  trans- 

VoL.  VII.— 36    . 
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1851.     actions.    But  Corbin  Griffin  was  no  trustee,  but  a  credi- 
T^rca.    ^^^'  whose  debt  is  assailed  by  his  grantor  and  another 


—  cestui  que  trust.     The  lapse  of  time  is  therefore  a  bar. 

ex' or     Carr  v.    Chapman^  5  Leigh  164 ;    Lacon  v.  BriggSy  3 

^^^'    Atk.  R.  105 :  Beckford  v.  Wade,  17  Ves.  R.  97;  Greg- 

A.  Sla-  ory  v.   Gregory ^  Cooper's  Ch.  Cas.  201 ;    Hovenden  v. 

"tfmK^  Z/rf.  Annesley,    2    Sch.   &    Lef.    607;     Elmendorf  v. 

Taylor,  10  Wheat  R.  168.     If  a  bond  or  promissory 

V.       note  is  called   for  as  evidence  of  the  debt  due  from 

Suiay^fl  Macaulay  to   Corbin   Griffin,  the  Court  may  proper- 

ex'or.    ly  presume  that  it  has    been   executed  and  is  now 

Dismal   lost.      1  Ch.  R.  40.      Now   these  cases   are  cases  of 

S^-amp  trusts;   and   the   rule   is   much    stronger  as  between 

mere  creditor  and  debtor,  where  there  is  no  fiduciary 


V. 


^ulaVs  relations  between  the  parties.     Ray  v.  Bogart,  2  John. 

a<in^r  Cas.  432;  Coleman  v.  Lyne,  4  Rand.  454;  Bailing  \. 
^""^^^  BolUng,  5  Munf.  384;  1  Story's  Equ.  Jur.  §523,  529; 
Atkinson  v.  Robinson,  9  Leigh  393;  Carutkers  v. 
Trustees  of  Lexington,  12  Leigh  610 ;  Steams  v.  Page, 
7  How.  Sup.  Ct.  R.  819 ;  Prevost  v.  Gratz,  6  Wheat 
R.  481. 

We  insist  that  no  grantor  in  a  deed  or  obligor  in  a 
bond  can  be  permitted  to  impeach  it  on  the  ground 
that  the  deed  or  bond  is  without  consideration,  or  that 
the  real  amount  due  is  less  than  it  calls  for.  It  is  true 
that  a  general  recital  in  a  deed  does  not  estop  the  gran- 
tor, but  the  recital  of  a  particular  fact  does.  Hunting- 
ton V.  Havens,  5  John.  Ch.  R.  23;  Stoughton  v.  Lynch, 
2  John.  Ch.  R.  209 ;  Rainsford  v.  Smith,  2  Dyer's  R. 
196  a.  Then  is  there  not  in  the  deed  of  November  1797, 
a  distinct  recital  of  the  debt  of  £  2000.  ?  And  in  the 
granting  part  of  the  deed  and  the  declaration  of  trusts, 
is  not  the  debt  clearly  recited  and  affirmed  ?  PoweU  v. 
White,  11  Leigh  309. 

If  a  grantor  in  a  deed  has  been  imposed  upon, 
or  if  by  mistake  in  a  settlement  of  accounts,  the 
deed  is  made  for  too  much,  or  it  is  made  for  a  no- 
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minal  sum  to  cover  what  shall  afterwards  be  found     1851. 
due,  then  on  proper  allegations  in  the  bill,  the  true    fem. 
state  of  things  may  be  proved,  notwithstanding  the    , 
deed.     But  no  such  thing  is  alleged  here.     Apart  from    ex'or 
a  fraudulent  design  on  the  part  of  the  grantor,  there  is    *  ^^• 
no  hypothesis  consistent  with  the  facts,  or  which  can   A.  Ma- 
be  plausibly  maintained,  except  the  real  existence  of  *^m^.* 
the  debt  as  recited  in  the  deed.     Harvey  v.  Alexander ^ 
1  Rand.  219.     This  and  the  cases  like  it  shew  that  it       v. 
is  competent  for  a  grantee  to  shew  that  there  were  other  ^f^^j^g 
considerations  than  those  stated  in  the  deed.    But  they    ex'or. 
do  not  shew  that  a  grantor  may  dispute  or  diminish  the   Dismal 
amount  recited  in  the  deed  to  be  due.     7  John.  Ch.  R.  j^^^J? 
340;    Schermerhom  v.  VanderheydeUj  1  John.  R.  139;       v. 
Clarkson  v.  Hanway,  2  P.  Wms.  203 ;  Peacock  v.  Monk,  J^uky's 
1  Ves.  Sr.  128 ;  Filmer  v.  Gott,  4  Bro.  Par.  Cas.  230.    adm'r 
All  these  cases  shew  that  the  grantor  cannot  avoid  his 
obligation  or  deed  by  alleging  that  so  much  was  not 
due  as  is  called  for  by  it.     Why  a  mere  voluntary  bond 
may  be  enforced  by  the  obligee.     1  Fonb.  Equ.  ch.  5, 
§1,  p.  254,  note  a;  Boughion  v.  Bouyhton,  1  Atk.  R. 
625.     If  suit  had  been  brought  for  the  £  2000.  by  Cor- 
bin  Griffin,  can  any  one  doubt  that  he  might  have  re- 
covered a  judgment  for  the  amount.     This  doctrine  is 
folly  developed  in  the  case  of  EllUon  v.  Ellison,  6  Ves. 
R.  656,  and  is  discussed  with  great  ability  in  Bunn  v. 
Winihrop,  I  John.  Ch.  R.  329.     And  we  refer  also  to 
Jackson  v.  Ashton,  11  Peters'  R.  229;  Knox  v.  Smith, 
4  How.  Sup.  Ct.  R.  298. 

A  grantor  or  a  volunteer  under  him  cannot  impeach 
his  deed  on  the  ground  that  it  was  made  to  delay,  hin- 
der or  defraud  creditors.  The  bill  in  this  case  whilst 
it  does  not  in  express  terms,  does  impliedly,  charge  that 
the  deed  was  made  to  bring  the  creditors  to  terms. 
The  allegations  do  in  effect,  amount  to  a  charge  that 
the  deed  was  made  to  hinder,  delay  and  embarrass  the 
creditors  of  Macaulay.     Could  there  have  been  an  hon- 
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1861.     est  intent  on  the  part  of  the  grantor  in  making  this 

Te?m.    deed,  if  the  fact  be  true,  which  it  is  the  efiort  of  the 

,    plaintiff  below  to  prove  ?    It  is  impossible.     We  refer 

ex'or    to  Austin  V.  WinsioUj  1  Hen.  &  Munf.  32;   a  strong 

&  als.     Q^^Q  jjj  support  of  the  general  principle ;  but  making  an 

A.  Ma-  exception  where  there  is  imposition,  or  oppression  on 

^din^.^  the  part  of  the  creditor  grantee.     Starke  v.  Littkpage, 

4  Rand.  368 ;  Jojies  v.  Comer,  5  Leigh  350 ;  Bird  v. 

'  V.       James,  8.  Leigh  510;   Owen  v.  Sharp,  12  Leigh  427; 

J^^y^g  Beichter  v.  Castator,  5  Binn.  R.  109 ;  Jackson  v.  Gamr 

ex^or.    sey,  16  John.  R.  189. 

Dismal       Again,  no  party  to  a  deed  claiming  under  it  can  im- 

Swanu)   peach  it.     The  Dismal  Swamp  Land  Company  do  not 

V.       controvert  the  debt  of  Griffin ;  but  Mrs.  Macaulay  as- 

caulay's  ^ignee  of  Jerdone  does.     She  has  no  right  to  be  here, 

a^ni'r    except  by  virtue  of  this  deed.     She  therefore  cannot 

impeach  it ;  Corbin  Griffin  could  not  prove  his  debt  to 

be  more  than  £  2000.,  nor  can  she  shew  it  to  be  less. 

Collins  V.  Janey,  3  Leigh  389.     The  only  evidence  by 

which  Griffin's  debt  can  be  reduced  are  Macaulay's 

books.     And  by  the  same  books  it  appears  that  there  is 

nothing  due  to  her. 

The  books  of  Macaulay  were  not  admissible  as  evi- 
dence for  the  purposes  for  which  they  were  introduced. 
It  is  said  that  Corbin  Griffin  had  access  to  and  made 
entries  in  these  books.  Of  what  importance  to  Corbin 
Griffin  was  it  that  Macaulay's  books  did  not  credit  him 
for  the  £  2000.,  when  he  had  a  deed  of  trust  from  Ma- 
caulay to  secure  it  ?  Of  what  value  are  such  books, 
when  it  is  shewn  that  Macaulay  had  received  at  least 
13,000  dollars  of  money  belonging  to  the  Dismal  Swamp 
Land  Company,  and  yet  the  books  shew  nothing  of  it? 
There  is  nothing  in  the  books  as  to  the  item  of  £  250. 
now  acknowledged  or  proved  to  be  a  proper  credit  to 
Corbin  Griffin.  There  is  no  proof  that  Corbin  Griffin 
ever  made  any  entries  in  the  books  in  the  lifetime  of 
Macaulay.     It  is  true  that  Thomas  Griffin  makes  an 
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admission  to  that  effect  in  his  answer;  at  least  admits  of  1851. 

sneh  entries  in  the  ledger ;  but  Thomas  Griffin  evident-  xem. 

ly  founds  his  admission  on  the  books  alone.    Now  these  ^  .^  . 

entries  were  of  course  made  m  the  ledger  after  the  items  ex'or 

were  charged  in  the  journals.   Corbin  Griffin  made  these  ^  ^^' 

entries  after  the  death  of  Macaulay.     He  then,  it  is  A.  Ma- 

true,  added  up  the  accounts,  made  entries,  &c.,  with  a  adm^r. 

view  to  the  collection  of  the  accounts  then  appearing 

to  be  due.  v. 

E.  Ma- 
caulay'fl 
Stanard  and  iZ.  T.  Daniel^  for  Macaulay's  adminis-    ex'or. 

trator.  Dismal 

We  say  that  neither  the  Dismal  Swamp  Land  Com-  L?^^d°(5> 

pany  nor  Corbin  Griffin's  administrator  have  shewn  any       v. 

right  to  the  fund  in  the  hands  of  the  trustee  Thomas  twila^s 

Griffin.     What  is  the  bill  of  Macaulay's  administrator    ^^^'^ 
,  -._,-,.  .         ,      "^  _      _  &  als. 

but  a  bill  by  this  grantor  against  the  trustee  and  others 

for  an  account  of  the  trust  fund,  and  an  execution  of 
the  trust  according  to  its  true  meaning?  Such  a  bill 
will  lie,  even  though  it  contains  an  express  allegation 
that  the  deed  was  made  to  delay  and  hinder  creditors. 
The  case  of  AiLStin  v.  Winston  certainly  cannot  be  re- 
lied on  by  the  appellants.  And  the  case  of  Starke  v. 
Littlepage  was  a  case  at  law  in  which  it  was  held  that 
the  deed,  though  fraudulent  as  to  creditors,  was  good 
between  the  parties. 

But  we  go  further  and  say  that  an  express  trust  will 
be  executed,  though  the  deed  was  made  to  delay,  hin- 
der and  defraud  creditors.  Bird  v.  James,  8  Leigh 
510.  In  this  case  both  parties  were  held  bound,  the 
one  to  his  grant  of  the  slaves,  and  the  other  to  his  pay- 
ment of  the  bond  given  for  the  pretended  purchase 
money.  So  Owen  v.  Sharp^  12  Leigh  427,  establishes 
that  the  parties  to  an  express  trust  will  both  be  compel- 
led to  execute  it.  And  in  Tamer  v.  Campbell,  3  Gratt. 
77,  though  there  was  no  trust  expressed  on  the  face  of 
the  deed,  yet  as  the  trustee  admitted  the  trust  and  dis- 
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1851.     claimed  all  beneficial  interest,  this  Court  entertained  a 
Term.    ^^^^  ^^^  ^^^  settlement  and  execution  of  the  trust.   And 


,    to  the  same  eftect  is  Lewin  on  Trusts,  24  Law  Libr.  84. 

ex'or        But  does  the  bill  in  fact  allege  any  fraud,  or  does  it 

^  ^^^'     make  any  statenient  from  which  fraud  is  to  be  inferred  ? 

A.  Ma-   The  fraud  which  prevents  a  party  seeking  the  aid  of 

admV."  a  Court  of  equity  is  moral,  not  constructive  fraud. 

M^Oullough  V.   Somerville^   8   Leigh  415.      Here    the 

V.       deed  is  made  a  part  of  the  bill ;  does  any  fraud  appear 

<»ula\^'8  ^^  ^*^  ^^^^  ^    There  is  certainly  nothing  there  appear- 

ex'or.    ing  to  delay  or  hinder  creditors.     Does  the  expression 

Dismal   of  a  belief  that  the  round  sums  of  £  2000.,  &c.,  were 

j^^°^    not  due  at  the  time  the  deed  was  executed,  amount  to 

V.       a  charge  of  fraud  ?     There  is  no  charge  of  an  intent  to 

caulav's  d^l^y-     And  there  was  no  secret  trust  reserved  for  the 

ad°]'r    benefit  of  the  i^rantor.     Lideed  no  objection  of  this 

kind  was  made  until  184L     On  the  contrary  Griffin 

went  on  to  account,  and  is  found  asking  for  a  decree. 

Having  seen  that  our  bill  can  be  maintained,  we 
come  next  to  enquire  into  the  claims  of  the  cestius  que 
trust  under  the  deed.  And  we  say  that  the  deed  does 
not  conclude  the  grantor  as  to  the  amount  of  the  debts 
secured  thereby.  On  this  question  we  refer  to  Johnson 
V.  Little,  14  John.  R.  212;  Ihival  v.  Bibb,  4  Hen.  & 
Munf  113;  Wilson  v,  Shelton,  9  Leigh  342;  Bad- 
cliff  V.  High,  2  Rob.  R.  271;  1  Greenleaf's  Evi.,  § 
26,  note  1,  §  285;  Haigh  v.  Brooky  37  Eng.  C.  L.  R. 
108.  A  recital  to  estop  a  party  to  the  deed,  must  be 
certain  to  every  intent.  Does  the  deed  necessarily  im- 
port that  the  round  sums  of  £  2000.,  of  £  3000.  and 
£  5000.  were  fully  due  in  addition  to  the  liabilities  of 
the  cestuis  que  trust  as  sureties  ?  By  no  means.  These 
sums  were  intended  to  cover  both.  Thomas  Griffin 
does  not  pretend  there  is  due  to  Corbin  Griffin  £  2000. 
besides  the  amount  appearing  to  be  due  by  Macaulay's 
books.  Corbin  Griffin  never  in  his  lifetime  treated  this 
£  2000.  as  a  certain,  fixed,  settled  debt.     On  the  con- 
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trary  all  the  acts  of  Corbin  and  Thomas  Griffin  are  1851. 
disclaimers  of  any  such  pretension.  Is  there  any  rule  Term. 
of  law  or  equity  which  requires  this  Court  to  shut  its  - 


eyes  and  ears  to  these  disclaimers.     Look,  at  the  con-    ex 'or 
duct  of  Corbin  Griffin  and  the  trustees  after  the  death    ^  ^^' 
of  Macaulay.     From  the  period  of  his  death  in  1798   A.  Ma- 
down  to  November  1800  all  the  payments  from  the  ^m^r.^ 

trust  fund  were  made  to  Corbin  Griffin.    After  that  date    ^, 

Same 
down  to  1813,  the  time  of  his  death,  no  further  pay-       v. 

merits  are  made  to  him.     In  December  1801  the  pay-  ^^^lay^ 
ments  to  Jamieson  commenced,  and  were  made  with     ex'or. 
the  knowledge  of  Corbin  Griffin.  By  the  arrangements   Dismal 
made  in  1801  with    the    full    knowledge    of    Corbin  j^'^°^^ 
Griffin,  nearly  the  whole  remnant  of  the  trust  fund  in       v. 
hand  and  the  property  left,  was  transferred  and  eon-  caulay's 
veyed  to  Jamieson,  and  by  him  to  the  Dismal  Swamp    ^"^''' 
Land    Company.     At   this  time  the    claim  upon  the 
French  government  was  wholly  unknown  ;  and  Chris- 
tian's debt  was  considered  and  admitted  by  Thomas 
Griffin,  the  trustee,  not  to  be  a  part  of  the  trust  fund. 
So  that  there  remained  of  that  trust  fund  some  small 
debts  and  property  not  amounting  all  together  to  1000 
dollars,  which  was  all  that  was   left   to  pay  Corbin 
Griffin's  debt,  though  according  to  the  pretensions  now 
set  up  for  him,  his  demand  against  the  trust  fund  was 
for  more  than  3000  dollars.     And  in  1811  as  one  of  the 
managers  of  the   Dismal   Swamp  Land  Company  he 
personally   settled  the  account  of  Jamieson  and  the 
company,  with  the  trust  fund,  thus  bringing  home  to 
him  knowledge,  if  he  did  not  have  it  before,  of  the 
manner  in  which  the  fund  had  been  disposed  of     But 
we  will  not  pursue  this  question  further.     The  record 
teems  with  facts  all  leading  irresistibly  to  the  same  con- 
clusion that  Corbin  .Grffiiu  had  been  fully  paid  off  in 
November  1800 ;    and  that  it  was  so  understood  by 
himself  and  the  trustee. 
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1851.         As  to  the  lapse  of  time,  and  the  right  of  Anderson 
Term.    ^^®  adniiinstrator  of  Macaulay,  at  the  late  period  of 


&  als. 


^         tiling  his  bill,  to  go  into  the  questions  we  6ave  been 

ex'or     discussing,  we  have  to  say  that  lapse  of  time  was  never 

&al.«.     relied  on  until  1838.     Thoraas  Griffin  set  up  no  such 

A.  Ma-  defence  in  his  answer.    On  the  contrary  if  not  in  terms, 

^dm^r.^  he  does  impliedly  assent  to  an  account.     And  thus  the 

case  is  brought  within  the  principle  of  Mason  v.  Dunriy 

V.       5  Gratt.  884.     But  if  the  defence  of  lapse  of  time  had 

(aulay%  ^^^"  nidde  by  Thomas  Griffin  in  his  original  answer, 

ex'or.    it  would  have  been  of  no  avail  when  relied  on  under 

'  Dismal   the  circumstances  of  this  case,  by  a  trustee  who  has 

j^^"JP   never  before  rendered  an  account. 

V.  Let  us  now  look  into  the  case  of  the  Dismal  Swamp 

(Silky's  ^^^^  Company.  Their  bill  was  filed  in  1823.  They 
^^/  claim  under  the  provisions  of  the  deed  of  1797  made 
for  the  benefit  of  Jamieson.  What  right  has  the  Dis- 
mal Swamp  Land  Company,  which  was  not  incorpora- 
ted until  1814,  to  aftk  for  the  execution  of  a  trust  made 
for  the  benefit  of  an  unincorporated  association  in  1797  ? 
Even  upon  the  supposition  that  the  latter  could  claim 
under  Jamieson's  name,  it  must  be  shewn  that  the  pre- 
sent corporation  has  succeeded  to  the  rights  of  the  as- 
sociation or  partnership.  This  question  is  distinctly- 
raised  in  the  answer  of  Anderson.  Does  the  acts  of 
incorporation  transfer  the  debts  due  to  the  association 
to  the  company  incorporated  by  them  ?  There  is  noth- 
ing on  the  face  of  the  charter  to  make  the  transfer.  If 
the  act  had  incorporated  exactly  the  same  individuals 
who  constituted  the  association,  the  act  would  not  of 
itself  have  transferred  their  debts.  Leffingwdl  v. 
Mlioii,  8  Pick.  R.  455;  Sco/s  Charitable  Society  v, 
ShaiOy  8  Mass.  R.  532 ;  Head  ^  Armcrry  v.  Providence 
Ins.  Co.y  2  Cranch  127.  But  in  fact  the  individuals 
are  not  identical.  Bellows  v.  Hallowell  and  Augusta 
Bank,  2  Mason's  C.  Ct.  R.  31. 
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But  if  these  rights  are  vested  in  any  corporation  they  1851. 
are  vested  in  the  Dismal  Swamp  Land  Company;  and  -pg^ 
not  in  the  president  and  managers  of  the  Dismal  Swamp  , 

Land  Company.     The  act  of  1820  speaks  of  it  by  the    ex'or 
former  name,  and  this  act  repeals  the  act  of  1814.     A    *^  **^- 
corporate  company  can  only  sue  by  its  corporate  name,    A.  Ma- 
unless  especially  authorized  to  sue  by  some  other  name.  ^m?^r. 
The  President  ^  College  of  Physicians  v.  Talbois^  1  Ld. 
Ray.  153;  Porter  v.  Nekervis,  4  Rand.  359;  Mason  v.       v. 
Farmers  Banky  12  Leigh  84;  Bank  of  Virginia  v.  Craig ^  cauWs 
6  Leigh  399.     This  last  case  shews  that  the  same  priu-    ex' or. 
ciples  are  as  rigidly  adhered  to  in  equity  as  at  law.    oigmal 
K  the  suit  was  brought  originally  in  1823  by  a  wrong  j^^^°J5^ 
name,  the  error  cannot  be  cured  by  an  amended  bill       v. 
in  1841  in  the  right  name.  caulaVs 

Let  us  look  to  the  deed  under  which,  if  at  all,  the  8^°^,/ 
company  may  sustain  its  claim.  What,  according  to  a 
fair  construction  of  the  deed,  was  the  debt  due  to 
Jamieson,  in  whose  name  the  benefits  of  the  trust  are 
conveyed  to  the  company.  The  real  object  of  the 
deed  was  to  secure  to  Jamieson  what  was  then  due  to 
him,  or  might  become  due  to  him  on  account  of  re- 
sponsibilities incurred  in  behalf  Macaulay,  either  to 
the  Dismal  Swamp  Land  Company  or  any  other  per- 
son. The  company  in  their  bill  evidently  take  this 
view  of  the  subject.  When  then  they  released  Jamie- 
son from  all  responsibility  in  1811,  can  they  still  insist 
on  recovering  any  further  against  the  fund  which  is 
only  responsible  to  them  because  of  Jamieson's  respon- 
sibility; and  for  whose  responsibility  alone  it  was  the 
purpose  of  the  deed  to  provide  an  indemnity.  Indeed 
after  getting  this  security  provided  by  Jamieson  in  1811, 
nothing  further  is  heard  of  this  claim  of  the  company 
until  1823.  If  they  had  a  right  to  anything  further 
from  the  trust  fund,  why  was  not  that  claim  asserted 
at  an  earlier  day  ?  This  xilaim  arising  in  1797  is  never 
asserted  until  1823.     Never  until  that  period  had  the 
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1851.     represeutatives  of  Macaulay  or  his  creditors  an  oppor- 

Tenn.    ^^f^ity  to  contest  the  claim  or  its  amount.     Neither 

^  .^  ,    Corbin  Griffin  or  Jamieson  had  any  interest  in  contest- 
Gnmn  s  .  i.i.  ,  ,/•  .-i  -i- 

ex'or     mg  this  claim,  as  they  were  to  be  first  paid;  and  it 

&  als.     ^ygg  jjj  fo^^^  ^Yie  interest  of  Thomas  Griffin  as  a  member 

A.  Ma-   of  the  company  that  the  claim  should  be  sustained. 

^m^r.^       Upon  what  principle  is  it   that  dealings   between 

Jamieson  and  the  company  are  to  afiect  the  rights  of 

V.       Macaulay 's  representatives?    Even  in  the  case  of  an 

caidaVs  ^signment  the  admissions  of  an  assignor,  no   matter 

ex'or.    when  made,  cannot  be  brought  to  bear  in  favour  of  his 

Dismal   assignee.     But  if  Jamieson's  admissions  can  be  used  do 

Iand°cf  they  prove  any  specific  amount;  or  the  extent  of  the 

V.       claim   of  the  Dismal   Swamp  Land   Company?     A 

(»ul^8  "considerable  debt"  may  be  1000  dollars  or  5000  dol- 

^°^'f    lars.     In  contemplation  of  law  an  English  sixpence  is 

'*  a  large  sum  of  money." 

In  the  case  of  the  Commonwealth  v.  Ricks^  1  Gratt 
416,  the  admissions  of  a  trustee  in  favour  of  the  ct»- 
iuis  que  trust  were  discarded  by  this  Court.  The  ad- 
missions of  Thomas  Griffin,  therefore,  made  at  a  time 
when  as  a  cestui  que  trust  he  was  interested  in  estab- 
lishing this  claim  cannot  be  used  against  Macaulay's 
representative.  The  bill  of  1823  does  not  pretend  to 
fix  the  debt  due,  but  asks  for  an  account.  That  is,  it 
does  not  claim  the  difference  between  the  debt  due  to 
Jamieson  and  the  £5000.  The  trust  in  favour  of  the 
Dismal  Swamp  Land  Company,  if  it  be  set  up  at  all,  is 
to  be  set  up  as  a  parol  trust  in  contradiction  of  the  ex- 
press terms  of  the  deed.  And  it  was  the  duty  of  those 
claiming  the  benefit  of  the  trust  to  have  filed  their  bill 
at  an  early  day,  in  order  that  the  parties  interested  in 
opposition  to  the  trust  might  have  an  opportunity  to 
contest  it  while  the  facts  were  recent  and  the  parties 
cognizant  of  the  transaction  were  here  to  explain  it 
But  the  bill  was  not  in  fact  filed  until  1823,  after  the 
death  of  Macaulay  and  Jamieson :  Mrs.  Macaulay  the 
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assignee  of  Jerdone  was  not  made  a  party  until  1841,     1861. 

nor  were  the  items  composing  this  large  claim  brought    Term. 

into  the  record  until  the  same  year.     Even  after  the  ^  .^  , 

'^         n  Griffin's 

suit  was  brought  the  company  were  guilty  of  gross    ex*or 

laches  in  its  conduct.     Though  an  answer  was  prompt-    ^  *^- 
ly  filed  calling  for  the  items  of  the  account,  the  proof  A.  Ma- 
of  their  debt  and  the  right  of  the  plaintiflfe  to  assert  ^dm^.^ 
their  demand,  no  order  was  made  in.  the  cause  until    ^ 
1827 ;  another  order  was  made  in  1829  which  was  set       v. 
aside  in  1832;  and  this  was  the  last  order  made  or  act  ^^ul^s 
done  in  the  case  until  1841 ;  when  leave  was  given  to    ex 'or. 
amend  the  bill  and  to  make  Mrs.  Macaulay  assignee  of  Dismal 
Jerdone  a  party.     From  1832  to  1841  there  is  strong  j|^am^ 
evidence  to  shew  that  the  parties  regarded  the  suit  as       v. 
abandoned.     As  to  Mrs.  Macaulay  no  suit  can  be  said  caulay 's 
to  have  been  commenced  until  1841 ;  and  yet  as  far    ^°i'^ 
back  as  1820  the  company  knew  that  Mrs.  Macaulay 
was  the  assignee  of  the  debt.     Now  this  Court  has  held 
that  laches  in  the  conduct  of  a  suit  may  be  made  the 
ground  of  rejecting  a  claim.     Hayes  v.  Goode^  7  Leigh 
452;    Caruthers  v.    Trustees  of  Lexington^   12    Leigh 
610.     And  the  Court  must  be  satisfied  that  it  can  ex- 
tend the  relief  sought  without  the  hazard  of  doing  in- 
justice to  the  defendant.     And  what  sort  of  an  account 
is  filed  at  last?     Some  of  the  items,  the  Court  will  see 
upon  the  face  of  the  matter  are  not  due.     Several  other 
items  it  will  be  seen  are  such  as  if  the  account  had 
been  presented  at  a  proper  time,  might  in  all  probability 
have  been  explained  away.     Macaulay  was  an  acting 
manager  of  the  company  at  the  time  the  money  was 
received,  and  it  must  therefore  be  uncertain  whether 
he  received  the  money  as  manager  and  expended  it  for 
the  uses  of  the  company,  or  whether  all  or  a  part,  and 
if  a  part,  how  much  was  borrowed  by  him  or  applied 
to  his  own  use.     It  will  be  seen  too  that  in  1798  the 
company  in  the  case  of  the  libel  of  the  ship  Charles 
Carter  stated  their  claim  as  being  at  least  9000  dollars; 
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1851.     but  now,  upon  these  same  evidences  of  debt,  it  is  spo- 
Term.    ^^^  ^^  *®  having  then  been  upwards  of  13,000  dollars. 

,        The  claim  upon  the  French  government  was  not  a 

ex'or    part  of  the  trust  fund.     It  is  true  that  Judge  Brocken- 

A  ala.    brough  regards  it  as  passing  by  the  deed,  and  relies  on 

A.  Ma-  Maitland  v.   Newioii^  3  Leigh   714;  and    Comegys   v. 

^^^^^^    Vasse^  1  Peters'  R.  193,  as  authority  for  his  opinion. 

By  the  deed  Macaulay  assigns  "  all  debts  due  to  him." 

V.       Was  this  a  debt  due  at  the  dat€  o^  the  deed  ?     The  two 

c^l^?^  cases  cited  do  not  sustain  the  Judge.     It  was  under  the 

ex'or.    broad  terms,  "  all  estate  and  interest  real  and  personal," 

Dismal  that  the  fund  in  the  first  case  was  held  to  pass.     The 

I^dTS)  ^^^^  ^^  ^  Peters  was  decided  under  the  broad  provisions 

V.       of  the  bankrupt  law  ;  and  even  in  that  case  it  was  con- 

caulay%  t®»ded  with  great  force  that  a  claim  like  this  did  not 

It  is  objected  that  there  were  not  proper  parties  to  the 
bill  of  Mrs.  Macaulay  and  Alexander  Macaulay's  ad- 
ministrator. On  this  point  we  refer  to  Mitford's  Plead- 
ings 233.  As  to  Jerdoue  he  had  assigned  his  interest 
absolutely,  and  therefore  was  no  necessary  party.  2 
Rob.  Pr.  272.  As  to  the  Dismal  Swamp  Land  Compa- 
ny they  do  not  appear  by  the  deed  to  be  interested,  nor 
does  it  appear  that  Mrs.  Macaulay  knew  in  1819  that 
they  claimed  to  be  prior  incumbrances. 

And  why  should  Anderson  have  made  Jerdone  a  party 
to  his  bill  ?  Jerdone  has  never  to  this  day  questioned 
the  validity  or  amount  of  the  incumbrances  prior  to  his; 
and  in  fact  has  assigned  his  debt  absolutely  to  Mrs.  Ma- 
caulay. As  to  the  Dismal  Swamp  Land  Company  if  it 
cannot  recover  in  its  own  suit,  there  can  be  no  necessity 
for  making  it  a  party  in  this.  Besides,  Jumieson's  ex'or 
was  a  party,  and  the  fact  that  the  company  might  call  Ja- 
mieson  to  account  did  not  make  it  a  necessary  party. 
Mayo  V.  Murchie,  3  Munf.  358,  401.  Jamieson  was  the 
party  representing  the  debt,  and  he  not  only  might  but* 
did  represent  the  company.  Indeed  the  company  refused 
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in  1820  to  go  into  any  settlement  with  Anderson  be-  1851. 
cause  suits  were  pending  by  which  all  the  questions  xenn. 
would  be  settled:  thus  submitting  to  the  representation  , 

of  their  interest  by  Jamieson.   But  this  objection  comes    ex' or 
from  Thomas  Griffin.     The  company  have  never  asked    *  *^^* 
to  be  made  a  party.     On  the  contrary,  the  case  of  the   A.  Ma- 
company  was    allowed  to  sleep   for  years   whilst  the  ^dm^r. 
other  two  cases  were  progressing  and  until  the  appeal     g^ 
was  taken  to  this  Court.    As  to  Griffin  the  order  of  the       v. 
2d  July  1829  was  made  by  his  consent  in  all  these  cau-  eaulaVa 
ses,  and  after  that  consent  order  no  objection  for  want    ex'or. 
of  parties  can  be  properly  heard.     Mayo  v.  Murchie^  3   Dismal 
Munf.  358,  401.  ^^^ 

This  question  about  parties  was  never  raised  until       v. 
1841,  sixteen  years  after  the  order   of  consolidation  caulay's 
made  on  the  motion  of  Griffin,  in  the  two  first  of  these    1^°?*' 
suits,  and  twelve  years  after  the  consent  decree  made 
in  all  the  causes;  when  it  was  raised  by  Waller  execu- 
tor of  Thomas  Griffin.     So  far  as  the  motion  was  to 
make  Anderson  a  party  to  Mrs.  Macaulay's  suit  and 
vice  versa^  the  rule  of  consolidation  made  at  the  instance 
of  Thomas  Griffin  himself  is  an  answer  to  it. 

It  is  said  that  the  decree  was  erroneous  in  not  requir- 
ing an  equiry  before  the  commissioner  as  to  the  credi- 
tors of  Macaulay.  The  general  creditors  provided  for 
in  the  deed  must  have  been  creditors  before  the  15th  of 
June  1797.  Is  it  to  be  supposed  that  now  in  1850 
there  is  any  danger  of  their  appearance  in  any  way  that 
could  affect  the  interests  involved  in  these  suits. 

The  proposition  that  a  party  cannot  claim  under  and 
against  a  deed  does  not  apply  to  a  case  like  this.  There 
is  no  claiming  against  the  deed  by  the  appellees,  but  it 
is  only  asked  that  the  deed  shall  be  made  to  speak  and 
to  operate  according  to  its  true  intent  and  the  purpose 
and  objects  of  the  grantor.  The  case  of  Tate  v.  Lig- 
gatt  ^  Mathews,  2  Leigh  84,  does  not  apply  to  this 
case.     Here  is  not  a  conveyance  of  an  equity  of  re- 
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1851.     demption  but  of  all  the  estate.     2  Story's  Equ.  Jur.  | 

Tern.    1092.     The  doctrine   on  this  subject  is  explained  in 

—      ^    Clark  V.  Guise^  2  Ves.  sr.  617.     Suppose  that  the  prior 

ex'or     debts  had  been  paid,  would  not  the  subsequent  incum- 

&  ale.    ijrancers  or   creditors   be   entitled  to  the  whole  sub- 

A.  Ma-  ject.      They  would  be  entitled  to  the  whole  subject 

^^^y^f  because  the  whole  estate  and  not  the  equity  6f  redemp- 

tion  was  conveyed.     In   Tate  v.  Liggatt  ^   MaihewSy 

V.       2  Leigh  84,  and  Spengler  v.  Snapp^  5  Leigh  478,  the 

(»uWs  ^''^^^t^^*  bought  or  took  his   conveyance  of  only  the 

ex*or.    equity,  and  if  the  prior  debts  had  been  paid  he  could 

Pigmai   still  have  had  only  what  he  purchased,  to  wit,  his  eqai- 

SwaD^  ty  of  redemption. 

V.  As  to  Christian's  debt.     Could  the  Dismal  Swamp 

c»ulay 's  ^^^^  Company  have  sued  Christian  alone  ?  And  is  it 
adm*r  any  better  when  they  join  the  trustees?  Is  not  the 
bill  multifarious?  Mitford's  PI.  159.  No  collusion  is 
charged  against  the  trustees  and  Christian.  How  again 
can  they  join  Anderson  as  to  this  subject  ?  There  is  a 
joinder  of  subjects  and  parties  which  the  rules  of  equi- 
ty do  not  permit. 

The  statute  of  limitations  is  a  protection  to  Ander- 
son as  to  this  debt  of  Christian.  He  had  recovered 
and  held  the  debt  adversely  to  the  trust  for  more  than 
five  years.  Nor  did  this  debt  pass  by  the  deed.  Coir 
lins  V.  Janey^  3  Leigh  389. 

Robertson  and  Morson^  for  the  Dismal  Swamp  Land 
Company. 

The  justice  of  the  demand  of  the  Dismal  Swamp 
Land  Company  was  admitted  by  Macaulay  in  his  life- 
time, by  Thomas  Griffin  the  trustee,  and  by  Jamieson; 
and  until  1824,  there  never  was  a  question  of  the  jus- 
tice of  their  claim.  In  the  lifetime  of  Macaulay,  and 
with  his  knowledge,  the  company  asserted  their  claim 
under  the  deed  of  1797,  by  their  answer  in  the  libel 
suit  in  relation  to  the  ship  Charles  Carter.     Thomas 
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Griffin  made  oflf  the  account  of  the  company  from  the  1851. 
same  vouchers  now  in  the  record,  making  that  account  xeim. 
precisely  what  is  now  claimed  ;  and  Jamieson,  by  his  ^ 

receipts  dated  in  1804,  and  by  his  deeds  in  1809,  in  the    ex'or 
most  solemn  form,  admitted  that  the  £  5000.  secured  to    *^®' 
him  by  the  deed  of  1797,  was  intended  to  cover  a  large    A.  Ma- 
debt  due  to  the  company;  and  these  admissions  arc  ^m^.^ 
competent  evidence  of  the  fact.     34  Eng.  C.  L.  35 ;     ^ 
Starkie  on  Evi.  part  2,  p.  291.    Judge  Brockenbrough       v. 
in  his  opinion  in  1832,  recognized  it  as  a  just  debt;  cauWa 
and  Judge  Robertson,  whilst  he  dismissed  their  bill  in    ex*or. 
1841,  on  the  ground  of  their  laches^  admitted  that  their  Dismal 
claim  was  originally  just :  And  indeed  the  evidence  in  j^^^^ 
the  record  is  abundant  to  establish  the  fact.  v. 

It  is  however  objected  that  the  Dismal  Swamp  Land  caulaj^a 
Company  cannot  claim  as  cestuis  que  trusty  under  the  ^"^/' 
deed  of  1797,  because  not  named  in  it.  This  question 
was  submitted  to  the  late  Chief  Justice  Marshall  in 
1799,  when  he  was  at  the  bar,  and  his  opinion  was  in 
favour  of  the  company.  But  surely  we  need  not  argue 
at  this  day  their  right  to  claim  through  Jamieson. 

It  is  argued  on  the  other  side,  that  the  release  by  the 
company  to  Jamieson,  is  a  bar  to  the  prosecution  of  the 
claim  against  Macaulay's  estate.  But  a  discharge  of 
Jamieson  the  surety,  does  not  discharge  Macaulay  the 
principal.  Here  is  no  express  undertaking  by  an  obli- 
gation, to  which  the  principal  and  surety  are  parties. 
The  responsibility  of  Jamieson  is  merely  of  a  collateral 
or  accessory  character.  But  in  fact  no  such  release  of 
Jamieson  is  given  as  is  supposed. 

Have  the  company  lost  any  of  their  original  rights 
by  laches?  Thomas  Griffin  the  trustee,  cannot  and 
does  not  deny  their  right  to  call  on  him  for  an  account 
of  the  trust  fund.  They  claim  under  a  direct  trust, 
and  in  such  a  case  the  trustee  cannot  defend  himself  by 
setting  up  the  laches  of  the  cesiuis  qxte  trust.     2  Rob. 


Digitized  by  VjOOQIC 


adm  T. 
Same 

V. 


&  als. 


576  COURT   OF   APPEALS   OF   VIRGINIA. 

1851.     Pr.  256,  257,  where  the  distinction  is  taken  between 

Apnl    direct  and  implied  trusts. 

— ; — '—     But  in  fact  the  company  has  not  been  guilty  of  any 

^ex^r  ^  ^^^^^-     There  were  but  three  years  between  the  date 

&  als.    when  the  trustee  promised  to  account  to  the  company 

A.  Ma-  for  the  trust  subject  and  the  commencement  of  their 

^m^r^  suit  in  1820;  and  certainly  no  charge  of  laches  can  be 

predicated  on  that  delay.     Nor  was  the  conduct  of  the 

suit  such  as  to  justify  the  charge.     The  failure  to  bring 

^•,^^f,"  the  suit  to  an  end,  was  in  part  imputable  to  Anderson, 

ex'oV.    if  any  body,  and  not  to  the  company. 

Dismal       ^^  ^^  ^'^^  made  a  question  whether  the  Dismal  Swamp 

Swamn  Land  Company  as  a  corporation  can  sue  for  the  debt 
Land  (Jo.   .  i      .    -•.   .  ^      i    i     /.  ,     .     .  •  * 

V.       due  to  the  individuals  before  their  incorporation.     At 

caulav%  '^^  there  might  be  something  in  this  objection.  If  the 
admV  suit  was  at  law,  perhaps  it  would  be  necessary  to  sue  in 
the  name  of  the  members  of  the  partnership  for  the  be- 
nefit of  the  corporation.  The  case  cited  from  5  Mass. 
R.  goes  to  this  extent  and  no  further;  and  the  case 
from  Alabama  is  to  the  same  effect.  In  a  Court  of 
equity  the  rule  is  different.  The  exclusive  beneficial 
owner  has  a  right  to  use.  If  therefore  the  corporation 
has  the  beneficial  ownership  of  the  debt,  the  corpora- 
tion alone  is  the  proper  party  to  sue.  Anderson  has  re- 
cognized the  right  of  the  corporation  to  the  rights  and 
property  of  the  old  company.  Why  did  he  call  upon 
them  to  account  with  him,  if  they  had  not  succeeded 
to  the  rights  ot  the  old  partnership. 

Again :  The  possession  of  all  the  deeds,  muniments 
of  title,  &c.  by  the  corporation,  is  circumstantial  to 
shew  the  succession  by  the  present  company ;  Ander- 
son had  impliedly  admitted  it ;  Grifliin  the  trustiee  has 
again  and  again  recognized  their  rights.  But  if  any 
doubt  exists  on  this  subject,  proper  bonds  might  be  re- 
quired for  refunding  to  the  proper  claimants,  or  for  in 
demnifying  the  trustee.  The  Court  has  frequently  re- 
quired bonds  in  cases  of  analogous  character. 
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But  it  is  said,  if  the  company  had  any  right  to  sue     1851. 
they  have  sued  in  the  wrong  name.     They  ought,  it  is    Tem. 
said,  to  have  sued  in  the  name  of  the  Dismal  Swamp  TrTZTT" 
Land  Company,  and  not  of  the  President  and  Managers    ex'or 
of  the  Dismal  Swamp  Land  Company.     But  in  fact    ^  ^^' 
they  may  sue  in  either  name.     It  is  said  the  act  of  1820   A.  Ma- 
repealed  the  charter  of  1814.     In  both  acts  the  com-  ^dm^r.^ 
pany  is  styled  the  Dismal  Swamp  Land  Company ;  and 
in  both  the  "president  and  managers"  are  authorized  to       v. 
sue.     2  Bac.  Abr.  title  Corporation,  letter  C,  p.  256 ;  ^;Jl^X 
Angel  &  Ames  on  Corporations,  §  62,  510,  514.     But    ex'or. 
if  there  has  been  any  mistake  in  this  respect,  it  could   Dismal 
only  be  taken  advantage  of  by  plea  in  abatement,  and  jf^^?^ 
there  is  no  such  plea  in  the  cause.     Angel  &  Ames  on       v. 
Corporations,  §  582-586 ;  Mason  v.  Fanners  Bank,  12  cauiky% 
Leigh  84.  adm'r 

Upon  what  principle  is  it  that  the  debt  recovered  by 
Anderson  from  William  B.  Christian's  estate  is  not  a 
part  of  the  trust  subject  ?  The  debt  was  created  before 
the  date  of  the  deed  of  November  1797 ;  and  all  debts 
were  transferred  by  the  deed.  The  case  of  Collins  v. 
Janey,  3  Leigh  389,  has  been  referred  to  by  counsel  on 
the  other  side  to  shew  that  the  claim  did  not  pass  by 
the  deed.  In  that  case  the  debts  transferred  were 
"  the  debts  now  due."  Here  the  deed  transfers  *^all  the 
debts." 

But  it  is  said  Anderson  is  protected  by  the  statute  of 
limitations.  This  however  cannot  avail  him.  The  suit 
by  the  Dismal  Swamp  Land  Company  has  been  pend- 
ing ever  since  1823.  Anderson  is  a  party  to  it,  and  has 
had  full  notice  of  the  claim  of  the  company  to  this 
debt. 

It  is  argued  also,  that  the  claim  upon  the  French  go- 
vernment does  not  belong  to  the  trust  fund ;  that  it  is  no 
debt ;  that  it  is  a  mere  claim  for  damages  arising  out  of 
a  tortious  act.     It  is  enough  to  refer,  in  reply,  to  Diinlop 
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1851.     V.  Keith,  1  Leigh  430  :  2  Rob.  Pr.  200,  201 ;    Wmiam- 

Tera.  ^^'^  ^-  -^^'^'^'^i  6  Munf.  176. 

^  .^  ,  As  to  the  debt  of  Corbin  Griffin,  we  mav  well  leave 

ex'or  it  upon  the  argument  of  the  counsel  of  Macaulay  s  ad- 

^^^'  ministrator,  without  detaining  the  Court  to  add  any- 

A.  Ma-  thing  to  it. 

^m^.^  As  to  Mrs.  Macaulay 's  claim  a^  assignee  of  Jerdone, 

^  it  is  not  necessary  to  say  much,  as  if  the  company  re- 

V.  covers,  there  will  be  nothing  left  for  her.     If  the  com- 

caulay*8  V^^y  cannot  claim  under  the  deed,  how  can  Mrs.  Ma- 
ex'or.  caulay.  Jerdone  admits  he  has  no  debt  due  to  him  in- 
Dismal  dividually  ;  but  claims  under  the  trust  for  a  debt  doe 

llnd^cS  ^^^  ^^^  ^^  Douglass  &  Co.,  of  which  he  was  a  mem- 

V.  ber. 
A  "Vla- 

caulav's  -^^  ^^  ^^^  claim  of  Anderson  as  administrator  of  Ma- 

^^I    caulay,  he  of  course  cannot  touch  the  fund  until  all  the 
creditors  of  Macaulay  are  satisfied. 

Finally  the  decree  in  the  first  causes  was  erroneous, 
if  for  no  other  cause,  because  the  three  causes  were  not 
heard  together.  If  the  omission  to  make  the  Dismal 
Swamp  Land  Company  a  party  could  be  cured,  it  could 
only  be  by  bringing  on  the  causes  to  be  heard  together; 
and  we  ask  that  in  this  Court  they  may  be  so  heard, 
and  that  one  decree  may  be  entered  in  all  of  them. 

Allen,  J,  delivered  the  opinion  of  the  Court 
The  Court  is  of  opinion,  that  as  it  appears  that  Tho- 
mas Griffin  was  the  acting  trustee  under  the  deed  of 
trust  executed  by  Alexander  Macaulay,  on  the  fifteenth 
day  of  November  1797,  to  Thomas  Griffin  and  Tho- 
mas Xelson ;  that  he  received  the  proceeds  arising  fi'om 
the  trust  fund,  and  disbursed  the  same  so  far  as  they 
have  been  accounted  for ;  that  although  the  said  Tho- 
mas Nelson  joined  in  the  execution  of  the  trust  by 
uniting  in  the  sales  made  necessary  to  accomplish  the 
purposes  of  the  trust,  there  is  nothing  to  impute  to  him 
any  fraud  in  any  of  the  transactions  connected  there- 


Digitized  by  VjOOQIC 


COURT   OP   APPEALS   OF  VIRGINIA.  579 

with ;  and  as  it  is  not  shewn  that  there  is  any  part  of  1851. 

the  trust  funds  in  his  hands,  the  parties  interested  in  ^^P^^ 
said  trust  fund,  and  the  representatives  of  said  Macau- 


lay,  have  made  out  no  case  for  charging  him  for  any  of  ^ex'or 
his  acts  as  trustee,  separately  or  jointly  with  his  co-    ^  ^^• 
trustee,  Thomas  Griffin.     The  Court  is  therefore  of  A.  Ma- 
opinion,  that  the  bills  should  have  been  dismissed  as  to  ^dm^r.^ 
the  representatives  of  said  Thomas  Nelson. 

The  Court  is  further  of  opinion,  that  there  is  no  error    '  v. 
in  so  much  of  the  decrees  appealed  from  as  decided  ^^ui^^-g 
that  the  said  deed  of  trust  does  not  furnish  conclusive    ex'or. 
evidence  of  the  extent  of  the  debts  thereby  intended  to  Dismal 
be  secured  to  the  three  preferred  creditors,  Corbin  Grif-  t^^?°^ 
fin,  John  Jamieson  and  Frances  Jerdone,  and  that  it       v. 
was  competent  for  the  parties  to  shew  by  other  evi-  ^^{^S^ 
dence  that  the  said  debts  were  of  less  amount  than  the    ^^^ 
sums  specified  in  said  deed. 

The  Court  is  further  of  opinion,  that  there  was  no 
error  in  so  much  of  said  decrees  as  decided  that  all 
claims  or  demands  of  said  Corbin  Griffin  against  the 
said  trust  fund,  under  and  by  virtue  of  the  said  deed, 
and  intended  to  be  secured  thereby,  were  finally  closed 
and  fully  satisfied  by  the  last  payment  to  him,  evidenced 
by  the  receipt  purporting  to  be  dated  the  twenty-third 
day  of  November  1800;  so  that  there  is  no  balance 
due  either  to  or  from  said  Corbin  Griffin's  estate,  on  ac- 
count of  the  said  trust  matters. 

The  Court  is  fnrther  of  opinion,  that  there  was  error 
in  overruling  the  exception  of  the  executor  of  said 
Thomas  Griffin  deceased,  to  the  charges  against  him, 
contained  in  commissioner  Shore's  report,  for  thirty-nine 
dollars  and  sixty  cents,  and  eighty-one  dollars  and  sixty- 
seven  cents,  interest  on  forty-nine  pounds  ten  shillings, 
the  sale  of  the  Hanover  town  property,— the  Court 
being  of  opinion,  that  the  trustee  was  not  responsible 
for  interest  on  the  estimated  value  of  said  property,  or 
for  the  rents  thereof,  it  appearing  that  no  rents  were  in 
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1851.     fact  received,  and  it  not  being  shewn  that  the  trustee 
Terai.    ^'^^  ^^  ^^y  ^^^^^It  is  not  making  sale  of  the  property 
at  an  earlier  period.     Deducting  said  charges  of  thirty- 
ex'or     nine  dollars  and  sixty  cents  and  eighty-one  dollars  and 
^^^^'    sixty-seven  cents,  and  correcting  commissioner  Shore's 
A.  Ma-  report,  statements  A,  B  and  C,  in  this  respect,  the  true 
^dm^.^  balance  due  upon  said  statements  A  and  B  would  be  two 
thousand  and  one  dollars  and  four  cents,  with  interest 
V.       on  one  thousand  six  hundred  and  eighty-four  dollars 
<»uley^s  ^^^  thirty-seven  cents,  part  thereof,  from  the  thirty-first 
ex'or.    day  of  December  1803,  until  paid,  ^nd  the  true  balance 
Dismal   ^^^  ou  Statement  C  will  be  the  sum  of  seven  thousand 
Swamp  ^^TQ  hundred  and  eighty-five  dollars  and  sixty-one  cents, 
V.       with  interest  on  five  thousand  three  hundred  and  thirty- 
caulav^'s  ®'^  dollars  and  ninety-one  cents,  part  thereof,  from  the 
a^'r    thirty-first  day  of  December  1824,  until  paid; — which 
sums,  with  the  interest  thereon  as  aforesaid,  constitute 
the  true  amount  of  the  trust  fund  remaining  due  from 
the  acting  trustee,  Thomas  Griflin,  and  for  which  his 
estate  is  responsible  to  the  parties  entitled  thereto.  And 
all  exceptions,  petitions,  statements,  orders  and  decrees 
conflicting  with  this  opinion  in  regard  to  the  amount  of 
the  trust  fund  remaining  due  from  the  acting  trustee, 
are  overruled,  and  those  conforming  thereto  are  sustain- 
ed and  affirmed. 

The  Court  is  further  of  opinion,  that  under  the  cir- 
cumstances appearing  in  this  case,  the  amount  due  to 
John  Jamieson,  on  his  individual  account,  must  be 
taken  to  be  one  hundred  and  seventy-three  pounds  ten 
shillings  and  four  pence  half-penny,  amounting,  with 
the  interest  thereon,  to  the  sum  of  six  hundred  and 
eighty-seven  dollars  and  fifty  cents,  as  appeared  upon 
the  settlement  made  with  the  Dismal  Swamp  Land 
Company.  The  said  Jamiesou,  by  his  deeds  to  said 
company  dated  the  twentieth  day  of  July  1809,J[iaving 
acknowledged  that  the  trust  in  the  deed  of  Alexander 
Macaulay  to  Thomas  Griffin  and  Thomas  Xelson  had 
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been  completely  executed  as  to  the  claim  of  said  Jamie-  1851. 
son  as  an  individual,  and  the  representative  of  said  Ja-  xem. 
mieson  not  having  produced  any  evidence  shewing  any-- 


thing  more  to  be  due  to  his  testator  as  an  individual,    ^ex'or 
the  sum  so  appearing  on  the  statement  aforesaid,  made    ^  *^^- 
the  basis  of  the  settlement  with  the  Dismal  Swamp   A.  Ma- 
Land  Company,  must  be  taken  as  the  true  amount  ot  ^^^.^ 
the  debt  due  to  said  Jamieson,  and  intended  to  be  se-    ^ 
cured  by  the  said  deed  of  trust;  and  all  exceptions  of      v. 
the  executor  of  said  Jamieson  in  conflict  with  this  opin-  ^^^^y^ 
ion,  in  regard  to  the  amount  of  said  debt,  are  overruled,    ex'or. 

For  the  excess  over  said  sum  of  six  hundred  and  Dismal 
eighty-seven  dollars  and  fifty  cents,  paid  to  said  Jamie- j^^^'^^p 
son  out  of  the  proceeds  of  the  trust  fund,  after  credit-       v. 
ing  him  with  the  sums  paid  to  Mrs.  Macaulay  for  her  caiilay% 
dower  interest,  his  estate  would  be  responsible,  but  for    adm'r 
the  settlement  with  and  release  by  the  Dismal  Swamp 
Land  Company. 

And  the  Court  is  further  of  opinion,  that  it  satisfac- 
torily appears  that  the  provision  in  said  deed  for  the 
benefit  of  John  Jamieson  was  intended  to  secure  the  in- 
dividual debt  of  said  Jamieson,  and  also  the  debt  due  by 
said  Alexander  Macaulay  to  the  Dismal  Swamp  Land 
Company,  an  association  of  which  said  Jamieson  was 
a  member.  The  interest  of  the  company  in  said  deed 
was  asserted  shortly  after  its  execution,  and  in  the  life- 
time of  the  grantor,  and  in  his  own  name,  in  connection 
with  the  other  members  of  the  association,  he  being 
also  a  member,  by  the  claim  preferred  in  the  Federal 
court  in  the  case  of  the  libel  against  the  ship  Charles 
Carter  and  said  Macaulay.  The  right  ot  the  company 
was  recognized  by  the  said  Jamieson  and  the  trustees, 
and  the  creditor  first  preferred ;  payments  ceased  to  be 
made  to  the  preferred  creditor,  Corbin  Griffin,  after  the 
year  1800,  and  soon  thereafter  purchases  were  made  by 
said  Janiieson  of  valuable  property  belonging  to  the 
trust  subject,  which  property  was  purchased  for  the  Dis- 


Digitized  by  VjOOQIC 


582  COURT   OF  APPEALS   OF   VIRGINIA. 

1851.  mal  Swamp  Land  Company  on  account  of  the  claim  so 
Term.  ^^  aforesaid  recognized  to  be  due  to  the  company ;  and 
— — "7~  the  property  being  afterwards  conveyed  to  the  company, 
ex'or  has  been  held,  so  far  as  the  record  discloses,  without 
*^^^'  controversy  ever  since.  After  such  repeated  recogni- 
A.  Ma-  tions  by  all  connected  with  the  transactions,  and  the 
adm^r.  acquiescence  by  all  interested  in  controverting  their 
g  right  to  claim  under  the  deed,  it  is  two  late  to  raise  the 

V.       objection  now. 
caiilajT's       ^^^  ^^^  laches  be  imputed  to  the  company  so  as  to 
ex* or.    defeat  their  right  to  recover.     Their  right  to  claim  un- 
Dismal   der  the  deed  having  been  acknowledged  as  aforesaid, 
llnd^  payments  to  and  acquisitions  of  property  by  them,  in 
V.       satisfaction  of  their  claim,  having  been  acquiesced  in, 
caulay*8  there  was  no  necessity  for,  nor  would  there  have  been 
^^'^    any  propriety  in  the  institution  of  proceedings  to  assert 
a  right  under  the  deed,  after  such  acts  of  recognition 
and  acquiescence,  and  when  the  same  had  never  been 
controverted.     The  trustee,  the  party  directly  account- 
able, has  not  denied,  and  could  not  deny,  his  liability 
to  account  for  his  manner  of  administering  this  direct 
trust,  and  when  this  cestuis  que  trust  were  apprised  of 
the  receipt  of  a  large  sum  by  him,  and  of  his  refusal  to 
pay  the  proceeds  over,  suit  was  instituted  within  a  rea- 
sonable time  thereafter. 

The  delay  which  occurred  after  the  institution  of  the 
suit,  is  accounted  for  in  part,  by  the  temporary  loss  oi 
papers,  the  improper  conduct  of  the  other  claimants  in 
setting  aside  the  order  recommitting  the  causes,  after 
the  three  causes  had  been  heard  together,  and  the  order 
had  been  made  recommitting  the  three  suits  to  settle 
the  accounts  between  the  parties.  Nor  is  there  any- 
thing in  the  evidence  on  which  the  claim  of  the  com- 
pany depends,  which  renders  an  account  improper.  The 
vouchers  filed  by  them,  furnish  prima  facie  evidence 
of  the  amount  due,  and  under  the  circumstances,  should 
be  so  received,  subject  to  the  right  of  the  contesting 
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parties  to  shew  that  the  funds  belonging  to  the  company  1851. 
and  received  by  Alexander  Macaulay  were  paid  over  Term. 
or  applied  by  him  to  the  use  of  the  company.  TTTTT" 

The  Court  is  further  of  opinion,  that  it  sufficiently    ex'or 
appears  that  the  claim  originally  belonging  to  the  asso-    ^  ^*^* 
ciation  has  been  turned  over  to  and  is  in  fact  the  pro-   A.  Ma- 
perty  of  the  incorporated  company,  and  said  incorpora-  ^i^^r.^ 
tion  being  now  the  real  oWner  of  the  debt,  it  was  com- 
petent to  sue  for  and  recover  the  same  in  the  corporate       v. 
name,  in  a  Court  of  equity: — more  especially  as  the  ^^ui^^ 
trustee  and  the  representative  of  said  Jamieson  are  par-    ex'or. 
ties  to  the  suit,  and  the  latter  has  not  controverted  the  Dismal 
right  of  the  company,  in  its  corporate  name,  to  recover  j^^^^ 
the  fund  intended  to  be  secured  by  the  deed  by  the  pro-       v. 
vision  in  favour  of  his  testator.  caulay% 

The  Court  is  further  of  opinion,  that  there  is  nothing:    ^'^^?'^ 

''      &  als. 
in  the  pleadings  or  proofs  to  justify  an  enquiry  into  the 

regularity  of  the  sales  of  the  one  half  share  in  said 
company,  and  the  moiety  of  the  tract  of  eight  thou- 
sand acres,  purchased  at  the  trustees'  sale  by  said  Jamie- 
son,  and  by  him  conveyed  to  the  company  by  his  deeds 
of  the  twentieth  day  of  July  1809.  In  adjusting  the 
amount  due  to  the  said  company,  it  should  be  charged 
with  the  price  paid  for  said  property,  and  also  with  the 
amount  of  the  trust  fund  received  by  said  Jamieson, 
over  and  above  the  sum  of  six  hundred  and  eighty- 
seven  dollars  and  fifty  cents,  the  individual  debt  due  said 
Jamieson,  and  the  sums  paid  to  Mrs.  Macaulay  for  her 
dower  interest,  the  excess  being  the  balance  for  which 
said  Jamieson  would  have  been  responsible,  but  for  the 
release  and  acquittal  of  the  company,  given  on  the 
twenty-eighth  day  of  May  1811 ;  but  the  trust  fund, 
notwithstanding  such  release,  is  to  be  credited  as  again&t 
the  claim  of  the  company,  with  the  sum  for  which  said 
Jamieson  would  have  been  responsible.  And  for  the 
amount  which  upon  an  account  to  be  taken  upon  the 
principles  aforesaid,  may  appear  to  be  due  to  the  com- 
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1851.  pany,  with  interest,  the  said  company  is  entitled  to  be 
Term  ^^®^  satisfied  out  of  the  trust  funds  ascertained  to  be  due 
■from  the  estate  of  Thomas  Griffin,  surviving  trustee, as 


ex'or     aforesaid. . 

&als.        ^nd  as  to  the  claim  of  said  Francis  Jerdone,  the 

V.  .  ' 

A.  Ma-   Court  is  of  opinion,  that  there  is  no  satisfactory  evidence 

^dmT.^  shewing  what,  if  anything,  was    due    to    him.    The 

answer  of  said  Jerdone,  which  under  the  circumstances, 

V.       is  proper  evidence  against  the  volunteer,  claiming  by 

^lii^^^"  ^^^^^^^  ^^  ^  S^^^  ^"^  transfer  irom  him,  states  that  there 

ex'or.    was  no  debt  due  to  him  individually  from  the  estate  of 

Dismal    Macaulay ;  and  there  is  no  evidence  whatever  in  the 

T^^j^pP   record  of  the  debt  which  he  had  been  informed  was 

V.  due  to  himself  and  William  Douglass. 
caulav%  ^^^^  Court  is  further  of  opinion,  that  the  debt  doe 
adm'r  from  William  B.  Christian  was  embraced  by  the  deed 
of  the  fifteenth  day  of  November  1797,  and  passed  to 
the  trustees  tor  the  benefit  of  the  creditors  therein 
named,  or  provided  for,  and  if  the  fund  ascerta-ined  to 
be  in  the  hands  of  the  trustee  should  be  insufficient  to 
discharge  their  claims,  or  prove  unavailing,  they  will  be 
entitled  to  a  decree  against  the  administrator  ot  said 
Alexander  Macaulay,  for  the  amount  of  the  debt  collec^ 
ed  from  Christian's  estate,  or  so  much  thereof  as  may  be 
sufficient  to  discharge  their  claim. 

And  the  Court  is  further  of  opinion,  that  if  none  ot 
the  general  creditors  secured  by  the  deed  ot  the  fifteenth 
(lay  of  November  1797  should  appear,  make  themselves 
parties,  and  establish  their  claims  within  a  reasonable 
time,  to  be  prescribed  by  the  Court,  the  residue  of  the 
trust  fund,  ascertained  to  be  due  by  this  decree  from 
the  estate  of  Thomas  Griffin,  should  any  remain  aiter 
satistVins:  the  amount  ascertained  to  be  due  to  the  Dis- 
mal  Swamp  Land  Company,  should  be  paid  over  to  the 
administrator  of  said  Macaulay. 

The  Court  is  therefore  of  opinion,  that  the  decrees 
aforesaid,  so  far  as  they  conflict    with  the  principles 
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above  declared,  are  erroneous;  therefore  it  is  decreed  1851. 

and  ordered,  that  the  same  in  those  particulars  be  re-  xem. 
versed  and  annulled,  and  the  residue  thereof  be  affirmed ; 


and  also  that  the  appellees,  who  are  executors  and  ad-    ex 'or 
ministrators,  out  of  the   estates  of  their  testators  and    **^- 
intestates  in  their  hands  respectively  to  be  administered,    A.  Ma- 
and  the  other  appellees  in  their  own  right,  do  pay  unto  ^dm^.^ 
the  ap|>ellants  respectively  their  costs  by  them  expend- 
ed  in  the  prosecution  of  their  appeals  aforesaid  here.       v. 
And  it  is  ordered,  that  the  causes  be  remanded  to  the  ^^ulaVs 
Circuit  court  of  chancery  for  Henrico  county,  with  in-    exV. 
structions  to  direct  an  account  of  the  claim  of  the  Dis-   Dismal 
mal  Swamp  Land  Company  upon  the  principles  herein  j^^^ 
indicated,  and  for  all  necessary  steps  in  the  mean  time,       v. 
to  enforce  the  payment,  and   for  the  security  of  the  caulay^s 

trust  fund,  until  the  causes  are  matured  for  a  final  hear-    «f^*r 

oc  als. 
ing,  and  for  further  proceedings  in  order  to  a  final  de- 
cree according  to  the  principles  of  this  opinion  and  de- 
cree. 

Which  was  ordered  to  be  certified  to  the  said  Circuit 
court. 
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Nichols'  and  Janes'  Case.  1850. 

June 


In  an  indictment  for  lewd  and  lascivious  cohabitation,  the  offence  is 
charged  from  a  day  prior  to  the  day  when  the  statute  went  into 
effect,  but  as  continuing  to  a  day  after  the  commencement  of 
the  act.    The  indictment  is  good. 

At  the  April  term  1849  of  the  Circuit  court  of  Scott 
county,  James  Nichols,  sr.,  and  Rena  Janes,  were  in- 
dicted for  that  they  being  white  persons,  on  the  Ist 


Term. 
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1850.     day  of  May  1848,  and  from  thence  up  to  the  8th  day 
Totm.    ^^  April  1849,  at  the  county  &c.,  did  without  being 
—  married  to  each  other,  lewdly  and  lasciviously  associate 


Nichols'         1       ,    ,.  1 

A  Janes'  and  cohabit  together. 

Case.         rpj^^  parties  demurred  to  the  indictment,  upon  the 

ground,  as  it  seems,  though  the  causes  of  demurrer  are 

not  set  out,  that  the  statute  upon  which  the  indictment 

was  founded,  did  not  go  into  operation  until  the  Slstof 

May  1848.     The  demurrer  was  overruled  by  the  Court; 

and  thereupon  the  parties  pleaded  not  guilty,  on  which 

issue  was  joined. 

On  the  trial  of  the  cause  the  Court  excluded  trom 

the  jury  all  evidence  of  acts  charged  in  the  indictment, 

previous  to  the  1st  of  June  1848,  at  which  time  the 

law   under  which  they  were    prosecuted   took  effect 

And  there  was  a  verdict  against  each  of  the  parties  for 

a  tine  of  fifty  dollars;   and  a  judgment  accordingly. 

Whereupon  the  defendants  applied  to  this  Court  for  a 

writ  of  error,  assigning  for  error  that  the  demurrer  to 

the  indictment  had  been  overruled. 

By  the  Court.     The  writ  of  error  is  denied. 
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Commonwealth  v.  Cregor.  1850. 

June 


Term, 


1.  The  act  1  Rev.  Code,  ch.  141,  §6,  p.  555,  which  makes  the  oath 
of  two  credible  witnesses  necessary  to  a  conviction  in  a  case  of 
adultery  and  fornication,  is  repealed  by  ch.  27,  ?  2,  p.  164,  of  the 
Criminal  Code,  Sess.  Acts  of  1847^8. 

2.  One  credible  witness  is  now  sufficient  to  authorize  a  conviction 
for  adultery  or  fornication. 

Elizabeth  Cregor  was  indicted  for  adultery  with 
James  Cole,  in  the  Circuit  court  of  Wythe  county,  at 
the  April  term  of  the  Court  for  1849.  On  the  trial,  the 
jury  rendered  the  following  verdict:  "  We  find  upon 
the  evidence  of  one  credible  witness  that  the  defendant 
is  a  married  woman :  That  within  twelve  months  pre- 
vious to  the  finding  this  indictment,  she  habitually 
bedded  with  James  Cole  in  the  indictment  mentioned  as 
man  and  wife,  the  said  Cole  not  being  her  husband. 
If  upon  the  foregoing  facts  so  found  upon  the  evidence 
of  but  one  witness,  the  law  be  for  the  Commonwealth, 
we  find  the  defendant  guilty,  and  assess  her  fine  to 
twenty  dollars;  but  if  the  law  be  for  the  defendant,  we 
find  her  not  guilty." 

Upon  the  finding  of  this  verdict,  the  Circuit  court, 
with  the  consent  of  the  defendant,  adjourned  to  this 
Court  the  following  questions : 

Ist.  Is  so  much  of  the  sixth  section  of  the  gtct,  enti- 
tled *'  An  act  for  the  eflfectual  suppression  of  vice,  and 
punishing  the  disturbers  of  religious  worship  and  Sab- 
bath breaking,"  1  Rev.  Code,  page  555,  as  makes  the 
oaths  of  two  credible  witnesses  necessary  to  a  convic- 
tion, in  cases  of  adultery  and  fornication,  repealed  by 
the  2d  section  of  the  27th  chapter  of  the  Criminal 
Code,  Sess.  Acts  1847-48,  page  164  ? 

2d.  What  judgment  ought  to  be  entered  on  the 
special  verdict? 
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1850.         Leigh,  •/.  delivered  the  opinion  of  the  Court. 
T«^.        ^^^  Court  is  of  opinion  and  doth  decide,  first,  that 
•  so  much  of  the  6th  section  of  the  act  for  the  effectual 


Case,  suppression  of  vice  and  punishing  the  disturbers  of  re- 
ligious worship  and  Sabbath  breakers,  1  Rev.  Code; 
p.  555,  as  makes  the  oath  of  two  credible  witnesses 
necessary  to  a  conviction  in  cases  of  adultery  and  for- 
nication, is  repealed  by  the  2d  section  of  the  27th 
chapter  of  the  Criminal  Code,  Sess.  Acts  1847-48, 
page  164.  And  secondly,  that  judgment  ought  to  be 
rendered  on  the  special  verdict  in  favour  of  the  Com- 
monwealth tor  the  fine  assessed  by  the  jury.  Which  is 
ordered  to  be  certified,  &f. 


Term. 


1850.  Morgan  v.  The  Commonwealth. 

June 


In  an  indictment  for  retailing  ardent  spirits  without  a  license,  to  be 
drank  where  sold,  it  is  not  error  to  use  the  word  *^or"  in  speak- 
ing of  the  various  kinds  of  spirituous  liquors  charged  to  have 
been  sold. 

At  the  March  term  for  1848,  of  the  Circuit  court  of 
Chesterfield  county,  Peter  K.  Morgan  was  indicted,  for 
that  he,  on  the  15th  of  February  1848,  at  the  county 
&c.,  without  a  license,  did  sell  by  retail,  to  be  drank  in 
his  house,  rum,  wine,  brandy  or  other  spirituous  liquors, 
to  be  drank  where  sold,  &c. 

The  defcMidant  demurred  to  the  indictment,  on  the 
ground  that  the  charges  wore  laid  in  the  disjunctive: 
But  the  Court  overruled  the  demurrer.  The  defendant 
then  pleaded  "  not  guilty,"  and  on  the  trial  demurred 
to  the  evidence ;  and  the  Commonwealth  joined  in  the 
demurrer.  Whereupon  the  jury  found  a  verdict  of 
guilty,  subject  to  the  demurrer  to  evidence. 
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The  evidence  consisted  of  the  testimony  of  a  single    1850. 
witness,  who  deposed,  that  on  the  15th  of  February    Term. 

1848,  he  and  John  Perry  drank  spirits  at  the  house  of— ;- 

the  defendant ;  which  said  spirits  were  called  for  by    Caae. 
Perry,  and  by  him  paid  for;  the  purchase  having  been 
made  of,  and  the  payment  made  to,  the  defendant. 

The  Court  gave  judgment  upon  the  demurrer  to 
evidence,  against  the  defendant,  for  a  fine  of  30  dollars 
and  the  costs.  Whereupon  he  applied  to  this  Court  for 
a  writ  of  error,  which  was  allowed. 


Day^  for  the  appellant. 

The  Attorney  General^  for  the  Commonwealth. 

By  the  Court.    The  judgment  is  affirmed. 


Smith  v.  The  Commonwealth.  1850. 

June 
Term. 

1.  A  conviction  for  advising  &c.  one  slave  to  abscond,  is  not  a  bar 
to  a  prosecution  for  advising  &c.  another  slave  to  abscond  ;  though 
the  advising  &c.  was  to  both  at  one  time,  and  by  the  same  words 
and  acts. 

2.  The  entertaining  a  decided  opinion  of  the  prisoner's  guilt  formed 
on  the  testimony  as  published  in  the  newspapers,  is  not  a  valid 
objection  to  a  juror,  if  he  thinks  he  can  discard  his  opinion,  and 
that  it  would  not  influence  his  judgment ;  and  that  he  could 
^ve  the  prisoner  a  feir  trial  according  to  the  law  and  the  evidence 
submitted  to  the  jury. 

3.  The  prisoner  was  charged  with  having  advised  &c.  two  slaves  to 
abscond  at  the  same  time,  a  venireman  summoned  on  the  first 
trial  was  stricken  from  the  panel  by  the  prisoner.  This  is  not 
a  valid  objection  to  him  as  a  juror  on  the  second  trial. 

Samuel  A.  Smith  was  indicted  at  the  October  term 
for  1849,  of  the  Circuit  court  for  the  county  of  Henri- 
VoL.  VII.— 38 
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1850.     CO  and  city  of  Richmond,  for  advising  and  aiding  a  cer- 
Terai.    ^^^^  slave  named  Sawney,  the  property  of  Caroline  M. 


.  Christian,  to  abscond  from  his  mistress. 
Case.  The  prisoner  being  arraigned,  filed  a  plea  of  ante- 
fois  convicty  to  which  the  attorney  for  the  Common- 
wealth demurred,  and  the  Court  sustained  the  demurrer. 
The  ground  of  the  plea  was  that  the  prisoner  had  been 
tried  at  the  same  term  of  the  Court,  for  advising,  en- 
ticing and  persuading  a  certain  slave  name  Alfred,  the 
property  of  William  G.  Overton,  to  abscond  from  his 
master.  And  also  for  aiding  the  same  slave  to  escape. 
That  the  offence  was  the  same ;  not  two  offence  of  the 
same  kind,  but  one  offence  of  advising,  &c.,  and  aid- 
ing both  slaves  at  the  same  time,  by  the  same  means, 
to  escape.  And  that  he  had  been  convicted  on  the 
first  trial,  and  sentenced  to  four  years  imprisonment  in 
the  penitentiary. 

The  demurrer  to  the  plea  having  been  sustained,  the 
prisoner  pleaded  "not  guilty;"  and  a  juror,  Samuel 
Ayres,  was  called,  who,  upon  his  voir  dire^  stated  "  that 
he  had  read  the  evidence  against  the  prisoner  as  it  had 
been  reported  in  the  newspapers ;  was  not  certain  he 
had  read  all  the  evidence  so  reported ;  but  from  what 
he  had  read,  he  had  made  up  a  decided  opinion  that  the 
prisoner  was  guilty,  which  still  rested  upon  his  mind, 
and  was  still  fresh  and  decided.  But  if  sworn  as  a  ju- 
ror in  this  case  he  should  feel  bound,  as  far  as  possible, 
to  discard  his  present  opinions;  and  he  felt  satisfied 
that  he  could  discard  them,  and  that  they  would  have 
no  influence  upon  his  mind;  and  that  he  could  give  the 
prisoner  a  fair  trial  without  any  unfavourable  effect  upon 
what  he  had  read,  according  to  the  law  and  testimony 
which  might  be  brought  before  the  jury."  The  pri- 
soner objected  to  the  juror  as  incompetent,  but  the 
Court  overruled  the  objection,  and  the  prisoner  by  his 
counsel  excepted. 
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Another  juror,  B.  F.  Cochran,  was  called,  who  stated     1850. 
^  that  he  had  been  called  as  a  venireman  upon  the  trial    xerm. 


of  the  prisoner,  during  the  present  term,  under  an  in- 
dictment  for  advising  and  aiding  a  slave  Alfred,  the  pro-  Case. 
party  of  William  G.  Overton,  to  abscond,  at  the  same 
time  when  he  is  charged  with  having  advised  and  aided 
the  slave  Sawney,  named  in  the  indictment  in  this  case 
as  the  property  of  Caroline  M.  Christian,  to  abscond. 
That  he,  the  said  Cochran,  \vas  among  those  received 
on  the  panel  for  the  trial  of  the  prisoner,  under  the 
said  former  indictment,  and  was  stricken  from  the  said 
panel  by  the  prisoner."  He  also  stated  "that  he  had 
read  a  part  of  the  evidence  reported  in  the  newspapers, 
but  had  formed  no  decided  opinion  in  relation  to  the 
prisoner's  case."  The  prisoner  objected  to  the  juror  as 
incompetent,  but  the  Court  overruled  the  objection,  and 
the  prisoner  again  excepted. 

A  third  venireman,  G.  W.  Royster,  was  called,  and 
stated  'Hhat  he  had  read  a  part  of  the  evidence  as  pub- 
lished in  the  newspapers;  and  had  made  up  a  decided 
opinion  from  what  he  had  read ;  and  that  the  recollec- 
tion of  that  impression  was  still  fresh  upon  his  mind. 
And  that  he  would,  if  evidence  to  the  same  eftect  should 
be  given  in  Court,  and  none  other  was  introduced  on 
the  trial,  find  the  prisoner  guilty.  But  that  he  is  satis- 
fied that  he  could  decide  as  fairly  upon  the  case  as 
though  he  had  never  read  or  heard  a  word  about  it. 
And  that  what  he  had  read  or  heard  would  have  no  in- 
fluence upon  his  mind."  The  prisoner  objected  to  him 
as  a  juror;  but  the  Court  overruled  the  objection,  and 
the  prisoner  again  excepted. 

On  the  trial  of  the  case  the  witnesses  on  both  sides 
having  spoken  of  a  former  trial  of  the  prisoner  in  the 
same  Court,  a  few  days  before,  under  an  indictment  for 
advising  and  aiding  a  certain  slave  named  Alfred,  the 
property  of  William  G.  Overton,  to  abscond,  and  the 


Digitized  by  VjOOQIC 


596  GENERAL   COURT   OF   VIRGINIA. 

1850.  record  of  the  trial,  conviction  and  judgment  in  that 
Tenn  ^^^^  being  produced  in  evidence  by  the  prisoner,  which 
record  is  the  same  referred  to  in  the  prisoner's  plea  of 


Case,  autrefois  convict^  the  prisoner  moved  the  Court  to  in- 
struct the  jury,  that  "if  they  should  believe  from  the 
evidence  and  pleadings  in  this  cause,  that  the  offence 
for  which  the  prisoner  was  put  on  hjs  trial,  depended 
on  the  same  act,  and  was  supported  in  proof  by  the 
same  evidence,  on  which  the  offence  charged  against 
him  in  the  indictment  for  a  felony  in  the  case  of  Alfred, 
the  property  of  William  G.  Overton,  rested,  and  the 
verdict  of  guilty  in  that  case  was  procured,  then  they 
should  find  in  this  case  a  verdict  of  acquittal." 

The  Court  declined  to  give  the  instruction  in  the 
terms  asked  by  the  prisoner,  but  informed  the  jury  that 
the  Court  bad  already  decided  in  this  cause,  that  the 
record  aforesaid,  of  the  trial,  conviction  and  sentence 
of  the  prisoner  for  the  offence  of  advising  and  aiding 
the  slave  Alfred,  the  property  of  William  G.  Overton, 
to  abscond,  could  not  be  received  or  regarded  as  sus- 
taining a  plea  in  bar  offered'by  the  prisoner,  of  a  former 
conviction  of  the  offence  charged  by  the  indictment  in 
the  present  case,  for  aiding  and  advising  the  slave  Saw- 
ney, the  property  of  Caroline  M.  Christian,  to  abscond. 
And  instructed  the  jury  that  whilst  they  had  the  power 
to  acquit  the  prisoner,  if  they  were  satisfied  upon  the 
evidence,  that  the  offence  charged  in  the  present  case 
was  the  same  offence  for  which  he  had  been  already 
convicted  ;  yet,  that  under  the  pleadings  in  this  cause, 
notwithstanding  much  of  the  evidence  in  this  case 
may  be  the  same  given  on  the  former  trial,  yet  thej 
cannot  consider  the  prisoner  as  having  been  previously 
tried  and  convicted  for  the  advising  and  aiding  the  slave 
Sawney  to  abscond,  as  charged  in  the  indictment  in 
this  case,  by  proof  either  of  witnesses  or  by  the  record 
that  he  was  convicted*  of  a  different  offence ;  namely, 
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of  advising  and  aiding  Alfred,  the  slave  of  William  G.  1850. 

Overton,  although  this  last  offence  may  have  been  com-  xera. 
mitted  in  the  same  manner,  and  at  the  same  time  and 


place,  as  may  have  been  alleged  and  proved  in  the  pre-  '  Caae. 
sent  case,  in  reference  to  the  slave  Sawney.     To  which 
opinion  of  the  Court  the  prisoner  excepted. 

The  jury  touud  the  prisoner  guilty,  and  fixed  the 
term  of  his  imprisonment  in  the  penitentiary,  at  two 
years;  and  the  Court  sentenced  him  accordingly:  The 
term  of  two  years  to  commence  upon  the  expiration  of 
his  imprisonment  under  another  sentence  pronounced 
against  him  at  the  same  term  upon  the  conviction  of 
the  prisoner  for  another  felony.  Whereupon,  the  pri- 
soner applied  to  this  Court  for  a  writ  of  error,  which 
was  awarded. 

Gilmer^  for  the  prisoner. 

The  Attorney  General^  for  the  Commonwealth. 

By  the  Court.    The  judgment  is  affirmed. 


HiCKS  V.  The  Commonwealth.  1850. 

June 


A  jury  may  well  find  a  habitual  or  general  wearing  of  concealed 
weapons,  from  evidence  that  the  defendant  was  seen  once  wear- 
ing concealed  weapons  under  circumstances  which  satisfies  them 
it  was  his  general  practice. 

At  the  October  term  1847,  of  the  Circuit  court  of 
Albemarle  county,  William  R.  Hicks,  a  constable  of 
the  county,  was  indicted  for  habitually  and  generally 
carrying  about  his  person  concealed  weapons. 

On  the  trial  the  Commonwealth  introduced  two 
witnesses,  one  of  whom  proved  that  on  meeting  Hicks 


Term. 
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1850.     in  the  public  road,  in  order  to  induce  the  witness,  who 
Tem.    ^^^  ^  youth,  to  surrender  to  him  the  horse  of  his  father, 


■  ,.  ,  ,    which  he  was  ridine,  and  on  which  Hicks  wished  to 
xiicks 
Case,     levy  an  execution,  he  drew  out  a  pistol  and  dirk,  which 

had  been  before  concealed  about  his  person.  The 
other  witness,  though  he  did  not  see  the  defendant 
have  weapons  about  his  person,  stated  facts  from  which 
it  might  be  supposed  that  the  defendant  did  have  wea- 
pons concealed  about  his  person  at  the  time  of  which 
he  spoke. 

This  being  all  the  evidence,  the  defendant  moved  the 
Court  to  instruct  the  jury,  that  the  evidence  was  in- 
sufficient to  warrant  a  verdict  of  conviction  under  the 
law  prohibiting  the  carrying  of  concealed  weapons, 
passed  the  2d  day  of  February  1838.  But  the  Court 
refused  to  give  the  instruction  ;  and  told  the  jury  that 
the  law  had  not  prescribed  any  particular  number  of 
times  or  occasions  on  which  a  party  must  be  seen 
wearing  concealed  weapons,  to  constitute  the  offence  of 
habitually  or  generally  keeping  or  carrying  about  his 
person  concealed  w^eapons,  and  to  make  a  party  guilty 
of  a  violation  of  the  law  ;  but  it  was  for  them  to  con- 
sider whether  the  evidence  was  sufficient  to  constitute 
a  case  for  conviction.  And  that  under  certain  circum- 
stances, a  jury  might  well  find  a  habitual  or  general 
wearing  of  concealed  weapons,  from  evidence  that  he 
was  seen  even  once  wearing  of  concealed  weapons,  and 
much  more  so,  if  the  evidence  in  this  case  should 
satisfy  them  of  his  having  been  seen  wearing  them  on 
two  different  occasions,  under  circumstances  which 
satisfied  them  it  was  his  general  practice.  To  the 
opinion  of  the  Court  refusing  the  instruction  asked,  and 
to  the  instruction  given,  the  defendant  excepted. 

The  jury  found  the  defendant  guilty,  and  assessed 
his  fined  at  fifly  dollars;  and  the  Court  rendered  a  judg- 
ment upon  the  verdict ;  whereupon  the  defendant  ap- 
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lowed. 

Bt  the  Court.    The  judgment  is  affirmed. 
Smith  and  Lomax,  J's,  dissented. 


599 


plied  to  this  Court  for  a  writ  of  error,  which  was  al-     1850. 

June 
•   Term. 


Hicka' 
Case. 


Armstead's  Case. 

The  attorney  for  the  Commonwealth  allowed  to  recall  a  witness, 
and  ask  him  a  question,  after  the  attorney  had  made  his  open- 
ing argument,  and  one  of  the  counsel  for  the  prisoner  had 
spoken  in  his  defence. 

John  A.  H.  W.  R.  Armstead  was  intlicted  in  the 
Circuit  court  of  Henrico  and  the  city  of  Richmond  for 
larceny,  in  stealing  a  horse  and  buggy,  the  property  of 
Thomas  Duke.  On  the  trial,  after  the  Commonwealth 
had  concluded  its  evidence  tending  to  prove  the  horse 
and  buggy  in  question  had  been  hired  by  the  prisoner 
of  Thomas  Duke  on  the  3d  of  March  1849,  in  Rich- 
mond, and  afterwards  disposed  of  by  him  at  Powhatan 
courthouse,  on  the  5th  of  March ;  and  also  other  evi- 
dence tending  to  shew  the  felonious  intent  of  the 
prisoner ;  and  after  the  attorney  for  the  Commonwealth 
had  closed  his  opening  argument,  and  one  of  the  pri- 
soner's counsel  had  made  his  argument  for  the  defence, 
the  attorney  for  the  Commonwealth  moved  the  Court 
to  allow  him  to  call  a  witness,  Thomas  Duke,  who 
had  been  before  examined,  and  to  ask  him  a  question 
not  before  put ;  the  attorney  stating  that  he  did  not 
have  the  record  of  the  examination  in  the  Hustings 
court,  and  therefore  was  not  informed  of  what  had  been 
deposed  to  by  the  witnesses  in  that  Court.     The  pri- 


1850. 
June 
Term. 
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soner's  counsel  objected  to  the  motiou,  but  the  Court 
allowed  the  witness  to  be  recalled,  and  asked,  "  If  the 
prisoner  on  Saturday  evening,  the  3d  March  1849, 
when  he  hired  the  horse  and  buggy  in  question,  gave 
him  his  name  ?  "  The  answer  to  which  was,  "  He 
said  his  name  was  J.  Scott,''  To  this  question  and 
answer  the  prisoner's  counsel  objected  as  irregular  and 
inadmissible,  and  excepted  to  the  opinion  of  the  Court 
admitting  them. 

The  jury  found  the  prisoner  guilty ;  and  fixed  the 
term  of  his  imprisonment  in  the  penitentiary  at  five 
years;  and  the  Court  sentenced  him  accordingly. 
Whereupon  he  applied  to  this  Court  for  a  writ  of  error. 


By  the  Court.     The  writ  of  erroris  denied. 


1850. 
June 
Term. 


Commonwealth  v.  Harris  and  Hickman. 

1.  Two  persons  may  be  jointly  indicted  or  proceeded  against,  by 

information,  for  retailing  ardent  spirits  without  a  license. 

2.  Upon  their  conviction  there  should  be  a  separate  fine  against 

each  of  thirty  dollars. 


At  the  June  term  1849,  of  the  Hustings  court  of 
Danville,  the  grand  jury  presented  James  B.  Harris  and 
John  Hickman  for  selling  ardent  spirits  to  be  drank 
where  sold,  without  a  license,  to  Hugh  Ramey.  Upon 
this  presentment  an  information  was  filed,  to  which  the 
defendants  pleaded  jointly  "  not  guilty ; "  and  were  tried 
together,  when  the  jury  found  them  guilty  in  manner 
and  form  as  was  alleged  in  the  information. 

When  the  jury  brought  in  their  verdict,  the  defen- 
dants moved  the  Court  to  arrest  the  judgment  on  the 
grounds. 
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Ist.   That  the  information  charges  the  oifenee  jointly  1850. 

against  the  defendants   for    committing   jointly   one  Tem. 
oftence. 


2d.    That  the  verdict  of  the  jury  is  joint  against  the     Hick- 
two  defendants;  and  the  judgment  of  the  Court,  if    ^^'^ 
entered  up,  must  impose  a  fine  upon  them  jointly  for 
one  offence. 

But  the  Court  overruled  the  motion,  and  gave  a 
judgment  against  each  of  the  defendants  for  thirty 
dollars,  the  fine  imposed  by  the  statute,  for  the  use  of 
the  Literary  fund,  and  the  costs. 

The  defendants  applied  to  the  Judge  of  the  Circuit 
court  of  Pittsylvania  for  a  writ  of  error  to  this  judg- 
ment, which  was  awarded.  And  when  the  cause  came 
on  to  be  heard,  the  Court  with  the  assent  of  the  defen- 
dants, adjourned  to  this  Court  the  questions: 

1st.  Can  two  persons  be  jointly  indicted,  or  pro- 
ceeded against  by  information,  for  retailing  ardent 
spirits? 

2d.  Is  the  judgment  of  the  Hustings  court  of  Dan- 
ville right  in  rendering,  on  the  finding  of  the  jury,  a 
several  fine  against  each  of  the  plaintiffs  in  error,  for 
thirty  dollars  each;  or  should  the  court  have  rendered 
judgment  against  them  jointly  for  the  sum  of  thirty 
dollars  and  the  costs  ? 

3d.  What  judgment  ought  the  court  to  pronounce 
in  this  cause  ? 

LoMAX,  J.  delivered  the  opinion  of  the  Court. 

Upon  the  first  question  adjourned,  this  court  is  unan- 
imously of  opinion,  that  two  or  more  persons  may  be 
jointly  indicted  for  retailing  ardent  spirits  without  a 
license. 

Upon  the  second  question,  a  majority  of  the  court  is 
of  opinion,  that  the  judgment  of  the  Hustings  court  of 
Danville  for  several  fines  of  thirty  dollars  against  each 
of  the  plaintiffs  in  error,  is  correct. 
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1850.         Upon  the  third  question  adjourned,  a  majority  ot  the 

T^.    Court  is  of  opinion,  that  judgment  should  be  rendered 

— — : — :  in  the  Circuit  court  affirming  the  judgment  of  the 
Harris'  &  r^      .  .     ^  xx        .,i 

Hick-     Hustings  court  of  Danville. 

man's 

Case. 


Term. 


1850.  Bacon  v.  The  Commonwealth. 

June 


On  a  presecution  under  the  act  of  1847-48,  ch.  10,  J  24,*  for  pun- 
ishing every  free  person  who  by  speaking  or  writing  shall  main- 
tain that  owners  have  no  right  of  property  in  their  slaves,  it  is 
incumbent  on  the  Commonwealth  to  shew,  in  the  allied 
speaking,  that  the  defendant  denied  the  right  of  owners  to  pro- 
perty iu  their  slaves ;  and  also  to  shew  that  that  denial  was 
maintained  by  him.  The  language  must  plainly  express  ^e 
denial,  or  in  its  plain  meaning  necessarily  imply  it. 

At  the  April  term  for  1849,  of  the  Circuit  court  of 
Grayson  county,  Jarvis  C.  Bacon,  a  free  person,  was  in- 
dicted for  that  on  the  26'th  of  March  1849,  he  did  by 
speaking,  maintain  that  owners  have  not  right  of  pro- 
perty in  their  slaves.  On  the  trial  the  jury  found  him 
guilty,  and  assessed  his  fine  at  49  dollars  62J  cents. 
Whereupon  he  moved  the  Court  for  a  new  trial. 

Upon  this  motion  the  court  below  certified  the  facts 
proved  upon  the  trial  as  follows :  That  the  defendant, 
who  is  a  minister  of  the  gospel,  on  Sunday  before  Christ- 
mas 1848,  in  the  county  of  Grayson,  preached  a  sermon 
from  the  text  in  the  Ifew  Testament:  "Ye  are  the  salt 
of  the  earth,"  or  "Ye  are  the  light  of  the  world." 
That  he  proceeded  to  point  out  the  duty  of  Christians, 
and  in  the  conclusion  of  his  discourse,  after  citing  a 

*  The  act  says :  "Any  free  person  who,  by  speaking  or  writing, 
shall  maintain  that  owners  have  no  right  of  property  in  their 
slaves,  shall  be  punished  by  confinement  in  the  jail,  not  more  than 
twelve  months,  and  by  fine  not  exceeding  five  hundred  dollars." 
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passage  of  scripture  which  related  to  the  overthrow  of    1850. 
the  tables  of  the  money  changers  in  the  temple,  said    j^ 


that  those  persons  (alluding  to  the  money  changers,) ;- 

were  pronounced  by  our  Saviour,  thieves  and  robbers;  Case. 
and  then  observed  that  there  were  thieves  and  robbers 
in  the  church  at  this  day.  In  illustration  of  this  view, 
the  defendant  said:  "  If  I  was  to  go  to  my  neighbour's 
crib  and  steal  his  corn,  you  would  call  me  a  thief,  but 
that  it  was  worse  to  take  a  human  being  and  keep  him 
all  his  life,  and  give  him  nothing  for  his  labour,  except 
once  in  a  while  a  whipping  or  a  few  stripes."  Defend- 
ant did  not  mention  the  name  of  slave  owners  or  mas- 
ters of  slaves  at  any  time  during  his  discourse;  but 
witness  stated  that  he  understood  these  remarks  to  refer 
to  slaveholders.  These  were  all  the  facts  proved ;  and 
thereupon  the  Court  adjourned  to  this  Court  the  ques- 
tion: 

Ought  this  Court  to  grant  a  new  trial  in  this  cause  ? 

The  case  was  argued  in  writing  by  Fulton  and  Buck- 
ingham for  the  defendant. 

The  indictment  in  this  case  is  founded  upon  the  24th 
section  of  the  10th  chapter  of  the  Criminal  Code  of  Vir- 
ginia, which  provides  that  "  any  free  person  who,  by 
speaking  or  writing,  shall  maintain  that  owners  have  not 
right  of  property  in  their  slaves,  shall  be  punished  by 
confinement  in  the  jail  not  more  than  twelve  months, 
and  by  fine  not  exceeding  five  hundred  dollars,"  &c. 

The  evidence  in  support  of  the  indictment  shews 
that  the  defendant,  who  was  a  minister  of  the  gospel, 
on  a  certain  occasion  delivered  a  sermon  from  one  or 
the  other  of  two  texts  of  scripture.  **  Ye  are  the  salt 
of  the  earth,"  or  "  Ye  are  the  light  of  the  world ;  "  in 
which  he  proceeded  to  point  out  the  duty  of  Christians, 
and  in  the  conclusion  of  his  discourse,  after  citing  a 
passage  of  scripture  which  related  to  the  overthrow  of 
the  tables  of  the  money  changers  in  the  temple,  said 
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1850.  that  they  were  pronounced  by  our  Saviour,  "  thieves 
Tero.  *"^  robbers,"  artd  then  observed  that  there  were  "  thieves 
-— — ;-and  robbers  in  the  church  at  this  day,"  and  in  illustra- 
Case.  tion  of  this  said  that  if  he  were  to  go  to  his  neighbour's 
crib  and  steal  his  corn  he  would  be  called  a  thief,  but 
that  it  was  worse  to  take  a  human  being  and  keep  him 
all  his  life  and  give  him  nothing  for  his  labour,  except 
once  in  a  while  a  whipping  or  a  few  stripes.  The  de- 
fendant did  not  mention  the  name  of  slave  owners  or 
masters  of  slaves  at  any  time  during  his  discourse.  It 
was  the  mere  inference  of  a  single  witness  from  the  re- 
marks just  quoted,  that  he  referred  to  the  relation  of 
master  and  slave.  In  speaking  of  the  "  right  of  pro- 
perty," in  the  section  referred  to,  the  Legislature  clearly 
meant  a  legal  right — a  right  derived  from  civil  compact, 
by  which  every  citizen  of  the  State  acquires,  holds  and 
disposes  of  property.  Beyond  this  point  the  Legislature 
could  not  go,  without  transcending  the  limits  prescribed 
by  the  constitution  of  the  State,  which  declares  that 
they  shall  pass  no  "  law  abridging  the  freedom  of 
speech."  *'  Nor  shall  any  man  be  enforced,  restrained, 
molested  or  burthened  in  his  body  or  goods,  or  other- 
wise suffer  on  account  of  his  religious  opinions  or  be- 
lief, but  all  men  shall  be  free  to  profess,  and  by  argu- 
ment to  maintain,  their  opinions  in  matters  of  religion, 
and  the  same  shall  in  no  wise  affect,  diminish  or  enlarge 
their  civil  capacities." 

In  the  doctrines  and  discipline  of  the  Methodist 
Episcopal  Church,  the  question  is  asked,  "  What  shall 
be  done  for  the  extirpation  of  the  evil  of  slavery?  " 

The  answer  is:  "  We  declare  that  we  are  as  much  as 
ever  convinced  of  the  great  evil  of  slavery ;  therefore 
no  slaveholder  shall  be  eligible  to  any  official  station  in 
our  church  hereafter,  when  the  laws  of  the  State  in 
which  he  lives  will  admit  of  emancipation,  and  permit 
the  liberated  slave  to  enjoy  freedom,"  &c. 
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Dr.  Adam  Clark,  in  his  commentary  on  the  5th  verse     1850. 
of  the  6th  chapter  of  Ephesians  says:    "In  heathen    Term. 


countries  slavery  was  in  some  sort  excusable ;  amone:  -r -- 

,    .  ^.         ..  .      -^  .^  ,  .  .  '     ,         ^    Bacon's 

christians  it  is  an  enormity  and  a  crime,  tor  which  per-    Case. 

dition  has  scarcely  an  adequate  state  of  punishment." 

These  works  are  every  where  to  be  found  in  the  State 
of  Virginia;  they  are  read  by  all,  and  the  sentiments 
expressed  in  the  above  extracts  approved  by  many. 

Would  any  man,  who,  by  speaking  or  writing,  should 
maintain  the  correctness  of  these  sentiments,  incur  the 
penalty  imposed  by  the  section  in  question  ?  It  is  be- 
lieved he  would  not.  Many  believe  slavery  to  be  incon- 
sistent with  the  doctrines  taught  by  scripture;  and  to 
attempt  to  maintain  the  proposition,  either  by  speaking 
or  writing,  would  be  no  violation  of  the  statute. 
Whether  such  a  position  be  tenable  or  not,  does  not 
matter  here,  the  right  to  discuss  it  is  guaranteed  by  the 
constitution;  a  right  which  no  earthly  tribunal  can 
take  away  or  abridge. 

The  defendant  in  this  case  was  addressing  his  re- 
marks to  the  members  of  the  church ;  he  did  not  allude 
to  or  assail  any  law  of  the  State,  or  attempt  to  impugn 
any  right  conferred  by  law  upon  the  citizens,  but  was 
attempting  to  prove  the  sinfulness  of  members  of  the 
church  keeping  human  beings  at  labour  during  their 
lives,  and  giving  them  nothing  in  return  but  stripes.  In 
this  he  probably  alluded  to  the  relation  of  master  and 
slave,  but  a  man  may  argue  that  slavery  is  a  sin,  or  a 
crime  against  the  laws  of  God,  without  thereby  violating 
the  laws  of  man.  The  legal  right  to  property  is  some- 
times acquired  by  operation  of  law,  which  justice 
would  withhold.  In  such  case  it  might  be  well  main- 
tained that  the  man  who  avails  himself  of  his  legal  ad- 
vantage, is  guilty  of  a  great  moral  wrong;  and  this  too 
without  condemning  the  law  or  denying  the  right  un- 
der it.  That  there  is  a  distinction  between  legal  and 
moral  rights  and  legal  and  moral  wrongs,  (if  the  expres- 
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1850.     sion  may  be  permitted)  no  argument  is  necessary  to 
Tem.    P^ov^-     How  far  the  citizen  may  go  in  maintaining  his 


■— ;—  opinions  respecting  religion  or  the  duty  of  Christians  is 

Case,  ft  question  with  which  the  Legislature,  it  is  presumed, 
has  nothing  to  do.  The  defendant,  as  has  been  said, 
was  addressing  the  members  of  his  church,  and  the  lan- 
guage used  by  him  on  that  occasion  was  intended  in  the 
same  sense  of  the  text  of  scripture  referred  to  by  him 
respecting  the  money  changers  in  the  temple.  The 
meaning  there  was  not  that  the  money  changers  had  ac- 
tually stolen  any  thing  from  the  temple,  but  the  words 
were  intended  in  a  wholly  different  sense.  So  with  the 
defendant,  who  believed  slavery  to  be  sinful,  and  incon- 
sistent with  true  religion,  and  that  professors  of  religion 
who  held  human  beings  in  bondage,  were  violating  the 
laws  of  God,  declared  that  there  were  thieves  and  rob- 
bers in  the  church  at  the  present  day,  as  well  as  in  the 
days  of  our  Saviour  on  earth,  and  with  a  view  no  doubt 
of  giving  force  to  the  expression,  made  use  of  the  com- 
parison spoken  of  by  the  witness.  If  it  be  true  that 
the  citizen  has  the  right  to  discuss  and  maintain  by  ar- 
gument his  own  opinions  as  to  the  moral  right  to  hold 
human  beings  in  bondage,  then  no  expression  which  he 
might  use,  however  strong  it  might  be  in  attempting  to 
prove  the  wrong,  could  subject  him  to  punishment  un- 
der human  laws.  To  constitute  crime,  the  intent  must 
be  manifest.  In  this  case  there  is  no  evidence  shewing 
an  intention  to  violate  the  statute.  The  defendant 
did  not  allude  to  the  institution  of  slavery,  or  the  legal 
right  by  which  they  are  held  as  property.  To  subject 
him  to  punishment  upon  the  evidence  in  the  cause 
would,  it  is  humbly  conceived,  take  from  the  citizen 
the  safeguard  afforded  him  by  the  constitution  of  the 
State.  It  is  fair  to  presume  that  as  the  defendant  did 
not  deny  the  legal  right  of  owners  to  property  in  their 
slaves,  he  admitted  or  conceded  that  right  to  exist  by 
virtue  of  the  law  of  the  land,  and  that  his  remarks  from 


Digitized  by  VjOOQIC 


GENERAL   COURT   OF   VIRGINIA.  607 

the  proof  must  be  applied  to  the  evil  of  slavery  in  the     1850. 
church.  Xem. 


LoMAX,  J,  delivered  the  opinion  of  the  Court.  Case. 

Any  statute  tending  to  restrain  the  exercise  of  the 
freedom  of  speech,  or  supposed  to  have  such  tendency, 
should  be  strictly  construed  by  the  Courts.  This 
should  more  especially  be  the  case  when  the  exercise  of 
that  freedom  has  for  its  object  matters  of  religious 
doctrine  and  discipline.  The  acts  of  the  Legislature 
should  receive  their  construction  in  harmonious  defer- 
ence to  the  principles  of  the  constitution  relating  to  the 
freedom  of  speech  and  of  relifi^ious  faith.  The  Legis- 
lature has  enacted  (Sess.  Acts  1847-8,  ch.  10,  §  24,) 
that  "  any  free  person  who,  by  speaking  or  writing, 
shall  maintain  that  owners  have  not  right  of  property 
in  their  slaves,  shall  be  punishable  by  confinement  in 
the  jail,  not  more  than  twelve  months,  and  by  fine  not 
exceeding  five  hundred  dollars."  It  is  charged  in  the  in- 
dictment that  the  defendant,  on  the  26th  of  March  1849, 
did,  by  speaking,  maintain  that  owners  have  not  right 
of  property  in  their  slaves.  The  words  spoken  are  not, 
as  in  strictness  perhaps  they  should  have  been,  set  out 
in  the  indictment,  neither  in  their  tenor  nor  in  their 
substance.  The  proof  is  that  the  occasion  of  the  alleged 
speaking  was  at  a  religious  meeting,  on  Sunday  before 
Christmas  1848,  when  the  defendant,  who  is  a  minister 
of  the  gospel,  preached  a  sermon  from  the  text  in  the 
New  Testament :  "  Ye  are  the  salt  of  th.e  earth,"  or 
"  Ye  are  the  light  of  the  world,"  in  which  he  proceeded 
to  point  out  the  duty  of  Christians.  The  occasion  was 
in  itself  innocent,  and  unless  it  be  clearly  shewn  that 
its  sanctity  was  abused  to  purposes  plainly  illegal,  the 
preacher  who  ministered  should  not  be  subjected  to 
criminal  animadversion.  We  may  not  unreasonably 
suppose,  from  such  a  text  as  that  which  was  selected,  the 
discourse  was  directed  mainly  to  the  professing  Chris- 
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1850.     tian  members  of  that  church,  of  which  the  defendant 
Tern.    ^^^  *^^  minister,  to  whatever  denomination  it  may  have 


;-  belonged.     In  holding  up  the  spirituality  of  their  creed 

Case,  for  their  consideration,  and  the  corresponding  spiritual- 
ity of  life  and  conversation  for  their  instruction  and  edi- 
fication, he  might  well  be  allowed  to  admonish  them  to 
abstain  from  many  indulgences,  without  questioning,  in 
a  secular  point  of  view,  the  lawfulness  of  such  indul- 
gences. As  was  said  by  St.  Paul  in  regard  to  his 
spiritual  duties,  "  All  things  are  lawful  for  me,  but  all 
things  are  not  expedient ;  all  things  are  lawful  for  me, 
but  all  things  edify  not."  To  dissuade  a  member  of 
a  Christian  flock  from  merchandizing  in  slaves,  or  ta- 
king and  keeping  human  beings  in  slavery,  may  be 
done  by  a  pastor,  without  any  denial  of  the  right  of 
owners  to  property  in  their  slaves.  A  spiritual  law, 
apart  from  human  law,  might  be  inculcated  by  him 
upon  their  consciences  for  their  peculiar  government, 
according  to  their  creed,  without  exciting,  or  intending 
to  excite,  any  spirit  of  rebellion  against  the  law  of  the 
land ;  which,  according  to  Christian  doctrine,  all  are 
bound  to  obey.  With  the  fullest  sense  of  the  sanctions 
with  which  the  rights  of  owners  to  property  in  their 
slaves  have  been  clothed  by  the  law  of  the  State,  and 
the  law  of  nations,  and  the  law  of  the  scriptures,  and 
with  the  most  profound  submission  to  these  sanctions, 
he  might  innocently  urge  an  abstinence  from  the  enjoy- 
ment of  these  rights,  as  not  being  expedient,  or  as  in- 
consistent with  the  professions  of  a  peculiar  religious 
faith. 

It  is  incumbent  upon  the  Commonwealth  to  shew,  in 
the  alleged  speaking,  that  the  defendant  denied  the 
right  of  owners  to  property  in  their  slaves ;  and  also,  to 
shew  that  that  denial  was  maintained  by  him ;  which 
w^ould  seem  to  imply  the  consideration  of  an  effort 
made,  by  adducmg  facts,  or  proofs  or  arguments,  to 
verify  that  denial.     The   defendant's   language  must 
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plainly  express  that  denial,  or,  in  its  plain  meaning,  ne-    1850. 
cessarily  imply  it.     Its  import  of  the  offensive  proposi-    Term. 


tion,  owners  have  no  right  of  property  in  their  slaves,  — j — p* 
must  be  clear  and  without  any  ambiguity  of  construe-  Caae. 
tion,  leading  to  a  meaning  that  is  wholly  innocent. 
The  evidence  is,  that  in  the  discourse  which  the  de- 
fendant preached  upon  the  text  before  cited,  after  pro- 
ceeding to  point  out  the  duty  of  Christians,  towards  the 
conclusion  of  his  discourse,  the  defendant  cited  a  pas- 
sage of  scripture,  which  related  to  the  overthrow  of  the 
tables  of  the  money  changers  in  the  temple ;  and  said 
those  persons  (alluding  to  the  money  changers,)  were 
pronounced  by  our  Saviour,  thieves  and  robbers ;  and 
there  are  thieves  and  robbers  in  the  church  at  this  day. 
If  I  were  to  go  to  my  neighbor's  crib  and  steal  his 
corn,  you  would  call  me  thief;  but  that  it  was  worse 
to  take  a  human  being  and  keep  him  all  his  life,  and 
give  him  nothing  for  his  labour,  except  once  in  a  while 
a  whipping  or  a  few  stripes.  And  this  remark  was  un- 
derstood by  the  witness,  to  refer  to  slaveholders ;  though 
the  words  slaves  or  slaveowners  were  not  used  by  the 
defendant  in  his  discourse. 

If  it  was  the  design  of  the  defendant  in  this  discourse, 
to  dispute  or  deny  the  rights  of  property,  there  was 
no  fitness  for  such  a  purpose  in  the  incident  cited  by 
him.  In  that  transaction  our  Saviour  was  vindicating 
no  rights  of  property ;  nor  was  he  accusing  or  judging 
the  offenders,  in  any  secular  sense,  for  any  transgression 
of  civil  or  social  rights.  It  was  not  tor  any  crime 
against  the  judicial  law  that  he  reproved  them  ;  but  for 
the  spiritual  sin  of  desecrating  his  father's  house — the 
house  of  prayer,  and  by  their  unholy  and  sacriligious 
pursuit  of  gain  in  the  temple,  converting  it  into  a  den 
of  thieves.  The  right  of  property  of  the  money 
changers  and  those  who  bought  and  sold  in  the  temple, 
was  not  animadverted  upon  or  questioned.     The  lan- 
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1850.     guage  was  strongly  figurative.     It  could  not  literally  be 
Tem.    understood  that  the  temple  had  sunk  into  a  den  by  rea- 


■— ;~son  of  its  desecration,  nor  could  the  money  changers 

Caee.  iind  those  who  bought  and  sold,  with  a  title  unim- 
peached  in  the  money  and  the  goods,  be  literally  under- 
stood to  be  thieves,  in  the  sense  of  those  who  had  sto- 
len property,  because  of  the  sinful  cupidity,  in  the  in- 
dulgence of  which  they  may  have  shewn  a  strong  re- 
semblance to  thieves.  It  was  their  spiritual  guilt  and 
not  any  secular  criminality  He  was  reproving.  Thieves 
were  spoken  of,  upon  the  occasion,  in  a  sense  similar  to 
that  when  upon  another  occasion.  He  said :  "  He  that 
entereth  not  by  the  door  into  the  sheep-fold,  but  climb- 
eth  up  in  some  other  way,  is  a  thief  and  a  robber." 
There  seems  therefore,  no  warrant  found  in  the  passage 
cited  by  the  defendant  from  the  scripture,  for  interpre- 
ting his  denunciation  of  thieves  and  robbers  in  the 
church  at  this  day,  in  any  other  sense  than  as  sinners, 
not  as  malefactors  against  any  social  or  civil  rights  of 
property.  So  understood,  the  words  thieves  and  rob- 
bers could  cast  no  hue  of  criminal  import  upon  the  rest 
of  the  defendant's  expressions.  But,  supposing  that 
the  words  thieves  and  robbers  were  used  by  the  defend- 
ant in  the  ordinary  sense  of  larcenous  violators  of  the 
rights  of  property,  it  would  be  extremely  diflScult  to 
find  a  construction  of  this  obscure  and  incoherent  frag- 
ment of  the  defendant's  discourse,  as  presented  by  the 
testimony,  that  would  make  it  tantamount  to  the  offen- 
sive proposition,  distinctly  expressed  in  the  statute,  that 
owners  have  not  right  of  property  in  their  slaves;  and 
which  the  law  requires  should  be  proved  to  have  been 
clearly  maintained  by  the  alleged  speaking.  The  mat- 
ter, which,  it  would  seem,  the  defendant  proposed  to 
maintain  was,  that  there  were  thieves  nnd  robbers  in 
the  church  at  this  day.  With  that  proposition,  whether 
understood  in  a  spiritual  or  worldly  sense,  the  penalties 
of  the  law  have  no  concern.     x\ll  that  followed  the 
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enunciation  of  that  proposition,  seems  to  have  been     1850. 
adduced  as  proofs  and  arguments,  or  us  the  witness    x^. 


tells  us  an  illustration,  (such  as  they  were,)  to  maintain  — 7- 

that  main  proposition,  without  any  effort  to  maintain  Caee. 
the  matters  themselves  which  were  so  adduced.  "  If  I 
were  to  go  to  my  neighbour's  crib  and  steal  his  corn," 
says  the  defendant,  "you  would  call  me  a  thief."  That 
may  be  very  true.  But  taken  in  the  hypothetical  man- 
ner in  which  it  was  spoken,  without  any  direct  connec- 
tion with  or  pertinent  application  to  the  matter  in  hand, 
it  is  not  easy  to  perceive  its  bearing,  as  an  argument  or 
illustration  to  maintain  the  point  proposed,  that  there 
were  thieves  and  robbers  in  the  church  at  this  day.  In 
connection  and  in  dependence  upon  this  vague  and  ap- 
parently incoherent  assertion  as  to  the  crime  of  stealing 
corn  from  a  neighbor's  crib;  and  by  way  of  comparison 
with  it,  he  proceeds  to  assert,  without  any  argument  or 
proof  to  maintain,  that  "it  is  worse  (than  thus  stealing 
corn,)  to  take  a  human  being  and  keep  him  all  his  life, 
and  give  him  nothing  for  his  labour,  except  once  in  a 
while  a  whipping  or  a  few  stripes."  We  will  not  pause 
to  enquire  whether  this  remark  must  necessarily,  in  le- 
gal construction,  have  reference  to  slaves  and  slave- 
owners. The  witness  so  understood  it.  In  this  casu- 
istry, in  the  comparison  of  hypothetical  guilt,  why  was 
this  taking  and  keeping,  as  described,  worse  than  steal- 
ing the  corn  ?  Furtively,  to  take  and  keep  a  slave,  as 
in  the  case  of  the  corn,  is  legally  and  morally  admitted 
to  be  worse.  So  inhumanly  to  take  and  keep  a  slave 
in  the  manner  described,  without  any  recompense,  of 
suitable  comforts  or  necessaries,  for  his  labour,  except 
once  in  a  while  a  whipping,  &c.,  might,  to  the  feelings 
of  a  humane  casuist,  be  worse  in  the  scale  of  guilt, 
than  stealing  corn ;  or  worse  than  murder,  or  arson,  or 
other  crime  against  the  person  or  property  of  another. 
In  either  of  these  views,  this  remark  made  to  maintain 
the  proposition  that  there  were  thieves  and  robbers 
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1850.     in  th£   church,  &c.,  would  be  entirely  innocent.     K 
Tera.    ^bere  be  any  ambiguity  in  its  meaning,  why  should  a 


-— ;-  Court,  guided  by  the  spirit  of  the  constitution,  which 

Case,  favours  the  freedom  of  speech  and  of  religious  faith, 
reject  in  this  criminal  prosecution,  this  innocent  con- 
struction, and  fasten  upon  another,  that  makes  such 
speaking  a  crime  ?  To  arrive  at  that  criminal  meaning, 
it  will  be  necessary  for  the  Court,  by  construction  to 
supply  other  words  as  spoken  or  intended  by  the  de- 
fendant, which  he  did  not  speak  or  necessarily  intimate. 
We  must  make  him  say,  that  to  take  and  keep  a  hu- 
man being  (or  say  slave,)  is  worse  than  stealing  com, 
such  taking  and  keeping  being  equally  without  right  of 
property  in  the  slaveowner,  as  in  the  thief  who  has 
stolen  the  corn. 

This  case  comes  before  this  Court  upon  a  question 
adjourned  by  the  Circuit  court  upon  a  motion  for  a  new 
trial,  after  a  verdict  of  conviction.  There  has  been  no 
ratification  or  concurrence  of  the  Judge  who  presided 
at  the  trial  in  that  verdict.  This  Court  therefore,  upon 
this  question  occupies  the  seat  of  that  Judge,  upon  the 
motion  pending  before  him.  Upon  the  matters  so  ad- 
journed, this  Court  is  of  opinion  that  the  proofs  set 
forth  in  the  record  are  not  sufficient  for  the  conviction 
of  the  accused  in  this  case;  and  consequently  that  the 
motion  for  a  new  trial  should  be  allowed. 
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Grayson  v.  The  Commonwealth.  1850. 

June 


(Absent  Field*  J.) 

A  new  trial  granted  to  a  prisoner  convicted  of  murder  in  the  first 
degree,  after  two  concurring  verdicts,  approved  by  the  Judge 
who  presided  at  the  trials ;  the  evidence  being  wholly  insuffi- 
cient to  sustain  the  verdict  and  judgment. 

This  is  the  sequel  of  the  case  reported  in  6th  Grattan, 
p.  712.  The  prisoner  was  again  tried  at  the  June  term 
of  the  Circuit  court  of  Culpeper  county  for  1850,  when 
he  was  again  found  guilty  of  raurder  in  the  first  degree 
and  sentenced  to  be  hung. 

The  prisoner  moved  the  Court  to  set  a  side  the  ver- 
dict and  judgment,  on  the  ground  that  the  verdict  was 
contrary  to  the  evidence;  but  the  Court  overruled  the 
motion.  Whereupon  the  prisoner  excepted,  and  applied 
to  this  Court  for  a  writ  of  error,  which  was  awarded. 

The  facts  spread  upon  the  record  are  in  most  respects 
the  same  as  those  which  appeared  on  the  former  trial; 
and  they  are  stated  fully  in  the  report  of  the  case  in 
6th  Grattan.  The  only  differences  in  the  statement  of 
the  evidence  are,  first,  as  to  the  time  when  the  young 
men  left  the  store  on  the  evening  previous  to  the  mur- 
der. It  was  stated  on  the  last  trial  that  two  of  them 
reniained  about  fifteen  minutes  after  the  others  went 
away ;  and  when  they  left  it  was  the  darkest  time  of 
the  night,  the  moon  shining  brightly  all  night.  Second. 
The  evidence  as  to  the  appearance  of  the  prisoner  at 
Huflftnan's  cabin,  and  his  going  out  with  another  negro 
and  a  white  boy,  to  hunt  his  spade  and  shovel,  is 
wholly  omitted.  Third.  It  is  proved  that  the  spade 
ftnd  shovel  were  not,  at  12  o'clock,  on  the  day  after  the 
murder,  in  the  spot  where  they  were  found  at  9  o'clock 

*  He  had  tried  the  cause  in  the  Circuit  court. 


Term. 
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1850.     that  night ;  that  spot  having  been  examined  by  some 
Tern.    ^^  ^^®  persons  who  were  searching  for  them.     Fourth. 


•  The  pistol  of  the  deceased,  which  was  taken  the  night 
8on^  of  the  murder,  was  found  in  July  or  August  1849, 
^^*^'  when  the  prisoner  was  in  close  custody,  near  the  house 
of  George  Jeffries,  on  the  side  of  the  path  leading  from 
his  road  gate  to  the  house,  in  a  place  where  it  could 
not  have  remained  long  without  discovery.  Fifth. 
During  the  inquest,  after  the  prisoner's  appeal  to  William 
Wood,  he  further  said  that  a  negro  man  named  Tom, 
belonging  to  Woodford  Settle,  went  with  him  to  the 
store  and  saw  him  get  the  spade  and  shovel ;  and  if 
Tom  was  brought  he  would  prove  it;  but  the  said 
Tom  came  and  denied  it,  said  that  he  did  not  see  him 
get  the  spade  and  shovel;  that  he  went  with  him  to 
the  store,  but  did  not  go  in;  that  being  in  a  hurry  to 
have  a  plough  sharpened  at  William  Wood's  black- 
smith shop,  he  standing  outside  of  the  store,  called 
to  the  prisoner  to  make  haste,  that  he  was  afraid  the 
blacksmith  would  be  gone  to  bed ;  to  which  the  pri- 
soner replied,  "You  go  on,  I  will  come  on  presently;  " 
and  that  this  statement  was  not  contradicted  by  the 
prisoner.  Sixth.  The  Judge  certified  that  he  consid- 
ered the  boy  Huffman  a  credible  witness,  though  he 
thought  him  mistaken  in  supposing  he  saw  both  the 
spade  and  shovel  when  sent  by  William  Wood  to  see 
them  at  his  house.  Seventh.  After  the  inquest  had 
been  taken  and  signed,  the  prisoner  was  directed  to  be 
committed  to  jail,  when  it  was  proposed — ^the  certifi- 
cate of  facts  says — by  a  gentleman  present,  as  a  means 
of  finding  out  where  the  shovel  and  spade  were  to  be 
found,  that  the  prisoner  should  have  his  hands  put  into 
a  vice,  and  by  torture  compelled  to  confess.  His  hands 
were  put  into  a  vice  and  the  force  of  the  screw  applied; 
but  he  persisted  in  the  statement  that  he  had  before 
made,  that  he  was  drunk,  had  lost  his  spade  and  shovel, 
and  did  not  know  where  they  were. 
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The  case  was  argued  in  this  Court  by  Bouldin  and     1850. 
hbdly  for  the  prisor 
the  Commonwealth. 


Cabdly  for  the  prisoner,  and  the  Attorney  General,  for    xe^m. 


Gray- 
son's 

Leigh,  J.  delivered  the  opinion  of  the  Court.  ^^^ 

The  plaintiff  in  error,  at  the  spring  term  in  the  year 
1849,  of  the  Superior  Court  of  law  and  chancery  for 
the  county  of  Culpeper,  was  indicted  for  the  murder 
of  David  W.  Miller,  and  upon  his  trial  was  found  by 
the  jury  guilty  of  murder  in  the  first  degree.  He  then 
moved  the  Court  to  grant  him  a  new  trial,  but  his  mo- 
tion was  overruled,  and  judgment  rendered  against  him 
upon  the  verdict.  This  Court  at  the  last  term  reversed 
the  judgment,  and  directed  that  another  trial  of  the 
case  should  be  had.  This  trial  has  been  had,  and  the 
same  verdict  and  judgment  have  been  rendered  against 
the  accused :  and  he  has  again  applied  to  this  Court  to 
reverse  this  last  judgment.  The  ground  upon  which 
he  makes  this  application  is,  that  the  evidence  intro- 
duced on  the  trial  was  wholly  insufficient  to  prove  that 
he  was  guilty  of  the  murder,  or  in  any  manner  con- 
nected with  it.  The  evidence  is  set  forth  in  the  ex- 
ception taken  to  the  opinion  of  the  Court  refusing  to 
award  a  new  trial. 

This  Court  is  fully  aware  of  the  weight  which  ought 
to  be  given  to  two  concurring  verdicts,  approved  by  the 
Judge  who  presided  at  the  trials;  and  if  in  our  opinions 
the  evidence  made  even  a  probable  case  of  guilt,  we 
would  be  unwilling  to  disturb  the  judgment.  But  at 
the  last  term  this  Court  was  of  opinion,  unanimously, 
that  the  evidence  introduced  on  the  first  trial  was  plain- 
ly insufficient  to  connect  the  accused  with  the  murder. 
The  evidence  on  the  second  trial  is  somewhat  difterent 
from  the  evidence  on  the  first  trial,  but  this  difference 
is  favourable  to  the  accused ;  and  after  examining  the 
testimony  anew,  we  are  again  unanimously  of  opi,nion. 
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1850.     that  it  18  wholly  insufficient  to  sustain  the  verdict  and 
Term,    judgment. 


We  do  not  deem  it  necessary  to  make  a  minute  ex- 
son^  amination  of  all  the  evidence,  because  we  think  it  plain 
Case,  iij^^  ^i^Q  circumstances  relied  on  to  prove  the  guilt  of 
the  accused  are  slight  or  are  sufficiently  explained. 
These  circumstances,  or  rather  the  circumstances  tend- 
ing most  strongly  to  prove  the  guilt  of  the  accused  are, 
that  he  was  at  the  residence  of  the  deceased,  the  place 
where  the  murder  was  committed,  at,  or  just  before, 
or  just  after  dark  of  the  night  when  the  crime  was  per- 
petrated ;  that  a  shovel  and  spade  were  carried  by  the 
accused  during  the  same  night  from  the  residence  of 
the  deceased ;  that  the  wounds  inflicted  on  the  deceased 
were  made  with  some  blunt  instrument:  that  the  sho- 
vel carried  from  the  residence  of  the  deceased  had  upon 
it,  when  it  was  found  the  night  after  the  murder,  spots 
of  blood,  and  that  the  accused  said  the  morning  after 
the  murder,  "that  he  did  not  know  where  the  spade 
and  shovel  were." 

We  cannot  consider  the  fact  that  the  accused  was  at 
the  residence  of  the  deceased  about  dark  of  the  night 
of  the  murder  as  furnishing  any  evidence  of  guilt; 
since  he  was  there  for  a  proper  purpose,  namely,  to  re* 
deem  his  spade  and  shovel,  which  had  been  taken  i)os- 
session  of  and  detained  by  the  partner  of  the  deceased, 
to  secure  the  payment  of  a  debt  or  debts  due  by  the 
accused.  Besides,  the  accused  remained  on  this  occa- 
sion at  the  residence  of  the  deceased  but  for  a  short  pe- 
riod, as  it  is  proved  clearly  that  he  was  at  the  house  of 
another  person,  half  a  mile  distant,  very  early  in  the 
same  night,  and  the  whole  evidence  too,  makes  it  alto- 
gether improbable  that  the  murder  was  committed  at  so 
early  an  hour  of  the  night.  Nor  do  we  think  that  the 
fact,  that  the  spade  and  shovel  were  carried  from  the 
resicjence  of  the  deceased  during  the  night  furnish  any 
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Stronger  evidence  of 'guilt  than  the  fact  above  mention-  1850. 

ed,  as  it  is  proved  by  an  uncontradicted  and  credible  Term, 
witness  that  the  accused  carried  with  him  both  the 


spade  and  shovel,  when  he  left  the  residence  of  the  de-  gon^ 
ceased  or  at  about  dark.  The  Judge  who  presided  at  ^^^^ 
the  trial,  was  of  opinion  that  this  witness  was  under 
some  mistake,  and  that  the  spade  was  not  then  carried 
off.  This  opinion  was  founded  on  the  fact,  that  the 
spade  carried  off  was  not  the  spade  of  the  accused,  but 
another  spade  belonging  to  the  store,  and  upon  the  fact 
that  the  accused  had  not  enough  money  to  redeem  both 
the  spade  and  the  shovel.  There  is  certainly  some  evi- 
dence, namely,  the  condition  mentioned  in  Parr's  order, 
and  the  fact  that  the  deceased  received  that  order  as  a 
payment,  from  which  it  may  be  inferred  that  the  de- 
ceased delivered  the  spade  as  well  as  the  shovel  to  the 
accused,  and  as  the  spades  were  so  much  alike,  we  can- 
not regard,  under  the  circumstances,  the  fact  that  the 
spade  belonging  to  the  store  instead  of  the  one  belong- 
ing to  the  accused,  was  carried  oft,  as  important.  How- 
ever this  may  be,  we  do  not  think  the  circumstances 
which  weighed  with  the  presiding  Judge,  sufficient  to 
justify  us  in  disregarding  the  testimony  of  the  witness. 
The  strongest  circumstance  against  the  accused,  is  the 
appearance  of  drops  of  blood  upon  the  shovel  which  he 
carried  from  the  residence  of  the  deceased.  This  cir- 
cumstance would  have  been  entitled  to  much  weight, 
if  it  had  appeared  that  the  accused  had  retained  the 
possession  of  the  shovel  thro«ighout  the  night,  especial- 
ly if  the  spots  of  blood  had  appeared  to  have  been  re- 
cently made.  But  we  think  it  sufficiently  proved,  that 
the  accused  had  not  the  possession  of  the  shovel 
throughout  the  night.  The  Commonwealth  gave  in  evi- 
dence the  declarations  of  the  accused  made  the  morning 
after  the  murder  was  committed,  and  these  declarations 
were  '*  that  he  (the  accused)  was  drunk  thts  night  before; 
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1850.     that  he   lost   both  spade  and   shovel  in  going  from 
T^.    Wood's  to  Huffman's ;  and  that  he  did  not  then  know 


where  they  were."  Declarations  of  persons  accused  are 

son^s  not  much  to  be  relied  on ;  but  in  this  case  the  truth  of 
the  declarations  was  persisted  in  under  peculiar  circum- 
stances ; — under  severe  torture,  which  we  are  sorry  to 
say  the  bystanders,  under  the  great  excitement  of  the 
moment,  forgetful  of  the  mild  spirit  of  our  law,  thought 
themselves  at  liberty  to  inflict.  Besides,  the  declaration 
is  so  far  supported,  that  it  appears  that  at  the  time  the 
declaration  was  made,  both  spade  and  shovel  were  in  the 
possession  of  some  other  person.  For  both  were  found, 
two  hours  after  dark  of  the  night  after  the  murder,  in 
a  place  where  they  certainly  were  not  at  12  o'clock  of 
the  preceding  day,  and  of  course  they  must  have  been 
placed  where  they  were  found  by  some  other  person, 
as  during  the  whole  period  the  accused  was  in  close 
custody.  There  is  too,  other  testimony  which  connects 
some  other  person  with  the  murder.  A  pistol  was  car- 
ried from  the  residence  of  the  deceased  the  night  of  the 
murder.  This  pistol  was  found  at  a  place  where  it  had 
been  recently  put,  long  after  the  accused  was  in  close 
confinement,  and  it  must  therefore  have  been  in  the  pos- 
session of  some  other  person.  The  conduct  of  the  ac- 
cused is  calculated,  in  some  measure,  to  disprove  the 
charge  against  him.  He  came  to  the  place  of  the  murder 
the  morning  after  it  had  been  committed,  wearing  the 
clothes  which  he  had  on  the  preceding  night,  and  these 
had  no  stains  of  blood  upon  them.  It  is  not  at  all  probable 
that  the  accused  changed  his  clothes  during  the  night, 
and  it  is  still  less  probable  that  the  murderer  escaped 
without  marks  of  blood  upon  his  clothes.  For  marks 
of  blood  were  found  on  the  floor  of  the  room,  on  the 
counter  and  desk,  sprinkled  on  the  goods  on  the  shelves, 
on  the  ground  near  the  scene,  and  on  a  fence  distant  a 
few  yards.     Upon  the  whole  case,  we  are  of  opinion 
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that  the  testimony  is  not  only  not  sufficient  to  prove  1850. 
the  guilt  of  the  accused,  but  that  it  is  hardly  sufficient  ^^^ 
to  raise  a  suspicion  against  him.     The  judgment  must  ■ 


therefore  be  reversed  and  a  new  trial  awarded.  s^^a' 

Caae. 

NoTPE  BY  THE  REPORTER. — After  the  decision  of  the  Court  grant- 
ing to  the  prisoner  another  trial,  an  armed  mob  in  the  day  time,  took 
him  from  the  jail  and  hung  him :  And  thus  to  pimish  a  man  whom 
they  suspected  of  murder,  they  committed  murder  themselves. 


Curran's  Case.  1850. 

June 


1.  A  juror's  having  expressed  himself,  before  the  jury  was  em- 
panneled,  as  determined  to  punish  a  prisoner  if  taken  on  the 
jury,  not  from  any  malice  towards  him,  but  from  an  opinion  of 
his  conduct,  is  no  ground  for  setting  aside  the  verdict  and  grant- 
ing a  new  trial. 

2.  An  indictment  for  arson,  according  to  the  form  at  common  law, 
is  sufficient  in  a  case  of  arson  in  the  day  time. 

8.  To  convict  of  the  offence  of  burning  at  night,  it  seems,  the  in- 
dictment must  charge  the  burning  in  the  night. 

4.  Though  the  offence  of  burning  in  the  day  time  may  be  charged 
in  the  common  law  form,  yet  it  is  more  appropriate  to  charge 
the  burning  in  the  day  time. 

5.  QcsRB :  If  the  common  law  offence  of  arson  is  abolished. 

6.  Upon  a  joint  indictment  against  several,  the  Commonwealth 
may  elect  to  try  them  separately. 

7.  The  indictment  charges  the  setting  fire  to  and  .burning  the 
dwelling  house  of  E,  on  the  11th  of  February  1850.  The  ver- 
dict is,  guilty  of  arson  in  the  day  time,  on  the  11th  of  February 
1850.    The  verdict  is  suflftciently  certain. 

At  the  June  term  1850  of  the  Circuit  court  for  the 
county  of  Augusta,  the  grand  jury  found  an  indictment 
for  arson  against  Martin  Curran  and  eight  others.  The 
indictment  charged  that  they  feloniously,  wilfully  and 
maliciously  did  set  fire  to  and  burn  down  a  certain 


Term. 
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1850.     dwelling  house  of  one  Charles  East,  contrary  to  the 

Tern,    f^^^  ^f  ^b^  statute,  Ac. 
7-     Curran  was  tried  separately,  and  the  jury  foand  him 

Case,  guilty  of  arson  in  the  day  time ;  and  fixed  the  term  of 
his  confinement  in  the  penitentiary  at  three  years. 
After  the  verdict  he  applied  to  the  Court  by  petition  in 
writing  for  a  new  trial,  on  the  ground  that  one  of  the 
jury,  Joseph  T.  Mitchell,  had  formed  and  expressed  an 
opinion  unfavourable  to  the  prisoner  before  he  was 
called  as  a  juror;  of  which  fact  the  prisoner  was  igno-  • 
rant  until  after  the  rendition  and  recordation  of  the 
verdict. 

The  petition  of  the  prisoner  was  sworn  to  by  him, 
and  was  accompanied  by  the  afiidavits  of  William  BL 
Grooms  and  H.  St.  J.  Davis.  Grooms  stated  that 
whilst  the  Court  was  empanneling  the  jury  in  the  case 
of  Chandler,  tried  for  murder  in  the  same  Court,  imme- 
'  diately  preceding  the  trial  of  the  prisoner,  the  afiSLant 
was  standing  by  Joseph  T.  Mitchell  in  the  courthouse, 
and  heard  Mitchell  say  that  he  had  been  summoned 
upon  the  venire  in  the  Irish  cases,  and  if  he  was  taken 
upon  the  jury  he  would  give  them  goss,  or  give  them 
hell,  or  some  other  expression  of  that  kind ;  the  exact 
words  the  affiant  does  not  remember,  but  the  substance 
was,  he  would  punish  them. 

Davis  states,  that  during  the  trial  of  Chandler  for 
murder  at  the  present  term  of  the  Court,  he  had  been 
in  attendance  upon  the  trial,  and  that  as  he  left  the 
courthouse  he  saw  Joseph  T.  Mitchell,  one  of  the  jurors 
who  tried  the  case  of  Curran,  standing  upon  the  porch 
in  front  of  the  courthouse,  in  company  with  several 
others,  and  as  affiant  passed  said  Mitchell  and  his  com- 
pany, he  heard  Mitchell  say  he  had  been  summoned 
upon  the  venire  in  the  Irish  cases,  and  affiant  says  he 
thinks  Mitchell  remarked  in  substance,  in  reply  to  some 
question  asked  him,  that  something  ought  to  be  or 
would  be  done  with  the  Irish. 
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These  witnesses  being  present  in  Court  were  exam-    1850. 
ined  orally  before  the  Court,  and  made  the  same  state-    xem. 

ment  aa  that  comtained  in  their  affidavits.     The  counsel  ■— ;- 

for  the  prisoner  then  stated  that  they  were  prepared  to  Case, 
prove  that  Mitchell,  after  the  discharge  of  the  jury,  had 
stated  that  he  as  a  juror  was  for  sending  the  prisoner  to 
the  penitentiary  for  ten  years ;  and  that  he  would  have 
been  for  a  longer  term  if  the  law  would  have  allowed 
it ;  but  no  witness  was  introduced  to  prove  such  de- 
claration. 

Mitchell  was  himself  examined,  and  stated  that  he 
had  made  up  no  opinion  of  the  guilt  or  innocence  of 
the  prisoner,  nor  had  he  expressed  any  before  he  sat  on 
his  jury.  That  he  did  not  know  the  prisoner  person- 
ally up  to  the  time  he  was  sworn  as  a  juryman,  nor  in- 
deed any  of  the  Irish  prisoners  who  were  then  in 
custody.  That  he  had  no  prepossession  whatever  for 
or  against  the  prisoner;  and  gave  him  a  fair  trial  on  the 
law  and  the  evidence,  as  he  understood  them.  That 
he  heard  the  evidence  in  the  case  of  Chandler,  which 
was  tried  just  before  that  of  the  prisoner ;  and  that  he 
expressed  his  opinion  freely  that  said  Chandler  was 
guilty,  and  if  he  was  on  the  jury  he  would  convict 
him.  These  opinions  were  expressed  during  the  pro- 
gress of  Chandler's  trial,  and  must  have  been  misun- 
derstood and  misapplied  by  Grooms  and  Davis  to  the 
Irish;  as  he  expressed  no  opinion  as  to  them. 

And  this  being  all  the  evidence,  the  Court  refused  to 
grant  the  new  trial ;  and  the  prisoner  excepted. 

The  prisoner  then  moved  the  Court  in  arrest  of  judg- 
ment, for  errors  apparent  on  the  face  of  the  record,  viz : 
That  the  offence  for  which  he  was  tried  was  not  set 
forth  in  the  indictment  with  sufficient  certainty  to  ena- 
ble the  Court  to  give  judgment  thereon  according  to 
the  very  right  of  the  case;  it  not  being  stated  or 
averred  whether  the  prosecution  is  for  burning  a  dwel- 
ling house  in  the  night  time  under  the  act  of  Assembly, 
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1850.     entitled,  "An  act  to  reduce  into  one  the  several  acts 
Tern,    concerning  crimes  and  punishments  and  proceedings  in 

— ;- criminal  cases,"  passed  March  14th,  1848,  ch.  4,  §  1; 

Case,  or  for  burning  a  dwelling  house  in  the  day  time,  under 
the  same  act,  ch.  4,  §  2.  But  the  Court  overruled  the 
motion  and  proceeded  to  give  judgment;  and  the  pri- 
soner again  excepted. 

The  prisoner  applied  to  this  Court  for  a  writ  of  error, 
and  assigned  five  difterent  causes  of  error  in  his  peti- 
tion. All  of  which  are  noticed  in  the  opinion  of  the 
Court. 


Thompson,  J.  The  first  ground  of  error  assigned 
in  the  prisoner's  petition  for  the  writ,  is  the  refusal  of 
the  Circuit  court  to  set  aside  the  verdict  and  award  him 
a  new  trial.  The  motion  was  founded  upon  exceptions 
taken  afler  verdict  to  the  competency  of  one  of  the  ve- 
nire, Joseph  T.  Mitchell ;  the  grounds  of  incompetency, 
as  disclosed  by  the  first  bill  of  exceptions,  being  the 
expression  of  an  opinion  by  the  juryman  unfavourable  to 
the  accused,  which  would  have  been  good  ground  for 
challenge  to  the  favour  had  it  been  known  to  him,  and 
of  which  he  was  unapprised  until  after  the  trial.  The 
declarations  imputed  to  the  juryman  are  deposed  to  by 
two  witnesses.  He  was  called  and  examined,  and  upon 
his  oath  affirmed,  as  he  had  done  before  he  was  elected 
and  sworn,  his  perfect  impartiality ;  denied  all  preju- 
dice or  bias,  and  denied  the  declarations  imputed  to  him 
in  reference  to  the  case  of  the  prisoner.  His  affidavit 
renders  it  highly  probable,  to  say  the  least,  that  the  two 
witnesses  were  mistaken  in  referring  what  the  juryman 
admits  he  did  say,  to  the  case  of  the  prisoner,  instead  of 
Chandler,  who  was  on  his  trial  for  murder.  But  had 
the  affidavits  of  the  two  witnesses  remained  wholly  un- 
contradicted and  unexplained,they  certainly  furnish  no 
ground  for  a  new  trial.  It  would  be  supererogatory  to 
argue  the  question.  It  is  conclusively  settled  by  author- 
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rity  to  be  found  in  the  former  adjudications  of  this  1850. 

Court.    Smith's  Case,  2  Va.  Cases  6 ;  Poore's  Case,  Id.  xotq. 
474;    Kennedy's    Case,    Id.   510;    Brown's  Case,  Id. 


516;  Hughes'  Case,  5  Hand.  655;  Jones'  Case,  1  Leigh  Case. 
598;  and  Hailstock's  Case,  2  Gratt.  564.  In  all  of 
these  cases  there  was  graver  cause  for  impeachment  of 
the  partiality  and  indiflference  of  the  juror,  than  in  this, 
and  in  all,  this  Court  held  the  new  trial  was  properly 
denied. 

The  second  error  alleged,  which  raises  the  question 
ot  the  sufficiency  of  the  indictment  upon  motion  in  ar- 
rest of  judgment  after  verdict,  is  the  most  important 
and  plausible  of  the  series,  and  in  truth  the  only  one 
deemed  worthy  of  much  consideration.  The  prisoner, 
with  eight  others,  was  indicted  for  feloniously,  wil- 
fully and  maliciously  setting  fire  to  and  burning  down 
a  certain  dwelling  house  of  one  Charles  East.  The  in- 
dictment pursues  the  common  law  form  of  indictment  for 
arson,  omitting  to  state  whether  the  burning  was  in  the 
night  or  the  day  time,  merely  alleging  that  it  occurred 
on  the  11th  day  of  February  1850.  The  jury  found 
him  guilty  of  arson  in  the  day  time,  on  the  11th  day  of 
February  1850,  and  ascertained  the  period  of  his  con- 
finement in  the  jail  and  penitentiary  house  of  the  State 
to  be  three  years.  It  is  objected  that  this  indictment  is 
fatally  defective  for  yagueness  and  uncertainty  in  omit- 
ting to  state  whether  the  burning  was  in  the  night  or  the 
day  time.  It  is  said  the  common  law  offence  of  arson 
is  wholly  abrogated  and  repealed  by  the  revised  crimi- 
nal statute,  to  be  found  m  the  Sessions  Acts  of  1847-8,  p. 
99,  ch.  4;  and  that  by  the  Ist  and  2d  sections  of  that 
act  two  distinct  statutory  offences  are  created  in  relation 
to  the  burning  of  a  dwelling  house;  the  first  the  offence 
of  burning  in  the  night  time;  the  second,  the  offence 
of  burning  in  the  day  time;  the  first  punishable  with 
death,  unless  the  jury  shall  find  that  at  the  time  of  com- 
mitting the  offence  there  was  no  person  in  the  dwelling 
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1850.  house ;  and  if  they  should  so  find,  then  the  punishmeDt 
Tern,  should  be  confinement  in  the  penitentiary  for  not  less 
than  5  nor  more  than  10  years;  the  second  punisha- 


Case.  hie  by  confinement  in  the  penitentiary  for.not  less  than 
8  nor  more  than  10  years.  It  is  then  argued  that  as 
common  law  arson,  which  was  irrespective  ot  the  time 
of  day  or  night,  was  repealed ;  and  in  lieu  of  it,  two  dis- 
tinct statutory  offences  created,  which  had  regard  to  the 
time  of  the  burning,  the  time,  whether  by  day  or  by 
night,  became  an  element  in  and  of  the  essence  of  the 
offence;  and  that  it  became  as  necessary  to  charge  the 
time,  whether  it  be  night  or  day,  as  to  charge  in  bur- 
glary that  the  breaking  and  entry  was  by  night.  In  the 
view  which  I  have  taken  of  this  question,  I  do  not  con- 
sider it  important  to  moot  the  point  whether  our  statute 
has  wholly  abrogated  the  common  law,  and  in  its  stead 
substituted  new  statutory  offences;  or  whether  the 
statute  creates  no  new  offence,  but  like  our  statute  on 
the  subject  of  felonious  homicide,  (which  only  gradu- 
ates the  common  law  offence,  and  measures  the  amount 
of  the  punishment  by  the  degree  of  the  offence,)  makes 
the  grade  ot  the  common  law  offence  of  arson,  and  the 
punishment  to  be  inflicted,  depend  upon  the  time  and 
circumstances  of  its  commission.  Thus  at  common 
law  the  felonious,  wilful  and  malicious  burning  of  a 
dwelling  house  was  of  equal  malignity  and  enormity 
whether  by  day  or  night;  by  our  statute,  a  felony, 
whether  by  day  or  night;  but  more  enormous  in  legal 
contemplation,  and  more  penal,  if  done  by  night  than 
day.  It  is  conceded  that  the  change  in  the  common 
law  made  by  our  statute  graduating  felonious  homicide 
has  made  no  change  in  the  frame  of  the  indictment— 
indeed  it  has  been  held  that  a  change  is  not  only  unne- 
cessary, but  would  be  improper.  In  view  of  this  appa- 
rent if  not  real  analogy  between  the  two  cases  of  homi- 
cide and  arson,  it  might  with  much  plausibility  be,  as  it 
has  been  contended,  that  no  change  in  the  frame  of  the 
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indictment  for  the  burning  of  a  dwelling  house,  whether  1850. 
under  the  Ist  or  2d  section,  was  made  necessary  by  jeirn. 
the  new  statute.  That  by  analogy  to  the  proceeding 
upon  an  indictment  for  murder,  upon  a  common  law  in- 
dictment for  arson  the  jury  should  be  charged  to  find 
whether  committed  by  day  or  by  night;  and  whether 
any  person  was  in  the  house  at  the  time  of  committing 
the  offence,  and  find  a  verdict  graduating  the  offence 
and  the  punishment  according  to  the  statute.  Such  a 
practice,  if  admissible,  would  certainly  be  convenient, 
rendering  a  single  count  sufficient,  where  otherwise,  in 
the  event  of  a  doubt  about  the  time  of  the  burning, 
double  counts  would  be  necessary ;  and  I  do  not  per- 
ceive there  is  more  objection  to  it  upon  the  score  of  pos- 
sible injury  or  surprise  to  the  accused,  than  in  the  case 
of  homicide.  But  it  must  be  admitted  that  there  is  this 
difference  between  the  cases  of  homicide  and  arson,  and 
to  that  extent  the  analogy  fails.  The  common  law  in- 
dictment for  murder  was  adapted  to  the  highest  grade 
of  murder  under  our  statute — killing  with  malice  pre- 
pense;  hence  upon  the  principle  of  the  greater  inclu- 
ding the  less,  there  vvas  no  necessity  of  change  occa- 
sioned by  the  statute.  Whereas,  the  common  law  in 
dictment  for  arson  was  equally  applicable  to  a  burning 
whether  by  day  or  by  night,  to  the  greater  and  the  les- 
ser offences  under  the  statute:  and  hence  is  the  necessi- 
ty of  a  change  to  meet  the  exigencies  and  requirements 
of  the  statute :  and  the  only  question  is  as  to  the  extent 
of  the  change.  To  convict  of  the  highest  offence — a 
burning  in  the  night  under  the  first  section,  I  concede 
that  the  indictment  must  charge  the  burning  in  the 
night,  as  in  burglary.  Here  the  analogy  is  complete 
between  breaking  in  the  night  and  burning  in  the  night ; 
but  to  convict  of  the  minor  offence — burning  in  the 
day — I  hold  that  it  is  not  indispensably  necessary  to 
charge  expressly  a  burning  by  day;  because  the  burn- 
VoL.  VII. — 40 
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1850.     ing  of  a  dwelling  house  feloniously,  wilfully  and  ma- 
Term,    liciously,  is  a  crime  both  at  common  law  and  under  the 

■— ;- statute;  at  common  law  equally  penal  whether  burnt 

Case,  by  day  or  night;  and  by  the  statute  more  penal  if  burnt 
by  night  than  by  day.  The  burning  must  ex  ne^^essUaie 
rei  either  be  in  the  night  or  day.  The  act  of  feloniooa 
burning  being  charged,  omitting  to  state  that  it  was 
done  in  that  part  of  the  day  called  night,  which  would 
constitute  it  the  greater  offence,  is  in  legal  contempla- 
tion and  intendment,  tantamount  and  equivalent  to  a 
charge  of  the  minor  offence — a  burning  in  the  day  time. 
Therefore  I  must  regard  this  indictment  as  sufficient, 
under  the  2d  section  of  the  statute,  to  warrant  a  convic- 
tion for  burning  in  the  day  time.  I  cannot  perceive 
how  such  a  decision  can  by  possibility  operate  any 
surprise  or  injury  to  the  party  accused.  He  is  charged 
with  an  act  committed  in  some  portion  of  a  day  of  24 
hours.  K  done  in  one  portion  of  that  day  it  is  a  capitd 
offence;  if  done  in  another  portion  of  the  day  it  is  a  les- 
ser offence.  These  are  the  only  alternatives.  A  failure 
to  lay  the  act  in  that  period  of  the  day  which  would 
import  a  charge  of  the  higher  offence,  by  inevitable  in- 
tendment, imports  a  charge  of  the  minor  offence.  By  sus- 
taining such  an  indictment  there  seems  to  me  to  be  no  . 
possibility  of  inj ury  or  surprise.  On  the  contrary  whilst 
the  accused  can  never  be  prejudiced  by  it,  he  might  be 
benefited  by  a  conviction  for  the  lesser,  when  he  had 
been  guilty  of  the  higher  offence. 

But  whilst  I  consider  the  indictment  sufficient  upon 
demurrer  or  motion  to  quash  before  verdict;  and  more  es- 
pecially after  verdict,  upon  motion  in  arrest  of  judgment,! 
must  admit  it  would  have  been  better,  more  in  accordance 
with  the  spirit  of,  because  more  conducive  to  that  high 
degree  of  certainty  so  desirable  in,  criminal  pleadings, 
had  it  charged  the  time  of  the  burning  expressly  in  the 
day  time  thereby  leaving  no  room  for  intendment  or  im- 
plication, however  inevitable.     It  seems  to  me  advisa- 
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ble  in  all  cases  of  doubt  as  to  the  time  of  the  burning,  1850. 
whether  in  the  night  or  in  the  day  time,  to  frame  the  in-  xe^. 
dictment  with  two  counts,  so  as  to  adapt  it  to  the  proof- 


-    .  .  Curran'8 

of  either.  Case. 

I  am  of  opinion,  that  the  objection  upon  which  the 
third  error  assigned  is  based,  is  neither  sound  nor  plau- 
sible. It  alleges  "that  it  was  error  to  try  the  prisoner 
separately,  it  not  appearing  that  he  elected  to  be  so 
tried." 

By  the  common  law,  until  it  was  changed  by  a  re- 
cent act  for  the  summoning  of  venires  and  empanneling 
juries  in  criminal  cases,  the  Commonwealth  and  not  the 
prisoner,  in  case  of  joint  indictments,  had  the  right  of 
election  subject  to  the  control  and  discretion  of  the 
Court,  whether  to  arraign  and  try  prisoners  or  defend- 
ants jointly  indicted,  separately  or  jointly.  By  the  law 
now  in  force,  (see  Revised  Criminal  Statute,  Sessions 
Acts  1847-8,  p.  149,  sections  11  and  12,)  each  defend- 
ant has  a  right  to  a  separate  trial,  if  he  so  elect.  In- 
deed, they  must  necessarily  be  tried  separately  where 
the  offence  is  felony,  unless  they  elect  a  joint  trial  and 
agree  in  their  challenges.  But  even  if  they  should  so  elect, 
the  attorney  for  the  Commonwealth  or  the  Court  may 
nevertheless  elect  to  have  a  separate  trial ;  so  that  whilst 
any  and  every  joint  defendant  is  entitled  to  a  separate 
trial  if  he  so  elect,  against  the  will  oi  the  Court,  or  the 
attorney  for  the  Commonwealth,  joint  defendants  can- 
not be  tried  jointly  without  the  concurrent  election  of 
themselves,  on  the  one  hand,  and  the  attorney  for  the 
Commonwealth  or  the  Court  on  the  other.  But  were  the 
law  even  such,  as  the  objection  takes  for  granted,  that 
it  was  the  right  of  the  prisoner  to  be  tried  jointly  or 
separately  at  his  election,  there  is  nothing  in  the  record 
to  shew  that  he  made  his  election  to  be  tried  jointly, 
and  that  the  right  (if  it  had  existed,)  was  denied  him. 
And  no  such  fact  appearing  on  the  record  by  bill  ot 
exceptions  or  otherwise,  none  such  can  be  presumed  to 
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1850.     have  existed.     On  the  contrary,  the  presumption  must 
Tem.    ^^  ^^^^  ^^  elected  a  separate  trial,  as  he  was  so  tried 

•— ■;-  without  any  objection  spread  upon  the  record. 

Case.  Of  the  same  character,  and  as  groundless  as  the  last, 
is  the  objection  taken  in  the  4th  assignment  of  errors; 
''That  it  was  error  to  try  your  petitioner  by  a  jury  not 
composed  ot  the  venire  summoned  for  the  purpose;  no 
reason  appearing  for  summoning  others,  and  it  not  ap- 
pearing how  or  by  whom  they  w^ere  called."  The  an- 
swer is,  that  in  the  absence  of  any  objection  spread  upon 
the  record  by  bill  of  exceptions  or  otherwise,  it  must 
necessarily  be  presumed  that  the  jury  which  was  elect- 
ed, tried  and  sworn,  was  properly  selected  from  and 
composed  of  persons  legally  summoned,  and  in  all  re- 
spects constituted  according  to  law. 

Nor  is  there  any  validity  in  the  objection  which  is 
made  the  foundation  of  the  6th  and  last  assignment  of 
errors:  "That  it  was  error  to  give  judgment  upon  the 
verdict  rendered  in  the  cause,  because  not  responsive  to 
the  charge  in  the  indictment."  The  charge  was  setting 
fire  to  and  burning  the  dwelling  house  of  one  Charles 
East,  on  the  11th  day  of  February  1850.  The  verdict 
is  guilty  of  arson  in  the  day  time  on  the  11th  of  Feb- 
ruary 1850.  What  arson  or  burning  did  the  jury  mean? 
The  only  answer  that  can  be  given,  is  the  arson  or 
burning,  whether  you  choose  to  denominate  it  statutory 
or  common  law,  charged  in  the  indictment.  I  inter- 
pret the  verdict  to  mean  the  same  thing  as  if  it  had  said, 
"  we  of  the  jury  find  the  prisoner  guilty  of  the  burning 
in  manner  and  form  as  in  the  indictment  against  him 
is  charged,  and  we  find  that  it  was  committed  in  the 
day  time  on  the  11th  of  February  1850." 

Field,  J.  As  to  the  prisoner's  motion  to  grant  him 
a  new  trial,  upon  the  exceptions  taken  to  the  juror 
after  the  verdict  was  rendered,  I  concur  in  opinion  with 
the  Judge  of  the  Circuit  court. 
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But  I  regard  the  indictment  a^  fatally  defective,  in     1850. 
not  stating  that  the  oflfence  was  committed  in  the  day    rj."^ 

time  of  some  day.     The  law  makes  it  felony  to  bum  ■- ;- 

a  dwelling  house  by  night,  punishable  by  death.  This  Case, 
is  one  offence.  The  law  also  makes  it  felony  punish- 
able by  confinement  in  the  penitentiary  to  burn  a  dwel- 
ling house  by  day.  These  are  not  common  law  of- 
fences. They  are  statutory  offences,  separate  and  dis- 
tinct, and  having  no  connection  with  each  other.  They 
are  not  grades  of  the  same  offence — one  a  lower  grade, 
and  the  other  a  higher  grade,  as  would  be  in  the  case 
of  homicide,  which  might  be  involuntary  manslaughter, 
voluntary  manslaughter,  murder  in  the  second  or  mur- 
der in  the  first  degree.  The  doctrine  of  arson  at  com- 
mon law  seems  to  have  been  abolished  by  the  new  Cri- 
minal Code  of  1847-8,  and  the  burning  of  a  dwelling 
house  in  the  day  is  made  felony,  punishable  by  con- 
finement in  the  penitentiary.  The  jury  finds  the  pri- 
soner guilty  of  arson  in  the  day;  and  it  is  contended 
that  this  finding  of  the  jury  cures  the  supposed  defect  in 
the  indictment.  It  is  a  rule  well  established  in  criminal 
prosecutions,  that  the  indictment  must  set  forth  all  the 
material  circumstances  of  the  offence.  Hence,  in  a 
indictment  for  burglary,  it  must  be  alleged  that  the 
feet  was  committed  in  the  night  time  of  some  day.  No 
indictment  would  be  sustained  which  omitted  this  aver- 
ment. It  would  be  a  defect  that  could  not  be  cured 
by  a  verdict.  Suppose  that  the  law  made  it  felony  to 
bum  a  dwelling  house  in  the  day  time  only,  and  said 
nothing  about  the  burning  of  a  dwelling  house  at  night. 
Everybody,  I  presume,  will  admit  that  in  framing  an 
indictment  upon  the  statute,  it  would  be  necessary  to 
aver  that  the  offence  was  committed  in  the  day  time 
of  some  day,  specified  in  the  indictirient.  The  word 
day  in  an  indictment,  means  the  whole  24  hours,  of 
which  for  one  half  of  the  year  there  is  more  night  than 
day.     Hence  the  necessity  in  an  indictment  for  bur- 
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1850.     glary,  to  aver  that  the  oftence  was  committed  in  the 
Tem.    ^ight  time  of  some  certain  day;  and  equally  necessary 

— —  is  it  to  aver  in  an  indictment  for  burning  a  dwelling 

Case,  house  under  our  statute,  that  the  fact  was  committed 
in  the  day  time  of  some  day.  And  why  is  it  so?  The 
reason  is  plain ;  because  the  time  is  a  material  circum- 
stance of  the  oftence.  Now  let  us  suppose  that  another 
law  is  passed,  making  it  felony  punishable  with  death 
to  burn  a  dwelling  house  in  the  night,  would  time  then 
become  a  less  material  circumstance  than  it  was  before 
the  passage  of  the  last  law.  I  should  presume  not  If 
time  is  a  maieiial  circumstance  of  the  offence,  it  will 
be  so  in  all  cases,  and  the  pleadings  must  be  made  to 
conform  to  it. 

The  verdict  of  the  jury  upon  an  indictment  for  felony 
should  be  certain,  and  should  respond  to  the  indictment. 
The  prisoner  was  indicted  for  burning  a  dwelling  house. 
The  jury  found  him  guilty,  of  arson  committed  in  the 
day  time.  Now  what  is  arson  ?  Arson  is  the  burning 
of  a  dwelling  house  feloniously.  The  term  dwelling 
house  embraces  the  dwelling  house  proper,  kitchen, 
meat  house,  dairy,  offices,  barn  and  stables,  and  all 
other  out  buildings  within  the  curtilage  of  the  dwelling 
house.  The  finding  of  the  jury  may  be  construed 
to  apply  to  this  offence,  and  may  have  been  rendered 
upon  proof  of  the  prisoner's  burning  a  barn,  stable,  or 
some  other  out  building  falling  within  the  common  law 
definition  of  arson ;  when  no  out  house,  is  to  be  regarded 
as  the  dwelling  house,  unless  it  be  under  the  same  roof 
with  the  dwelling  house  proper. 

Upon  the  w^hole,  I  am  of  opinion  that  the  judgment 
should  be  arrested,  and  for  that  purpose  would  award 
the  writ  of  error. 

Judges  Lomax  and  Leigh  concurred  in  the  opmion 
of  Judge  Thompson. 

Writ  of  error  denied. 
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Commonwealth  v.  Christian.  1850. 

June 


1.  A  presentment  for  a  misdemeanor  is  the  commencement  of  the 
prosecution  ;  and  unless  the  prosecution  is  then  barred  by  the 
statute  of  limitations,  it  will  not  be  barred  by  the  failure  to  file 
an  information  or  indictment  upon  the  presentment  before  the 
time  of  limitatioA  runs  out. 

2.  A  presentment  for  a  misdemeanor  does  not  conclude  **  against 
the  peace  and  dignity  of  the  Commonwealth."  On  this  pre- 
sentment process  issues  and  the  defendant  appears  and  pleads 
*'  not  guilty ;"  and  the  cause  is  continued.  At  the  next  term 
he  by  leave  of  the  Court  withdraws  his  plea  ;  and  then  moves 
to  quash  the  presentment  for  the  defect  aforesaid  ;  but  the  attor- 
ney for  the  Commonwealth  suggesting  that  an  information  might 
be  filed  upon  a  presentment,  the  Court  overrules  the  motion 
to  quash,  and  on  the  motion  of  the  attorney  orders  a  nile  upon 
the  defendant  to  shew  cause  why  an  information  should  not  be 
filed  upon  the  presentment.  Upon  this  rule  the  defendant  ap- 
pears and  again  moves  to  qnash  the  presentment,  on  the 
ground :  Ist.  That  it  should  have  been  quashed  upon  his  former 
motion.  2d.  Because  the  Court  having  overruled  his  motion  to 
quash,  the  presentment  was  pending  as  a  separate  and  distinct 
prosecution ;  and  therefore  leave  should  not  be  given  to  file  the 
information.  3d.  Because  the  attorney  for  the  Commonwealth 
having  originally  elected  to  try  the  case  on  the  presentment,  by 
suing  out  process  thereon  to  answer  the  presentment,  was  not 
entitled  to  the  rule  for  the  information.  4th.  Because  the  sup- 
posed oflence  must  have  been  committed  more  than  a  year 
before  granting  the  rule  to  file  the  information,  and  so  was 
barred  by  the  statute  of  limitations.     Held  : 

1.  That  under  the  facts  and  circumstances  of  the  case,  the  act 
of  limitations  does  not  protect  the  defendant  against  further 
prosecution  by  information. 

2.  That  the  motion  of  the  defendant  to  quash  the  pi-esentment 
should  be  overruled. 

3.  That  the  judgment  of  the  Court  at  the  previous  term  over- 
ruling the  defendant's  motion  to  quash  the  presentment, 
furnished  no  good  reason  against  giving  leave  to  file  the 
information. 

4.  That  the  issuing  process  against  the  defendant  to  answer  the 
presentment,  furnishes  no  reason  against  granting  leave  to 
file  the  information. 


Term. 
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1850.         The  defendant  was  presented  on  the  8th  November 
Tem.    1848,  in  the  Circuit  Court  for  the  county  of  James  City 


.  •  and  the  city  of  Williamsburg,  for  unlawfully  assaulting 
tian's  and  beating  Samuel  S.  Griffin,  on  the  9th  of  September 
Case.  1848,  in  the  city  of  Williamsburg,  within  the  jurisdic- 
tion of  the  Court.  And  it  was  thereupon  ordered  that 
the  defendant  should  be  summoned  to  appear  on  the 
first  day  of  the  next  term,  to  answer  the  presentment; 
and  process  was  awarded  accordingly.  A  summons 
accordingly  issued  upon  this  presentment,  on  the  30th 
March  1849,  for  the  defendant  to  appear  before  the 
Court  on  the  first  day  of  the  following  May  term  to 
answer  of  and  upon  the  said  presentment.  This  sum- 
mons being  returned  executed,  the  defendant  appeared 
by  attorney  on  the  5th  of  May  1849,  and  pleaded  not 
guilty  to  the  presentment;  and  issue  was  there- 
upon joined,  and  the  case  continued  till  the  next  term. 
At  the  next  term,  on  the  8th  of  November  1849,  on 
motion  of  the  defendant  leave  was  given  him  to  with- 
draw his  plea;  and  he  thereupon  withdrew  the  same^ 
and  moved  to  quash  the  presentment,  on  the  ground 
that  the  same  did  not  conclude  against  the  peace  and 
dignity  of  the  Commonwealth.  And  the  record  states 
that  the  Court  being  of  opinion  that  the  defendant 
ought  not  to  be  put  upon  his  trial  on  the  said  present- 
ment, because  the  same  did  not  conclude,  "against  the 
peace  and  dignity  of  the  Commonwealth;"  and  the  at- 
torney for  the  Commonwealth  suggesting  that  an  infor- 
mation might  be  filed  upon  the  presentment,  and  that 
leave  would  be  asked  for  the  necessary  process  for  that 
purpose,  the  Court  overruled  the  defendant's  motion 
to  quash;  and  on  motion  of  the  Commonwealth's 
attorney  it  was  ordered  that  the  defendant  should  be 
summoned  to  appear  at  the  next  term  to  shew  cause,  if 
any  he  could,  why  an  information  should  not  be  filed 
against  him  upon  the  presentment.  A  summons  was 
accordingly,  on  the  1st  April  1850,  issued  under  that 
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order,  to  appear  at  the  following  May  term,  to  shew     1850. 
cause  why  the  inforraation  should  not  be  tiled.     The    .p"^ 


defendant  appeared  at  the  May  term  1860,  in  pursuance  . 
of  the  summons,  and  again  moved  the  Court  to  quash  tian*s 
the  presentment;  and  shewed  for  cause:  1.  Because  at  ^^®®- 
the  preceding  term  the  defendant  had  moved  to  quash 
the  presentment  because  informal,  defective  and  insuffi- 
cient, which  motion  was  overruled  by  the  Court,  not- 
withstanding the  Court  was  of  opinion  that  the  pre- 
sentment was  informal,  defective  and  insufficient;  the 
Court  being  also  of  opinion  that  though  informal,  de- 
fective and  insufficient,  yet  it  ought  not  to  be  quashed, 
but  should  stand  as  the  foundation  of  the  rule  against 
the  defendant  for  an  information  to  be  filed.  2.  Be- 
cause the  Court  having  overruled  the  defendant's 
motion  at  the' last  term  to  quash,  the  presentment  was 
still  pending  as  a  separate  and  distinct  prosecution ;  and 
that  therefore,  by  reason  of  the  pendency  of  that  other 
prosecution  for  the  same  supposed  oifence,  charged  in 
the  information,  leave  should  not  be  given  to  file  the 
information.  But  on  this  point  the  Circuit  court  was 
of  opinion  that  the  whole  proceedings  formed  but  one 
prosecution,  and  not  separate  and  distinct  prosecutions. 
3.  Because  the  Commonwealth's  attorney  having  origi- 
nally elected  to  try  the  case  upon  the  presentment,  by 
Bui  ng  out  process  thereon  to  answer  the  presentment,  was 
not  entitled  to  the  rule  for  the  information.  4.  Because 
the  said  supposed  offence  in  the  information  must  have 
been  committed  more  than  a  year  before  granting  the 
rule  to  file  the  information — and  so  barred  by  the  sta- 
tute of  limitations :  referring  to  1  Rev.  Code,  ch.  169, 
§60. 

The  Circuit  court  thereupon  adjourned  to  this  Court 
the  following  questions : 

1.  What  judgment  ought  the  Court  to  have  ren- 
dered at  the  November  term  1849,  on  the  defendant's 
motion  to  quash  the  presentment;  and  what  judgment 
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1850.     ought  now  to  be  rendered  on  the  defendant's  motion 
Tmn.    renewed  to  the  same  effect? 


—— —  2.  Was  the  judgment  of  the  IJourt  at  November 
tian's  term  1849,  overruling  the  defendant's  motion  to  quash 
^^*^'  the  presentment,  any  good  and  sufficient  reason  why 
the  rule  to  file  information  should  not  have  been  grant- 
ed; or  does  that  judgment  of  the  Court  furnish  any 
good  reason  now  ajE^ainst  giving  leave  to  file  the  infor- 
mation ? 

3.  Does  the  suing  out  of  process  on  the  presentment 
to  answer  the  presentment,  and  the  proceedings  had  on 
the  presentment  up  to  the  granting  of  the  rule  on  the 
14th  November  1849,  furnish  any  cause  or  reason 
against  the  granting  of  the  rule,  or  the  filing  the  infor- 
mation ? 

4.  Under  the  facts  and  circumstances  disclosed  by 
the  record,  does  the  act  of  limitations  referred  to  and 
relied  on  by  the  defendant,  protect  him  against  further 
prosecution  by  information  in  the  mode  and  manner 
proposed,  for  the  said  supposed  offence  in  the  informa- 
tion charged? 

Leigh,  J,  delivered  the  opinion  of  the  Court. 

The  Court  is  of  opinion  and  doth  decide,  first,  that 
under  the  facts  and  circumstances  disclosed  by  the  re- 
cord, the  act  of  limitations  referred  to  and  relied  on  by 
the  defendant  does  not  protect  him  against  further 
prosecution  by  information  in  the  mode  and  manner 
proposed  for  the  said  supposed  offence  in  the  said  infor- 
mation charged.  Secondly,  that  the  motion  of  the 
defendant  to  quash  the  presentment  ought  to  be  over- 
ruled. Thirdly,  that  the  judgment  of  the  Court  at  the 
previous  term,  overruling  the  defendant's  motion  to 
quash  the  presentment,  does  not  furnish  any  good  rea- 
son against  giving  leave  to  file  the  information  against 
the  defendant  for  the  offence  mentioned  in  the  present- 
ment.    And,  fourthly,  that  the  suing  out  process  on  the 
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Baid  presentment  against  the  defendant  to  answer  the     1850. 
presentment   merely,  and  not  to  shew  cause  why  an    Tem. 


information  thereon  should  not  be  filed,  and  the  pro-  "zrz — 
1.        ,     1         ,         .  1  ^  Chne- 

ceedings  had  on  the  said  presentment  up  to  the  grant-    tian's 


ing  of  the  said  rule,  on  the  14th  day  of  November 
1849,  does  not  furnish  any  cause  or  reason  against  the 
granting  of  the  said  rule  or  filing  of  the  said  informa- 
tion.    Which  is  ordered  to  be  certified,  &c. 

After  the  Court  had  decided  the  case  the  defendant 
presented  a  petition  for  a  rehearing. 

The  case  was  argued  by  R.  T.  Daniel  and  Bouldin^ 
for  the  defendant,  and  the  Attorney  General^  for  the 
Commonwealth. 

LoMAX,  J.  A  presentment  made  in  the  ordinary 
way  by  a  grand  jury  is  regarded,  in  the  practice  at  com- 
mon law,  as  nothing  more  than  instructions  given  by 
the  grand  jury  to  the  proper  officer  of  the  Court  for 
framing  an  indictment  for  an  offence  which  they  find 
to  have  been  committed.  4  Bl.  Comm.  301 ;  1  Chitt. 
Cr.  L.  162.  When  the  indictment  has  been  prepared 
by  him,  it  is  submitted  to  them;  and  upon  their  finding 
it  a  true  bill,  the  prosecution  commences  upon  that  in- 
dictment. The  presentment  merged  in  the  indictment 
ceases  and  becomes  extinct.  If,  however,  the  officer  of 
the  Court,  who  is  the  representative  of  the  Crown,  and 
whose  concurrence  and  co-operation  in  the  prosecution 
are  always  required,  declines  framing  an  indictment  upon 
these  instructions,  the  presentment  ceases  to  exist  for 
any  purpose. 

In  the  practice  of  Virginia  the  presentment  has  been 
allowed  an  efficacy,  not  known  at  common  law  in  Eng- 
land. It  has  been  allowed,  for  many  purposes,  to  stand 
in  the  place  of  an  indictment;  or  to  stand  as  the  founda- 
tion for  further  proceedings  against  the  party  presented. 


Case. 


Digitized  by  VjOOQIC 


GENERAL   COURT   OF   VIRGINIA. 

1860.     In  the  revisal  of  1748,  p.  188,  the  Legislature  recog- 
T^m.    "ized  this  practice  of  making  the  presentment  stand  in 


.     •  the  place  of  an  indictment,  in  regard  to  presentments 

tian'e    for  penalties  not  exceeding  £  5. ;  and  directed  that  snch  * 

^^^^^'    presentment  need  not  be  drawn  up  in  other  form  than 

as  the  same  stands  presented,  and  thereupon  the  Court 

shall  order  a  summons  forthwith  to  issue,  to  answer  the 

presentment  at  the  next  Court.     1  Rev.  Code,  614  ;  12 

Hen.  Stat.  344.     Again  in  1788,  in  the  act  establishing 

District  courts,  it  was  declared  by  the  Legislature,  that 

upon  presentment  made  by  the  grand  jury  of  an  oftence 

,    not  capital,  the  Court  shall  order  the  clerk  to  issue  a 

summons,  or  other  proper  process,  against  the  person 

presented,  to  appear  and  answer  the  presentment  at  the 

next  Court.      12  Hen.  Stat.  758;    1  Rev.  Code  612. 

So  in  the  gaming  act,  1  Rev.  Code,  ch.  147,  §  21,  which 

was  passed  in  1802. 

The  preocntment,  moreover,  seems,  in  Virginia,  from 
a  very  distant  period,  to  have  been  made  the  founda- 
tion for  a  summons  to  shew  cause  why  an  information 
for  the  offence  presented,  should  not  be  filed  against 
the  accused.  'So  authority  has  been  found  in  the  Eng- 
lish books  that  warrants  such  an  use  of  the  pre^sent- 
ment.  From  what  has  before  been  stated  as  to  the  na- 
ture of  a  presentment  in  the  English  practice,  no  such 
use,  it  is  supposed,  could  be  made  of  it.  Such  a  prac- 
tice as  an  existing  one  in  Virginia,  seems  to  be  clearly 
recognized  in  1786,  in  the  act  directing  the  method  of 
criminal  proceedings  against  free  persons,  (12  Hen. 
Stat.  344 ;  1  Rev.  Code,  614,)  where,  in  regard  to  pre- 
sentments for  small  penalties,  it  is  directed  that  "  no  in- 
formation shall  thereupon  be  filed,'"  but  a  summons  to 
answer  the  presentment.  So  in  the  2l8t  section  of  ch. 
147,  1  Rev.  Code,  in  gaming  cases,  the  Legislature  re- 
cognizes proceedings  upon  presentments  by  rule  to  shew 
cause  why  an  information  should  not  be  filed.  With 
these  peculiarities  as  to  the  nature  of  presentments  in 
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the  Virginia  practice,  established  by  judicial  and  legis-    1850. 
lative  authority,  Mr.  Robinson  has  laid  it  down  that,    xeim. 
generally  speaking,  when  a  presentment  is  made,  the         . — 
order  of  the  Court  is,  that  the  party  be  summoned  to    tian'e 
appear  at  the  next  Court  to  shew  cause  why  an  infor-    ^-^^^^ 
mation  should  not  be  filed  against  him.     But  in  some 
cases,  the  proceedings  are  of  a  more  summary  charac- 
ter."    3  Rob.  Pr.  108. 

These  purposes  of  presentments  and  these  proceed- 
ings upon  them  in  our  practice  were,  doubtless, 
within  the  view  of  the  revisors  of  our  new  Code, 
when  that  general  provision  was  made  that  prose- 
cutions for  oflfences  against  the  Commonwealth,  un- 
less otherwise  provided,  shall  be  by  indictment,  pre- 
sentment or  information.  1847-8,  ch.  20,  §  1.  It 
seems  clear  that  the  presentment  has  in  Virginia  the 
character,  iu  itself,  of  a  criminal  proceeding,  until  it  is 
embodied  and  merged  in  an  indictment  for  the  same 
ofience,  or  in  an  information  filed  upon  it;  and  may 
stand  in  the  place  of  an  indictment,  on  which  th.e  pro- 
secution for  a  misdemeanor  may  proceed,  without  in- 
dictment or  information,  as  was  decided  in  Towles^ 
Case,  5  Leigh  743.  Whether  the  process  upon  the 
presentment  be  a  summons  to  answer  or  be  a  rule  and 
summons  to  shew  cause  why  an  information  should 
not  be  filed  upon  it,  the  present  must  be  regarded 
as  the  primal  accusation  of  the  defendant,  as  the  com- 
mencement and  institution  of  the  prosecution.  The 
proceedings,  by  way  of  information,  must  equally  rest 
upon  it,  as  the  proceedings  in  the  other  case;  for  the 
rule  for  the  information  has  nothing  else  to  rest  upon 
but  the  presentment.  Immediately  upon  the  present- 
ment, the  prosecutor  may  take,  by  leave  of  the  Court,  the 
summons  or  capias  to  answer,  or  take  the  rule  for  a 
summons  to  shew  cause,  and  although  such  proceedings, 
the  summons,  or  the  rule,  should  be  delayed  or  neglect- 
ed, the  prosecution  instituted  by  the  presentment  is  not 
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1860.     discontinued.     For  it  is  enacted  that  no  discontinance 
Tem.    ®^^'^  ^^^  place  in  any  criminal  prosecution,  by  reason 


— -; —  of  the  failure  of  the  Court  to  award  process,  or  to  enter 
tdan^B  a  continuance  on  the  record.  Sess.  Acts  1847-8,  p. 
^^^^^'  147.  If  the  presentment  is  not  discontinued,  but  is 
still  pending,  notwithstanding  such  delay  or  neglect, 
from  whatever  cause  it  may  have  proceeded,  why 
shall  not  the  presentment,  whenever  proceedings  are 
to  be  taken  upon  it,  be  regarded  in  the  same  plight  as 
it  stood  in  at  the  regular  term  at  which  the  proceedings 
should  have  been  taken  ?  If  the  period  of  the  act  of 
limitations  had  become  complete  in  the  interval  between 
making  the  presentment  and  the  motion  at  a  subse- 
quent term  for  process  to  answer  the  presentment,  would 
the  running  of  the  act  of  limitations,  in  such  case  pre- 
clude, by  its  bar,  the  process  that  was  moved  for? 
Would  it  not  be  a  sufficient  answer  to  such  a  defence, 
that  there  was  a  prosecution  commenced  by  the  pre- 
sentment, before  there  was  any  time  that  could  raise 
the  bar;  that  that  prosecution  had  ever  since  the  pre- 
sentment made,  been  pending;  and  that  therefore  the 
limitation  could  have  no  application  to  the  case  ?  Re- 
garding the  rule  for  information  as  only  a  varied  mode 
of  proceeding  upon  the  same  presentment,  why  should 
not  the  same  principles  apply  to  exclude  such  bar  ? 
When  the  motion  is  made  for  the  rule,  it  seems  not  at 
all  more  unreasonable  to  carry  the  time  back  to  the 
date  of  the  pending  presentment,  than  it  would  be  in 
case  the  motion  were  for  a  summons  to  answer  the  pre- 
sentment; which  in  both  cases  is  equally  the  insti- 
tution of  the  prosecution. 

K  such  would  have  been  the  case,  had  there  been  no 
process  to  answer  the  presentment,  or  other  paoceedings 
upon  it  intervening  between  the  presentment  and  the 
subsequent  term  at  which  the  motion  might  be  made, 
the  prosecutor  should  not  be  any  more  precluded  in  this 
case  from  having  a  summons  to  shew  cause,  by  the  pro- 
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cecdiDgs  which  did  here  intervene.  The  presentment 
had  sufficiently,  though  not  technically,  described  the 
body  of  the  offence — the  "  unlawfully  assaulting  and  - 
beating  of  Samuel  Griffin  on  the  9th  September  1848, 
in  the  city  ot  Williamsburg,  and  within  the  jurisdiction 
of  the  Court."  No  objection  is  seen  in  the  completeness 
and  sufficiency  of  this  presentment,  as  a  foundation  for 
a  rule  for  an  information  according  to  the  Virginia  prac- 
tice, though  it  did  omit  the  conclusion  required  by  the 
constitution  in  indictments — "against  the  peace  and 
dignity  of  the  Commonwealth."  If  for  that  or  any 
other  technical  defect  or  informality  in  the  presentment, 
regarding  it  as  an  indictment,  the  Commonwealth's  at- 
torney should  apprehend  that  the  prosecution  might 
not,  perhaps,  be  sustainable,  and  the  real  justice  of  the 
case  be  sacrificed,  why  should  he  be  precluded  by  the 
erroneous  or  doubtful  step  which  he  had  at  first  elected  to 
take,  from  resorting  to  another  course  of  proceeding, 
which  was  originally  open  to  him,  whereby  the  real  jus- 
tice of  the  prosecution  would  be  attainable  ?  It  is  not 
shewn  that  the'change  of  the  mode  of  proceeding  could 
cause  any  surprise,  or  any  wrong  to  the  defendant. 
Every  matter  of  fair  defence  and  exculpation,  was  still 
fully  open  to  him  under  this  new  phase  of  the  prosecu- 
tion. Why  should  not  the  Court  allow,  for  the  purpose 
ofattaining  substantial  justice,  the  correction  of  pending 
proceedings  in  this  case,  that  is  allowable  in  other  cases  ? 
No  reason,  therefore,  can  be  perceived,  why  the  Com- 
monwealth's attorney,  waiving  the  proceedings  upon 
the  summons  to  answer,  should  not  be  permitted  to  re- 
sort to  the  alternative  which  he  might  have  originally 
elected,  a  summons  upon  the  presentment  to  shew 
cause  why  an  information  should  not  be  filed.  More- 
over, the  defendant,  at  his  own  instance,  was  indulged 
with  leave  to  retract  his  plea,  and  the  issue  which  was 
joined  upon  it.  In  doing  so  he  deprived  the  prosecutor 
of  the  benefits  which  might  have  resulted,  in  curing 
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1850.     the  defects  and  informalities  of  the  presentment,  by 
Term.    ^^^8^^  of  that  mode  of  defence,  and  the  trial  and  ver- 


dict which  might  have  been  obtained.  The  defence, 
tian's  instead  of  being  thus  placed  upon  the  merits,  and  upon 
Cage,  ^he  substantial  justice  of  the  case,  attempts  to  place  it- 
self upon  mere  technical  exceptions,  and  thereby  to  de- 
feat justice.  Why  should  not  the  prosecutor  be  al- 
lowed upon  his  part  to  vary  his  proceedings  to  meet 
this  new  exigency  which  the  defendant  has  produced, 
by  reason  of  an  indul.fi:ence  which  he  had  asked  for? 
After  the  defendant  was  allowed  to  retract  his  plea,  the 
obvious  justice  of  the  case  required  that  the  prosecu- 
tor should  be  restored  to  the  same  situation,  as  if  there 
had  been  no  appearance  and  plea  put  in  by  the  defend- 
ant. Xor  is  there  any  strict  rule  of  practice  which 
should  be  allowed  to  defeat  that  justice.  If  in  motions 
for  leave  to  file  an  information,  there  is  any  likelihood 
of  injustice  or  even  anything  inequitable  being  inflicted 
upon  the  defendant,  the  Court,  in  the  exercise  ol  its 
discretion,  will  always  refuse  the  leave.  But  none  such 
appears  in  this  case. 

Chichester's  Case,  1  Va.  Cas.  312,  is  essentially  diffe- 
rent from  the  present  case.  The  prosecution  was  there 
instituted  by  indictment,  and  was  proceeded  upon  in  the 
only  way  marked  out  in  cases  of  indictments.  The 
prosecution  rested  upon  the  indictment  alone ;  and  if 
not  sustainable  upon  the  indictment,  it  could  not  be 
sustained  at  all ;  and  the  defendant  when  discharged 
from  the  indictment  must,  of  course  would,  be  discharged 
from  the  prosecution.  The  indictment  was  for  its  de- 
fectiveness quashed,  and  thereby  that  prosecution  ter- 
minated. It  is  a  well  settled  principle,  that  the  Court 
will  not  in  any  case  grant  an  information,  where  the 
prosecutor  has  already  preferred  an  indictment,  aad  the 
grand  jury  found  a  true  bill,  although  it  was  quashed 
for  insufficiency,  {Anon.  8  Mod.  187.)  Here  the  prose- 
cution was  by  presentment,  which  was  not  as  was  the 
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indictment,  the  act  of  the  prosecutor,  at  least  in  part, 
but  it  was  the  act  of  the  grand  jury.     The  presentment 
had  not  been  quashed.     It  was  still  a  pending  prosecu-* 
tion,  from  which  the  defendant  never  had  been  dis- 
charged. 

Aft  has  before  been  stated,  the  Court  regards  the  pre- 
gentment,  not  the  time  of  tiling  the  information  upon 
it,  as  the  date  of  the  prosecution ;  and  looking  to  that 
date,  there  is  no  room  for  the  application  of  the  statute 
of  limitations.  Acts  1847-48,  ch.  20,  §  14.  And  that 
being  inapplicable  to  the  case,  no  other  serious  objec- 
tion can  be  urged  against  the  information. 

The  petition  of  the  defendant  for  a  reconsideration 
of  the  judgment  heretofore  entered  in  this  case  is  over- 
ruled. 
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Petition  for  a  rehearing  rejected. 


Hunter  v.  The  Commonwealth. 

Confessions  or  admissions  of  an  accomplice  in  a  felony,  made 
after  the  commission  and  completion  of  the  offence,  are  not 
competent  evidence  against  a  prisoner,  even  though  a  previous 
conspiracy  and  combination  between  the  prisoner  and  the  ac- 
complice to  commit  the  felony  has  been  proved. 
The  only  covering  to  an  opening  for  a  window,  is  a  cloth  hung 
over  two  nails  at  the  top,  and  loose  at  the  bottom.  Qujere  :  If 
the  removing  the  cloth  from  one  of  the  nails  is  a  sufficient 
breaking  to  constitute  burglary. 


mo. 

June 
Term. 


rrederiek  B.  Hunter  was  indicted  for  burglary  in  the 
Circuit  court  of  Lee  county,  jointly  with  Thomas  Har- 
dy. There  was  also  a  count  in  the  indictment  charg- 
ing Hunter  with  counselling,  hiring  and  procuring  the 

Vol.  VII. — 41 
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1850.     said  Hardy  to  commit  the  offence.     The  indictment 

Term,    charged  the  offence  to  have  been  committed  on  the 

-: nijffht  of  the  23d  of  October  1848,  by  breakinff  and  en- 
Hunter's  .    .      ,,    ,  ^^^         ^  J .  ,  .      .T      i. 
Case,     tenng  the  house  or  JSancy  iCogers,  and  taking  therefrom 

some  1400  dollars  in  money,  besides  other  things.  It 
seems  that  Hardy  was  first  tried,  and  that  he  was  con- 
victed. 

On  the  trial  of  the  prisoner,  the  proofs  were,  that  the 
entry  into  the  house  was  elFected  through  an  opening 
intended  for  a  window,  but  to  which  there  was  neither 
sash  or  shutter;  and  that  the  covering  over  this  open- 
ing was  an  old  cloak  hung  at  the  top  on  two  nails,  one 
on  either  side  of  the  opening,  and  loose  at  the  bottom. 
This  cloak  was  removed  from  one  of  the  nails,  and  the 
end  of  the  cloak  was  drawn  through  the  opening. 

The  robbery  having  been  discovered  in  the  morning, 
and  tracks  of  men  near  the  house,  and  then  of  horses 
a  little  farther  oft'  having  been  found,  several  persons 
tracked  the  horses  for  twenty-one  miles,  until  they 
came  nearly  to  the  house  of  the  prisoner  in  the  State  of 
Tennessee.  Here  they  found  a  horse  whose  footprints 
corresponded  with  those  of  one  of  the  horses  they  had 
been  tracing,  and  which  had  obviously  been  rode  during 
the  night.  Near  to  the  prisoner's  house  too,  Hardy  was 
found  and  arrested. 

After  the  witnesses  had  detailed  the  facts  as  to  the 
breaking,  the  pursuit  to  the  prisoner's  house,  the  arrest 
of  Hardy,  and  the  subsequent  arrest  of  the  prisoner, 
the  attorney  for  the  Commonwealth  proposed  to  intro- 
duce the  confessions  of  Hardy  made  atter  his  arrest, 
and  in  the  absence  of  the  prisoner.  To  this  evidence 
the  counsel  of  the  prisoner  objected,  on  the  ground  that 
no  conspiracy  between  Hardy  and  the  prisoner  to  cora- 
mit  the  offence  charged  had  been  proved.  The  Court 
stated  that  it  could  not  then  determine  from  the  jevi- 
dence  that  had  been  heard,  whether  the  foundation 
for  introducing  the  confessions  of  Hardy  was  or  was  not 
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then  sufficiently  laid,  but  that  the  evidence  might  be  1850. 

introduced ;  and  when  the  examination  of  witnesses  had  >^^^^ 
progressed  further,  the  Court  would  direct  whether  it 


should  be  excluded  or  not,  if  requested  by  the  prison-  Case. 
er's  counsel.  The  witnesses  thereupon  went  on  to  de- 
tail the  confessions  of  Hardy  made  after  his  arrest  and 
in  the  absence  of  the  prisoner.  These  confessions 
shewed  that  the  prisoner  was  not  present  when  the  rob- 
bery and  burglary  was  committed,  but. that  he  was  then* 
probably  at  his  house  in  Tennessee.  And  they  only 
went  to  sustain  the  count  against  him,  for  advising, 
hiring  and  procuring  Hardy  to  commit  the  offence. 

Although  the  Court  had  reserved  the  question  as  to  the 
competency  of  the  confessions  of  Hardy,  yet  the  ques- 
tion was  not  decided  during  the  progress  of  the  trial, 
nor  was  he  called  on  to  do  so  by  the  prisoner's  coun- 
sel; but  as  the  jurors  were  about  retiring  to  consider  of 
their  verdict,  one  of  them  enquired  of  the  Court,  whe- 
ther they  were  to  consider  the  statements  of  Hardy  as 
evidence  for  their  consideration  or  not.  And  then  .the 
Court  replied,  "that  if  the  jury  believed  from  the  evi- 
dence that  they  heard,  that  there  was  a  conspiracy 
proved  to  have  existed  between  Hardy  and  the  prison- 
er, to  commit  the  offence  charged  against  them  in  the 
indictment,  then  they  were  to  consider  all  Hardy's 
statements  as  proper  evidence  before  them,  and  entitled 
to  as  much  weight  as  if  they  were  the  confessions,  ad- 
missions, or  statements  of  the  prisoner  himself.  But  if 
they  did  not  believe  such  conspiracy  to  be  proved,  they 
were  to  reject  the  statements  of  Hardy  as  no  evidence 
against  the  prisoner."  To  this  proceeding  and  opinion 
of  the  Court  the  prisoner  excepted. 

The  jury  found  the  prisoner  guilty,  and  fixed  the 
term  of  his  confinement  in  the  penitentiary  at  five 
years;  and  the  Court  gave  judgment  accordingly,  sen- 
tencing the  prisoner  to  solitary  confinement  for  one 
twelfth  of  his  time.  Whereupon  he  applied  to  this  Court 
for  a  writ  of  error,  which  was  awarded. 
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1850.         Grattariy  for  the  prisoner. 
June 
Term. 
;-     Thompson,  J,  delivered  the  opinion  of  the  Court 

Ca.<3e.  It  is  the  unanimous  opinion  of  the  Court,  that  it  was 
erroneous  in  the  Court  below  to  admit  the  confessions, 
admissions,  or  declarations  of  Hardy  as  evidence  against 
the  prisoner,  even  though  a  previous  conspiracy  and 
combination  had  been  proved ;  because  it  appears  from 
the  bill  of  exceptions,  that  they  were  made  after  the 
arrest,  and  consequently  after  the  commission  and  com- 
pletion of  the  offence  charged.  1  Greenleaf  s  Evi.  268-9; 
Roseoe's  Crim.  Evi.  38,  39.  A  majority  of  the  Court 
deem  it  unnecessary,  and  therefore  decline  to  express 
any  opinion  upon  the  sufficiency  of  the  evidence 
certified,  to  establish  such  a  breaking  as  to  constitute 
the  crime  of  burglary,  or  upon  any  of  the  other  ques- 
tions presented  by  the  prisoner's  petition  and  assign- 
ment of  errors.  The  judgment  must  be  reversed,  the 
verdict  set  aside,  and  the  cause  remanded  tor  a  new 
trial,  and  the  proper  order  for  the  removal  of  the  pris- 
oner, who  is  now  confined  in  the  penitentiary,  to  the 
county  of  Lee  for  trial. 

Field,  J.  The  prisoner  was  convicted  of  burglary 
in  the  Circuit  court  of  Lee  county,  and  sentenced  to 
confinement  in  the  penitentiary  for  five  years,  one 
twelfth  part  of  which  he  was  to  be  confined  in  a  soli- 
tary cell  thereof  Upon  the  trial,  the  confessions  of 
Hardy,  an  accomplice  in  the  perpetration  of  the  crime, 
which  were  made  after  its  commission,  were  given  in 
evidence  against  the  prisoner,  which  he  objected  to,  and 
asked  the  Court  to  exclude.  The  Court  declined  de- 
ciding the  question  then,  and  postponed  it  until  all  the 
testimony  should  be  heard.  And  after  the  testimony 
had  been  closed,  the  Court  instructed  the  jury,  "that 
if  they  believed  from  the  evidence  that  the  prisoner 
and  Hardy  w^ere  accomplices,  (or  had  entered  into  a  con- 
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spiracy  to  commit  the  offence,)  then  they   were  to  re-     i860, 
gard  Hardy's  confessions  as  good  evidence  against  the    Term. 

prisoner,  otherwise  not."     I  do  not  remember  the  pre-  — — 

cise  language  of  the  instruction.  The  above  is  the  Case. 
substance  of  it.  The  jury  rendered  a  verdict  of  guilty. 
The  prisoner  moved  for  a  new  trial,  which  was  over- 
ruled, and  a  bill  of  exceptions  signed,  which  sets  out 
the  facts  proved  upon  the  trial.  I  am  of  opinion  that 
the  Court  erred  in  not  deciding  the  question  as  to  the 
admissibility  of  the  confessions  of  Hardy.  This  was 
a  question  of  law  which  it  was  the  province  and  duty 
of  the  Court  to  decide,  and  not  refer  it  to  a  jur^'. 
These  declarations  were  improperly  received  as  evidence 
against  the  prisoner.  The  confessions  or  declarations 
of  an  accomplice  or  confident  made  when  they  were  in 
the  act  of  committing  an  offence,  or  when  in  its  way 
of  commission,  can  be  received  as  evidence  against  all 
parties  to  the  conspiracy.  But  after  the  commission  of 
the  act  is  complete  and  over,  declarations  subsequently 
made  by  an  accomplice  are  good  evidence  against  him 
only,  unless  made  in  the  presence  of  his  partners  in  the 
crime.  .1  am  also  ot  opinion,  that  the  facts  set  forth  in 
the  bill  of  exceptions  do  not  amount  to  burglary.  (See 
Lawrence's  Case,  19  Eng.  C.  L.  R.  560.)  For  these 
three  errors  I  think  the  judgment  should  be  reversed, 
the  verdict  set  aside,  and  a  new  trial  awarded.  Believ- 
ing that  the  offence  proved  upon  the  trial  does  not 
amount  to  burglary,  I  deem  it  unnecessary  to  say  any- 
thing about  the  non-residence  of  the  prisoner,  and  his 
being  absent  from  the  State  when  the  offence  charged 
in  the  indictment  was  committed. 

I  will  further  remark,  that  so  much  of  the  sentence 
as  requires  confinement  in  a  solitary  cell  of  the  peniten- 
tiary is  irregular,  the  law  upon  this  subject  having  been 
repealed. 
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DECEMBER    TERM    1850. 


JUDGES 

Field, 
Lomax, 

PRESENT. 

Leigh, 
Thompson 

Bell' 

3  Case. 

1850. 

Deceml)*r 

Term. 

A  prisoner  being  sent  on  for  further  trial  by  an  examining  Court, 
which  sat  during  the  session  of  the  Circuit  court  to  which  he  is 
sent  for  further  trial ;  that  term  of  the  Ciircuit  court  is  not 
one  of  the  two  at  which  the  'statute  directs  that  he  shall  be 
indicted,  or  that  he  shall  be  discharged  from  imprisonment 

This  is  an  application  to  this  Court  for  a  writ  of 
habeas  corpus  by  Alonzo  G.  Bell.  It  appears  that  he 
was  arrested  in  the  county  of  Campbell  in  March  1850, 
on  a  charge  for  horse  stealing.  At  the  May  term  of 
the  County  court  he  was  examined,  and  sent  on  for 
further  trial  before  the  Circuit  court.  It  seems  that  the 
Circuit  court  was  in  the  sixth  day  of  its  session  when 
the  prisoner  was  examined  before  the  County  court; 
and  he  was  not  indicted  either  at  that  term  of  the 
Circuit  court  or  at  the  October  term. 

In  November  the  prisoner  applied  to  the  Judge  of  the 
Circuit  court  for  a  writ  of  habeus  corpus,  and  to  be 
discharged  from  custody,  on  the  ground  that  two  terms 
had  passed  since  the  examining  Court  without  his  be- 
ing indicted.  The  Judge  refused  to  discharge  him. 
And  then  the  prisoner  applied  to  this  Court  to  be  dis- 
charged out  of  custody  on  the  same  grounds. 
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Irving  and  Johnson^  for  the  prisoner.  1850. 

Decemb'r 
Term. 
LoMAX,  J.  delivered  the  opinion  of  the  Court.  — 

Upon  the  petition  filed  in  this  case  the  petitioner  Caae. 
asks  that  this  Court  "will  cause  the  petitioner  to  be 
discharged  from  further  imprisonment,"  &c.  The  writ 
of  habeas  corpus  is  not  applied  for  expressly  by  the 
petition,  but  is  now  applied  for  by  motion,  as  the  means 
of  effecting  the  discharge  which  is  asked  for.  The 
evidence  offered  to  shew  probable  cause  to  believe  that 
the  petitioner  *' is  detained  without  lawful  authority  " 
in  custody,  consists  of  a  petition  offered  by  him  to  a 
circuit  Judge,  with  an  affidavit  dated  2l8t  October  1850, 
endorsed  on  the  petition,  of  the  truth  of  the  statements 
therein  contained ;  and  the  proceetlings  of  the  exami- 
ning Court  of  Campbell  county  on  the  13th  May  1850, 
deciding  in  that  Court  that  the  charge  whereof  the 
petitioner  was  accused,  should  be  "  further  enquired  into 
and  the  accused  remanded  back  to  jail  to  await  a  trial 
of  the  said  charge  before  the  Judge  of  the  Circuit  Su- 
perior court  of  law  and  chancery  for  the  said  county, 
at  the  present  or  next  term  thereof; "  and  a  certificate 
of  the  clerk  of  the  Circuit  court  of  Campbell  county, 
dated  the  21st  October  1850,  that  there  had  been  no 
indictment  filed  in  said  Court  against  Aloiizo  G.  Bell ; 
and  the  denial  ot  the  writ  of  habeas  corpus  endorsed 
on  the  1st  November  1850  upon  the  petition,  by  the 
circuit  Judge  when  he  was  applied  to  for  the  writ. 
This  Court  has  not  paused  to  consider  whether  the 
application  now  made  is  presented  in  the  proper  shape, 
or  upon  sufficient  proofs  of  the  matters  alleged,  to  be 
entertained  by  the  Court.  Supposing  the  application 
in  all  respects  to  be  regular,  the  Court  has  considered 
the  question  upon  which  the  petitioner  contends  that 
he  is  entitled  to  be  discharged  from  further  imprison- 
ment. He  claims  his  discharge  upon  the  ground,  that 
on  the  13th  of  May  1850  he  was  remanded  back  to 
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1850.  jail  to  await  a  trial  before  the  Circuit  Superior  court, 
T^rm.  ^  which  Court  was  then  in  session ;  and  that  he  was  not 
■  then  indicted  at  that  term,  nor  at  the  term  of  that  Court 


Beirs 

Case,     in  October,  (presuming  that  there  was  a  court  held  in 

October,)  as  the  second  term  of  the  Court  at  which  he 
was  held  to  answer. 

This  Court  is  of  opinion  that  in  ascertaining  what  is 
the  second  term  of  the  Court  at  vvhich  the  prisoner  is 
held  to  answer,  the  May  term,  which  was  (as  it  would 
seem)  at  the  time  the  prisoner  was  remanded,  in  the 
sixth  day  of  its  session,  ought  not  to  be  taken  into  the 
computation.  Regularly  in  the  course  of  criminal  pro- 
ceedings, the  grand  jury  who  are  to  indict,  are  sum- 
moned to  attend  on  the  first  day  of  the  Court  (Code 
of  1849,  p.  766,)  the  venire  facias  for  the  jurors  to  try 
him  are  summoned  to  the  first  day  of  the  Court 
Before  the  term  of  the  Court,  the  clerk  is  directed  to 
make  out  a  docket  of  *'  the  pending  causes,  including 
the  Commonwealth's  cases;"  and  in  order  to  put  the 
Circuit  court  and  the  oflScers  of  the  law  in  possession 
of  the  case,  it  is  required  when  a  person  is  remanded, 
that  the  clerk  of  the  examining  Court  shall  certify  to 
the  ckrk  of  the  Court  where  the  accused  is  to  be  tried, 
copies  of  all  recognizances  taken  by  the  examing 
Court,  (for  attendance  of  witnesses  &c.  at  the  trial),  and 
shall  certify  to  the  attorney  prosecuting  for  the  Com- 
monwealth in  the  Court  wherein  the  trial  is  to  be,  a 
copy  of  the  order  remanding  the  accused,  and  of  the 
depositions  taken  on  the  examination,  and  of  any  war- 
rant in  the  case  which  remains  filed  in  the  clerk's 
office.  All  these  preparatory  proceedings  for  trial,  to 
make  them  consistent,  must  all  be  taken  together,  as 
having  reference  to  the  first  day  of  the  term;  and 
would  seem  to  shew  that  when  the  Legislature  speaks 
of  a  term  of  the  Court  at  which  the  prisoner  is  held  to 
answer,  it  contemplates  a  term  complete  by  commen- 
cing on  the  first  day.     The  Legislature  seems  to  be 
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more  explicit  in  the  36th  section  of  chap.  208,  where     1850. 
"  the  prisoner  is  directed  to  be  forever  discharged  from    x^m.  ' 

prosecution  for  the  offence,  if  there  be  three  regular ; — 

terras  of  such  Court  after  his  examination,  without  a  caae. 
trial,"  &c.  Consistency  requires  an  uniformity  of  in- 
terpretation in  both  parts  of  the  law,  where  the  terms 
are  spoken  of,  viz. :  complete  terms  commencing  on  the 
regular  days.  Many  mischiefs  in  the  administration  of 
criminal  justice  might  arise,  if  the  term  of  the  Circuit 
court,  though  only  an  hour  before  its  adjournment,  or 
however  engrossed  with  its  business  on  hand,  shall  be 
counted  for  a  term  at  which  the  prisoner  is  held  to 
answer,  because  the  accused  has  at  that  period  of  the 
term  been  remanded  by  the  examining  Court.  It  is 
very  true  that  potentially  the  prisoner  might  be  tried 
during  the  remaining  term  of  the  Circuit  court,  when 
he  is  remanded  by  the  examining  Court  after  the  first 
day  of  the  term.  The  Court  may  cause  another  grand 
jury  to  be  empaneled,  though  the  regular  grand  jury 
summoned  to  the  first  day  may  have  been  discharged ; 
and  it  may  award  a  venire  facias  for  petit  jurors;  and 
it  may  cause  the  witnesses  to  be  summoned ;  and  the 
preparatory  certificate  of  the  clerk  of  the  examining 
Court  may  be  accepted  as  satisfactory,  though  brought 
in  at  a  subsequent  day  of  the  term.  It  seems  much 
better  to  take  some  fixed  and  uniform  rule  from  the 
language  and  meaning  of  the  statute,  than  a  rule  de- 
rived from  what  the  Circuit  court  may  be  supposed,  in 
a  presumed  state  of  its  business,  to  have  had  the  capa- 
city to  do. 

In  England  "  the  term,"  according  to  the  common 
law,  is  understood  as  the  term  o^'  a  day,  and  that  day 
is  the  first  day  of  the  term,  to  which  all  the  after  pro- 
ceedings have  reference.  This  interpretation  is  there 
given  in  criminal  as  well  as  in  civil  proceedings.  The 
same  notion  has  been  recognized  in  our  own  Courts, 
where  the  date  of  a  judgment  rendered  during  the 
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1850.     term  has  always  had  reference  to  the  first  day  of  the 

eoemb' 

Term. 


Deoemb'r^^^,^ 


There  is  an  obvious  propriety  in  the  present  and  the 

Case,     like  cases,  to  regard  the  term  at  which  the  accused  is 

held  to  answer,  to  be  the  term  commencing  on  the  first 

day  of  the  Court ;  to  be  a  complete  term  as  well  iu  its 

beginning  as  its  ending. 

Petition  rejected. 
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JUNE  TERM  1851. 


JUDGES   PRESENT. 


Mdd, 
LomaXy 


Ldghy 
Thompson. 


Perkins  v.  The  Commonwealth.  i?5i- 

Jane 
Tenn. 
An  indictment  for  forgery  charged  the  forgery  of  a  negotiable 
note,  and  set  it  out  in  hoc  verba ;  without  setting  out  the  en- 
dorsements upon  the  back  of  it.  On  the  trial  when  the  note 
was  offered  in  evidence,  it  was  objected  to  on  the  ground  of 
variance.  Held  :  It  was  not  necessary  to  set  out  in  the  indict- 
ment the  endorsements  upon  the  note,  or  any  other  matter 
written  upon  the  same  paper,  constituting  no  part  of  the  note 
itself;  and  not  entering  into  the  essential  description  of  that 
instrument. 

The  note  said  "  I  promised  to  pay,"  &c.  It  was  still  a  negotia- 
ble note,  though  a  bank  might  refuse  to  discount  it  because  of 
its  informality. 

After  the  case  had  been  submitted  to  the  jury  and  they  had 
retired  to  consider  of  their  verdict,  they  returned  into  Court 
and  asked  the  Court  to  instruct  them  as  to  whether  it  was  ne- 
cessary that  they  should  be  satisfied  that  the  prisoner  did  actu- 
ally and  personally  forge  the  paper  charged  in  the  indictment, 
in  order  to  his  conviction.  The  Court  instructed  them  that 
either  the  actual  forgery  by  the  prisoner,  or  his  actual  presence 
aiding  and  assisting  with  a  felonious  intent,  when  the  foi^ged 
instrument  was  made,  constituted  the  offence  of  forgery.  Held  : 
The  instruction  being  responsive  to  the  enquiry  propounded  by 
the  jury,  even  if  it  was  an  abstract  proposition,  yet  as  the  jury 
asked  an  instruction  on  the  point,  and  the  instruction  given, 
correctly  stated  the  law,  it  is  not  cause  for  setting  aside  the 
verdict. 
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1851.         In  April  1851,  Henry  T.  Perkins  was  indicted  for 

Tera.    forgery,  in  the  Circuit  court  of  law  for  the  county  of 

— ;;- Henrico.     The  first  count  of  the  indictment  set  out 

Case,     the  paper  which  was  charged   to  have  been  forged, 

which  was  as  follows : 


"$4000. 

Seem  Islands^  Fluvanna  County^ 
December  10th,  1850. 
Sixty  days  after  date,  for  value  received,  T  promised 
to  pay  to  the  order  ot  William  T.  Hillous,  4  thousand 
dollars;  without  offset,  negotiable  and  payable  at  the 
Bank  of  Virginia,  at  Richmond. 

John  H.  Cocke." 

There  were  two  other  counts  which  charged  the 
forgery  of  the  note.  But  none  of  the  counts  set  oat 
or  referred  to  the  endorsements  upon  it. 

On  the  trial  the  prosecuting  attorney,  offered  iu  evi- 
dence a  note  conforming  on  its  face  to  that  set  oat  ia 
the  indictment ;  but  on  the  back  of  it  was  endorsed  the 
names  of  W.  Gault  and  William  T.  Hillous :  And  the 
prisoner,  by  his  counsel,  moved  the  Court  to  exclude 
the  paper  from  going  in  evidence  to  the  jury,  upon  the 
ground  that  no  count  in  the  indictment  set  forth  the 
endorsements  upon  it ;  so  that  there  was  a  variance  be- 
tween the  allegations  and  the  proofs.  But  the  Court 
overruled  the  motion,  and  tht;  prisoner  excepted. 

After  all  the  evidence  had  been  introduced  and  the 
testimony  closed,  and  the  jury  had  retired  to  consider 
of  their  verdict,  they  returned  into  Court  and  asked  the 
Court  to  instruct  them  as  to  whether  it  was  necessary 
that  they  should  be  satisfied  that  the  prisoner  did  actu- 
ally and  personally  forge  the  paper  charged  in  the  in- 
dictment, in  order  to  his  conviction.  And  the  Court  iu- 
structed  the  jury  that  if  from  the  evidence  they  were 
satisfied  that  the  prisoner  either  actually  and  personally 
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made  the  forged  instrument,  or  was  actually  present,     1861. 
aiding,  abetting  and  assisting,  with  a  felonious  intent,    xerm. 


when  the  forged  writing  was    made,  they  must  find  , 

him  guilty,  aud  to  this  opinion  of  the  Court  the  pris-     Case, 
oner  again  excepted. 

The  jury  found  the  prisoner  guilty,  and  fixed  the 
term  of  his  imprisonment  in  the  penitentiary  at  two 
years.  Thereupon  he  applied  to  the  Court  for  a  new 
trial,  which  was  refused ;  and  he  again  excepted.  The 
facts  proved  on  the  trial  were  spread  on  the  record,  and 
they  are  as  follows : 

On  the  13th  December  1850,  the  prisoner  brought  to 
the  Bank  of  Virginia  the  paper  writing  referred  to  in 
the  first  bill  of  exceptions,  and  demanded  the  money 
for  it.  He  was  very  much  intoxicated,  but  appeared  to 
know  what  he  was  about;  and  certainly  seemed  anx- 
ious to  get  the  money.  He  was  told  he  could  not  get 
the  money,  and  said  he  was  very  much  surprised  to 
hear  it;  that  his  uncle  had  told  him  he  had  nothing  to 
do  but  to  present  the  paper  and  get  the  money.  He 
said  he  had  a  drove  of  hogs  coming  to  town;  and 
added  that  the  note  would  be  all  right.  The  president 
and  cashier  of  the  bank  then  had  him  taken  into  cus- 
tody. 

It  was  further  proved  that  there  was  such  a  man  as 
William  T.  Hillous  ;  that  he  had  been  in  Richmond  in 
the  Bank  of  Virginia,  within  ten  days  before  the  trial 
of  this  cause;  and  was  thought  to  be  a  man  of  exten- 
sive dealings  as  a  hog  drover. 

It  was  further  proved  that  the  signature,  John  H. 
Cocke,  was  not  written  by  that  gentleman,  nor  by  his 
authority ;  and  that  no  part  of  the  note  was  written  by 
him.  That  his  post  oflice  is  Seven  Islands,  Fluvanna 
county;  and  that  he  does  not  know  the  prisoner;  and 
had  never  seen  him,  to  his  knowledge,  until  the  time  of 
his  trial. 
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1851.         It  was  further  proved  that  the  note  introduced  in 

Tctdq.    evidence  is  informal  according  to  the  rules  of  the  bank; 

^  and  even  if  genuine  would  not  have  been  discounted. 

Case.     It  was  further  proved  that  the  endorsement  of  the  name 

of  W.  Gault  on  the  note  is  not  genuine ;  and  the  CJourt 

certified  that  it  seemed  to  the  Court  that  the  names  of 

W.  Gault  and  William  T.  Hillous,  endorsed  on  the 

note,  are  in  the  same  handwriting  with  the  whole  body 

of  the  note,  including  the  signature  John  H.  Cocke. 

The  Court  gave  judgment  upon  the  verdict,  and  there- 
upon the  prisoner  applied  to  this  Court  for  a  writ  of 
error. 


iZ.  i?.  Hoxoison  for  the  prisoner. 

LoMAX,  J,  delivered  the  opinion  of  the  Court. 

The  Court  is  of  opinion  that,  as  this  prosecution  was 
only  for  forging  the  writing  which  purported  to  be  a 
negotiable  note,  there  was  no  necessity  that  the  indict- 
ment should  set  out  the  endorsements,  or  any  other 
matter  written  upon  the  same  paper,  constituting  no 
part  of  the  note  itself,  and  not  entering  into  the  essen- 
tial description  of  that  instrument.  It  is  enough  to  set 
out  in  the  indictment  the  note  itself,  without  any  other 
extrinsic  marks  or  writings  upon  the  same  paper.  Qm- 
monwealih  v.  Ward^  2  Mass.  R.  397;  Simmons  v.  The 
State,  (Ohio,)  7  Ham.  R.  pt.  1,  116.  When  the  paper 
with  these  unessential  marks  and  writings  is  offered  in 
evidence,  for  the  purpose  of  sustaining  the  prosecution 
for  the  forgery  of  the  note,  there  will  be  no  valid  ob- 
jection on  the  ground  of  variance  between  the  proofs 
and  the  charges  laid  in  the  indictment.  Stark.  Cr.  PI. 
113;  Rexv,  Testkky  in  note,  1  East's  R.  180;  East's 
Cr.  Law  925;  Commonwealth  v.  Adams^  7  Mete.  R. 
50;  Commonwealth  v.  Searle^  2  Binn.  R.  332;  Com- 
monwealth  v.  Ross^  2  Mass.  R.  373. 
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Nor  is  there  any  ground  for  the  exception  that  the     I85i. 
negotiable  note,  which  is  truly  set  out,  contained  the    xem. 


acknowledgment  of  the  promise  to  pay  in  the  past  tense,  — - 
instead  of  the  usual  promise  in  the  present  tense.  Case. 
Whether  it  was  in  the  past  or  present  tense,  it  was 
equally  a  negotiable  promissory  note.  Commonwealth 
V.  Parmenter,  5  Pick,  R.  279.  Nor  would  the  paper 
lose  the  character  of  a  negotiable  promissory  note,  as 
charged  in  the  indictment,  because  there  should  be  any 
thing  in  the  frame  of  the  note  which  might,  for  want 
of  some  conformity  to  the  practice  of  the  bank,  deter 
the  bank  from  discounting  the  note.  It  was  not  less  a 
negotiable  promissory  note  though  the  bank  might  re- 
fuse to  negotiate  it. 

Nor  is  there  any  ground  for  the  exception,  stated  as 
the  third,  in  the  petition.  The  instruction  given  by 
the  Court  was  a  direct  response  to  the  enquiry,  which 
was  propounded  by  the  jury,  for  settling  their  doubts, 
according  to  the  views  taken  by  them  of  the  evidence 
in  the  case.  The  matters  of  law,  stated  by  the  Court 
in  that  instruction,  were  correctly  stated.  Even  if  it 
might  seem  to  others  than  the  jury  to  be  an  instruction 
upon  what  might  be  deemed  abstract  and  foreign  from 
the  case,  yet  the  verdict  ought  not  to  be  set  aside  on 
that  account;  the  judgment  of  the  Court  being  right 
upon  the  question  submitted  to  it  by  the  jury. 

Another  exception  stated  in  the  petition  to  the  pro- 
ceedings of  the  Court  below,  is  the  refusal  of  the  Court 
to  award  a  new  trial,  it  being  alleged  that  the  evidence 
in  the  record  is  insufficient  to  sustain  the  verdict.  It 
is  abundantly  proved  that  the  note  was  forged;  and 
that  the  note  so  forged  was  in  the  possession  of  the  ac- 
cused ;  and  that  he  was  seeking  to  utter  it,  and  to  de- 
rive benefit  from  it.  When  the  forgery  was  detected, 
he  oflfered  no  explanation  whatsoever  in  regard  to  the 
paper — how  or  when  it  came  to  his  hands — nor  of  any 
of  the  circumstances  connected  with  the  paper,  or  his 


Digitized  by  VjOOQIC 


656  GENERAL  COURT  OF  VIRGINIA. 

1851.    possession  of  it.     He  made  no  attempt  to  offer  any  such 

Term,    explanation.     By  whom  the  forgery  of  the  paper  was 

— -  committed,  whether  by  the  accused  or  some  other  per- 

Case.     son,  was  a  question  of  fact  for  the  jury  to  decide  upon, 

after  weighing  all  the  proofe  and  circumstances  of  the 

ease.     It  was  so  held  by  Story,  J.  in  United  Slates  v. 

Britton^  2  Mason's  R.  464 ;  and  seems  so  to  have  been 

held  in  Spencer's  Case,  2  Leigh  751. 

The  rule  of  evidence  in  such  cases  was  laid  down 
in  the  Supreme  court  of  North  Carolina,  in  the  case  of 
The  State  v.  Britt,  3  Dev.  R.  122 ;  and  in  the  case  of 
The  State  v.  Morgan,  2  Dev.  &  Batt.  348.  Ruffin, 
C.  J.  in  delivering  the  opinion  of  the  Court  in  the  lat- 
ter of  these  cases,  maintained  that  the  accused  being 
in  possession  of  the  forged  order,  drawn  in  his  own  fe- 
vour,  were  facts  constituting  complete  proof  that,  either 
by  himself,  or  by  false  conspiracy  with  others,  he  forged 
or  assented  to  the  forgery  of  the  instrument — that  he 
either  did  the  act  or  caused  it  to  be  done,  until  he 
shewed  the  actual  perpetrator,  and  that  he  himself  was 
not  privy.  A  distinction  was  taken  between  having 
such  paper,  as  a  forged  order,  in  possession,  and  having 
a  counterfeit  bank  note ;  an  instrument  current  in  its 
nature,  and  which  might  well  come  innocently  to  any 
one's  hands.  In  the  case  of  the  forged  order,  he  who 
holds  it  under  such  circumstances,  it  was  said,  should 
be  taken  to  be  the  forger,  unless  he  shews  the  contrary. 
.  And  it  was  moreover  said,  in  one  of  the  cases  cit^d,  that 
with  the  exception  of  such  papers  as  pass  from  hand 
to  hand  in  the  common  transactions  of  life,  the  utter- 
ing of  a  forged  paper,  if  unexplained,  is  in  sound  sense, 
evidence  of  the  forgery  of  the  paper  by  the  utterer. 

In  the  present  case,  it  was  proved  that  the  endorse- 
ment of  Gault,  as  well  as  the  note  itself,  was  forged. 
Although  in  the  order  of  endorsements  his  name  pre- 
cedes the  endorsement  of  the  payee,  he  must  be  regard- 
ed as  the  pretended  endorsee  of  the  payee;  and  the  title 
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of  the  accused  must  be  regarded  as  derived  under  this  1S5I. 
forged  endorsement  of  Gault's  name.  This  case  does  x,lj^, 
not  require  the  Court  to  decide  what  is  the  degree  of- 


Perkins' 
proof,  or  the  character  ot  the  proof,  as  being  presump-     caae. 

tive  or  prima  facie^  which  is  furnished  against  the  ac- 
cused as  the  forger,  by  the  mere  circumstances  that  the 
instrument  was  forged  and  that  he  was  endeavouring  to 
utter  or  to  use  it  for  his  own  benefit.  Tbese  circum- 
stances it  was  the  province  of  the  jury  to  weigh,  as  im- 
portant proofs  against  him ;  and  to  combine  them  in 
iheir  consideration  of  the  case,  with  the  circumstance 
of  the  forged  endorsement,  and  the  total  omission  on 
his 'part,  to  offer  anj'  exculpatory  explanation  whatso- 
ever. In  combination  with  these  or  any  other  circum- 
stances before  the  jury,  the  evidence  tended  with  pow- 
erful effect  to  convict  the  accused,  as  charged  in  the  in- 
dictment, with  having  forged  the  note.  In  the  exercise 
of  its  appellate  jurisdiction  in  a  criminal  prosecution, 
this  Court  cannot,  without  violating  the  authority  of 
precedent  decisions  in  such  cases,  interpose  to  disturb 
or  set  aside  the  verdict  which  has  been  rendered  by  the 
jury  in  this  case.  It  cannot  pronounce  that  the  Court 
below  erred  in  refusing  to  grant  a  new  trial. 

The  writ  of  error  applied  for  is  refused. 


Vol.  VII — 42 
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1851.  Livingston  v.  The  Commonwealth. 

June 


Term. 


Although  as  a  general  rule  it  is  improper  after  a  cause  has  beai 
submitted  to  the  jury,  to  introduce  new  testimony  or  examine 
new  witnesses ;  yet  for  good  cause  it  may  be  done.  In  radi 
case  the  Court  must  exercise  a  sound  discretion  ;  and  when  tibie 
circumstances  of  the  case  make  it  necessary,  either  party  shoold 
be  permitted  to  introduce  new  testimony  and  new  witnesses. 

George  Livingston  was  indicted  in  May  1851,  in  the 
Circuit  court  of  Petersburg,  for  larceny  in  stealing  three 
gold  chains  md  a  ring,  of  the  goods  of  John  B.  Ste- 
vens and  Thomas  R.  Hopkins,  jewellers,  in  the  city  of 
Petersburg,  trading  under  the  firm  of  Stevens  4  Hop- 
kms. 

After  the  evidence  hud  been  introduced,  the  counsel 
for  the  prisoner  in  his  argument  before  the  jury,  insisted 
that  the  gold  chains  and  the  ring  charged  in  the  indict- 
ment to  be  the  property  of  John  B.  Stevens  and  Tho- 
mas R.  Hopkins,  jewellers,  in  the  city  of  Petersburg, 
trading  under  the  firm  and  style  of  Stevens  &  Hopkins, 
had  not  been  proved  to  be  the  property  of  said  Stevens 
&  Hopkins,  as  laid  in  the  indictment.  And  the  attor- 
ney for  the  Commonwealth  in  his  reply  to  that  part  of 
the  argument,  contended  that  it  had  been  so  proved. 
The  jury  retired,  and  not  being  able  to  agree  in  their 
verdict,  were  adjourned  over  to  the  next  day;  and  upon 
being  brought  into  Court  the  next  morning,  the  counsel 
for  the  prisoner  moved  the  court  to  instruct  the  jury, 
'*  that  if  they  believe  from  the  evidence  that  the  Com- 
monwealth has  failed  to  prove  the  existence  of  the  co- 
partnership of  Stevens  &  Hopkins,  and  that  the  proper- 
ty was  in  them  as  partners  as  alleged  in  the  indictment, 
then  they  must  acquit  the  prisoner,  the  burden  of  proot 
being  on  the  Commonwealth  to  shew  these  ikcts." 
Whereupon  the  attorney  for  the  Commonwealth  pro- 
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posed  to  call  upon  John  B.  Stevens,  one  of  the  witnesses    1851. 
examined  on  the  day  before,  to  prove  more  explicitly    xerm. 

the  ownership  of  the  property  as  laid  in  the  indictment.  -— 

To  the  introduction  of  this  proof  or  any  other  at  this  ton's 
stage  of  the  trial,  the  prisoner  objected;  but  the  Court  ^^^• 
overruled  the  objection,  and  permitted  the  said  Stevens 
to  be  again  examined :  And  he  proved  that  the  gold 
chains  and  the  ring  were  the  property  of  Stevens  & 
Hopkins  as  laid  in  the  indictment.  The  Court  there- 
upon refused  to  give  the  instructions  asked  for  by  the 
prisoner  in  the  form  in  which  they  were  propounded, 
but  instructed  the  jury  "that  it  they  should  believe 
from  the  whole  evidence  in  the  cause,  as  well  that  given 
in  on  yesterday  as  that  given  in  to-day  by  the  said  Ste- 
vens, that  the  Commonwealth  had  failed  to  prove  that 
the  gold  chains  and  ring  or  any  part  of  them,  were  the 
property  of  John  B.  Stevens  and  Thomas  R.  Hopkins, 
jewellers,  in  the  city  of  Petersburg,  trading  under  the 
firm  of  Stevens  &  Hopkins,  £fs  laid  in  the  indictment, 
then  they  ought  to  find  the  prisoner  not  guilty ;  it  being 
incumbent  on  the  Commonwealth  to  prove  the  owner- 
ship as  laid  in  the  indictment."  And  the  Court  certi- 
fied the  evidence  given  in  on  the  day  before,  from 
which  it  was  obvious,  that  if  the  joint  ownership  of 
the  property  and  the  partnership  of  Stevens  &  Hopkins 
were  not  proved  by  the  witnesses,  it  was  only  because 
the  fact  was  not  made  a  question.  The  witnesses  were 
Stevens  and  two  of  the  clerks  in  the  shop.  The  clerks 
proved  a  taking  from  the  shop ;  they  proved  that  not 
knowing  the  price  of  a  chain  which  the  prisoner  was 
proposing  to  buy,  one  of  them  was  sent  by  the  other 
to  ask  Mr.  Hopkins  the  price,  he  being  in  another  room. 
Ajid  when  Mr.  Stevens  came  into  the  shop,  he  was  im- 
mediately informed  that  the  prisoner  had  taken  a  gold 
chain,  and  he,  and  the  witness  by  his  directions,  went 
in  pursuit  of  him. 
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1851.         The  prisoner  excepted  to  the  opinions  of  the  Court 
Term,    o-dmittin^  the  evidence  and  refusing  the  instruction  as 


.        asked.     And  the  jury  having^  found  him  guilty,  and 
ton's     fixed  the  term  of  his  imprisonment  in  the  penitentiary 
^^^-     at  eighteen  months,  and  the  Court  having  given  judg- 
ment against  him  accordingly,  he  applied  to  this  Court 
for  a  writ  of  error. 

Field,  J.  delivered  the  opinion  of  the  Court. 

The  prisoner  was  indicted  in  the  Circuit  court  of 
Petersburg  for  larceny.  He  was  convicted  and  sen- 
tenced to  be  confined  in  the  penitentiary  for  eighteen 
months.  The  larceny  consisted  in  stealing  certain  jew- 
elry from  John  B.  Stevens  and  Thomas  R.  Hopkins, 
jewellers,  in  the  city  of  Petersburg,  trading  under  the 
firm  of  Stevens  &  Hopkins.  After  the  testimony  had 
been  given  in  upon  the  trial,  and  the  arguments  of 
counsel  heard,  the  jury  retired  to  consider  of  their  ver- 
dict, and  not  being  able  ^o  agree  upon  a  verdict  on  the 
first  day,  they  were  brought  into  Court  and  adjourned 
over  in  the  usual  way,  until  the  next  day.  On  the  next 
day  they  appeared  in  Court  pursuant  to  their  adjourn- 
ment, and  the  counsel  for  the  prisoner  asked  the  Court 
to  instruct  the  jury,  "  that  if  they  believed  from  the 
evidence,  that  the  Commonwealth  has  failed  to  prove 
the  existence  of  the  copartnership  of  Stevens  &  Hop- 
kins, and  that  the  property  was  in  them  as  partners,  as 
alleged  in  the  indictment,  then  they  must  acquit  the 
prisoner,  the  burthen  of  proof  being  on  the  Common- 
wealth to  shew  these  facts."  The  attorney  for  the 
Commonwealth  then  proposed  to  recAll  John  B.  Ste- 
vens, one  of  the  partners,  who  had  been  examined  the 
day  before,  to  be  examined  more  fully  upon  these 
points.  The  Court  permitted  him  to  be  recalled.  He 
was  re-examined  and  proved  that  the  stolen  articles  be- 
longed to  Stevens  &  Hopkins.     The  prisoner  complains 
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of  this,  and  assigns  it  as  one  of  the  grounds  for  revers-     1851. 
iog  the  judgment.    Whilst  we  have  no  hesitation  in    xerm. 


saying  that,  as  a  general  rule,  after  a  cause  has  been  — : 

submitted  to  a  jury,  it  is  improper  to  introduce  new  tes-  tonT 
timony  or  examine  new  witnesses,  there  can  be  no  ^^^* 
doubt  of  the  propriety  for  good  cause  shewn  of  admit- 
ting new  testimony,  or  the  examination  of  new  wit- 
nesses. But  in  allowing  this  to  be  done,  the  Court 
must  exercise  a  sound  discretion.  When  the  circum- 
stances of  the  case  make  it  necessary  and  proper  to  do 
so,  the  Court  ought  to  permit  either  party  to  introduce 
new  witnesses  and  new  testimony.  But  the  case  betore 
the  Court  is  not  altogether  a  case  of  that  sort ;  after  the 
cause  had  been  committed  to  the  jury,  it  was  the  pri- 
soner who  called  upon  the  Court  to  give  an  instruction, 
based  no  doubt  upon  a  failure  through  inadvertence  on 
the  part  of  the  prosecuting  attorney,  to  examine  the  wit- 
ness upon  the  right  of  property.  The  existence  of  the 
partnership  was  no  doubt  a  matter  of  general  notoriety 
throughout  the  city  of  Petersburg ;  so  notorious  as  to 
cause  it  to  be  taken  for  granted  as  a  fact  already  proved 
in  the  cause,  and  hence  the  tendency  of  the  instruc- 
tion was  to  get  an  unfair  advantiige  of  the  Com- 
monwealth, and  defeat  the  claims  of  justice.  The 
Court  to  prevent  this,  allowed  one  of  the  partners  who 
had  been  examined  the  day  before,  to  be  recalled  and 
examined.  In  doing  this,  the  Circuit  Court  under  the 
circumstances  of  the  case,  exercised  its  discretion  pro- 
perly. Having  heard  the  witness,  the  Court  then  re- 
ftised  to  give  the  instruction  asked  for  by  the  prisoner, 
but  instructed  the  jury  "that  if  they  should  believe 
from  the  evidence  in  the  cause,  as  well  that  given  in  on 
yesterday,  as  to-day  by  the  said  Stevens,  that  the  Com- 
monwealth had  failed  to  prove  that  the  gold  chains  and 
ring,  or  any  part  of  them,  were  the  property  of  John 
B.  Stevens  and  Thomas  R.  Hopkins,  jewellers,  in  this 
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1851.     city,  trading  under  the  firm  and  style  of  Stevens  k 
Term.    Hopkins,  as  laid  in  the  indictment,  they  ought  to  find 
-— the  prisoner  not  guilty ;  it  being  incumbent  on  the  Corn- 
ton's    monwealth  to  prove  the  ownership,  as  laid  in  the  in- 
^^^^^-     dictment."     This  instruction  was  more  favourable  to 
the   prisoner*  than   the   one  he  had  asked  for.    For 
according  to  this  instruction,  although  the  jury  might 
believe  from  the  evidence  that  a  part  of  the  stolen  goods 
were  proved  to  be  the  property  of  Stevens  &  Hopkins ; 
yet,  if  there  was  a  failure  in  proof  of  their  title  to 
any  part  of  them,  the' jury  was  bound  to  find  the  pri- 
soner not  guilty.     We  can  perceive,  therefore,  no  error 
in  this  record,  of  which  the  prisoner  has  any  right  to 
complain. 

Writ  of  error  refused. 


1851.  Dye  r.  The  Commonwealth. 

June 

Tenn. 

1.  In  an  indictment  for  a  malicious  trespass,  it  is  not  error  to  omit 
the  words  **but  not  feloniously,"  these  words  not  constitutinj; 
any  part  of  the  description  or  definition  of  the  offence. 

2.  If  it  does  not  appear  on  the  record  that  the  defendant  objected, 
it  will  be  presumed  in  the  appellate  Court,  that  the  Court  be- 
low discharged  the  jury  empanneled  and  sworn  in  the  case  for 
sufficient  cause,  and  with  the  consent  or  acquiescence  of  the 
defendant. 

3.  In  cases  of  misdemeanor  the  Court  has  authority  to  di8chai]ge 
the  jury  without  or  against  the  consent  of  the  defendant 

4.  The  act  of  February  14th,  1823,  Supp.  Rev.  Code,  ch.  226,  {1, 
p.  280,  to  punish  malicious  trespasses,  was  intended  to  apply  to 
acts  of  trespass  upon  the  property  of  another,  without  colour  of 
title,  or  claim  of  right  bona  fide,  and  not  feigned  for  the  occa- 
sion ;  and  not  to  cases  where  there  is  a  bona  fide  claim  of  right 
to  the  property. 


Digitized  by  VjOOQIC 


GENERAL   COURT   OF   VIRGINIA.  668 

John  F.  Dye  was  indicted  in  the  Circuit  court  of    1851. 
Harrison  county,  at  its  June  terra  for  1847,  for  that  he    xenn. 


"  did  then  and  there  knowingly  and  wilfully  without  , 

lawful  authority',  take  and  carry  away  two  hogs  of  the     aise. 
value   of  live   dollars,  then   and    there   belonging  to 
Benjamin  Stout,"  &c. 

The  defendant  appeared  and  moved  the  Court  to 
quash  the  indictment,  for  errors  apparent  on  its  face; 
the  error  being  the  omission  of  the  words  '^but  not 
feloniously;"  but  the  Court  overruled  the  motion. 
The  defendant  thereupon  pleaded  not  guilty. 

The  case  came  on  for  trial  in  October  1848,  when 
the  jury  declaring  they  could  not  agree,  they  were  dis- 
charged by  the  Court. 

The  cause  came  on  again  to  be  tried  in  November 
1849,  when  the  jury  found  the  defendant  guilty,  and 
assessed  his  amercement  to  one  cent;  whereupon  he 
applied  to  the  Court  for  a  new  trial,  which  was  refused, 
and  there  was  judgment  according  to  the  verdict. 
And  the  defendant  excepted  and  spread  the  facts  on  the 
record  as  follows : 

Some  time  in  September  1846,  one  Ilardesty  pur- 
chased up  a  small  lot  of  hogs  in  the  county  of  Harri- 
son, and  bad  them  driven  to  the  county  of  Marion.  In 
driving  them,  two  of  the  hogs  strayed  from  the  drove 
and  found  their  way  to  the  house  of  Stout,  in  the 
county  of  Harrison,  and  ran  at  large  with  his  hogn. 
The  defendant  and  one  Piles  were  employed  as  hands 
to  aid  in  driv  ing  the  lot  of  hogs  from  Harrison  to  Ma- 
rion. The  defendant  left  Marian  for  his  house  a  few 
days  before  Piles  left;  and  when  he  was  about  to  re- 
turn home  he  had  a  conversation  with  Hardesty,  in  the 
presence  of  Piles,  about  the  stray  hogs,  in  which  Har- 
desty  gave  the  defendant  the  right  either  to  take  the 
hogs  if  they  could  be  found,  and  account  to  Hardesty 
for  the  original  cost;  or  to  take  and  sell  them  for 
Hardesty,  and  after  paying  himself  for  his  trouble,  to 
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1851.     aecoimt  to  Hardesty  for  the  balance.     But  at  that  time 
Terra.    ^^^  defendant  did  not  make  his  election  as  to  which 


_  he  would  do.     Soon  after  his  return  home  the  defend- 

Dye*8 

Case,     aiit  saw  the  prosecutor  Stout,  and  enquired  of  him  if 

two  of  Hardesty 's  hogs,  which  had  strayed  from  the 
drove,  were  not  at  his  place ;  and  Stout  informed  him 
there  were  two  of  them  running  with  his  hogs.  The 
defendant  then  told  him  that  Hardesty  wished  the  de- 
fendant to  take  care  of  the  hogs.  On  the  same  eve- 
ning Piles,  in  returning  home  from  Marion  county^ 
called  at  the  house  of  Stout,  and  enquired  about  the 
hogs,  and  informed  Stout  of  what  had  taken  place 
between  the  defendant  and  Hardesty  about  the  hogs; 
and  requested  Stout  to  take  care  of  the  hogs  for  Har- 
desty if  Dye  had  not  taken  them,  and  told  him  that 
Hardesty  would  pay  him  for  keeping  them. 

It  was  proved  that  Hardesty  requested  Piles  to  have 
the  hogs  taken  care  .of  and  provided  for,  if  Dye  had 
not  done  it.  Prior  to  the  request  to  Stout  by  Piles,  the 
hogs  had  been  running  at  large  with  Stout's  hogs,  but 
upon  the  same  evening  that  the  request  was  made  they 
were  pat  up  in  a  pen  by  Stout  and  fed.  On  the  next 
morning  the  defendant  went  to  Stout's  house  where 
the  hogs  were,  and  told  him  that  they  were  the  defen- 
dant's under  an  arrangement  with  Hardesty,  and  de- 
manded them ;  but  Stout  refused  to  let  him  have  them 
without  a  written  order  from  Hardesty;  but  set  up  no 
claim  then  for  the  keeping  of  the  hogs.  The  defen- 
dant then  told  him  that  if  he  kept  the  hogs  it  would 
be  at  his  own  expense. 

It  was  also  proved  that  on  the  same  evening  that 
Piles  had  the  conversation  with  Stout  as  aforesaid,  he 
met  with  the  defendant  some  two  or  three  miles  from 
Stout's  house,  and  told  him  that  the  hogs  were  at 
Stout's,  and  of  Hardesty's  request;  and  the  defendant 
swore  that  he  would  have  the  hogs  if  he  had  to  go  to 
Marion  and  buy  them  of  Hardesty.     Some  weeks  after 
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the  hogs  were  put  in  the  pen  by  Stout,  and  before  they     1851. 
were  taken  away  by  the  defendant,  Hardesty  sent  word    xeraf. 


to  Stout  by  one  Woodtield  to  take  care  of  the  hogs,  , 

and  he  would  pay  him  for  so  doing,  and  not  to  give    Case, 
them  up  to  the  defendant. 

About  four  weeks  after  the  hogs  were  but  in  the  pen, 
the  defendant  went  to  Marion  county  and  paid  Har- 
desty 4  dollars  50  cents  for  the  two  hogs ;  and  obtained 
from  him  a  written  order  upon  Stout  directing  him  to 
let  the  defendant  have  the  hogs ;  and  saying  he  let  the 
defendant  have  them  at  the  time  he  lost  them. 

Stout  kept  the  hogs  in  the  pen  nine  weeks,  and  fed 
them  during  that  time  sixteen  bushels  of  corn ;  which 
was  worth  in  the  neighbourhood  from  twenty-five  to 
thirty-seven  and  a  half  cents  a  bushel.  At  the  end  of 
the  nine  weeks  the  defendant,  with  another  person, 
went  after  them,  and  presented  to  Stout  the  paper  exe- 
cuted by  Hardesty,  and  demanded  the  hogs  as  his  own. 
Stout  said  that  neither  Hardesty  or  the  defendant  had 
proved  the  hogs.  That  he  would  give  the  defendant 
in  money  what  he  had  given  Hardesty  for  them,  or 
weigh  him  pork  in  the  gross  to  the  amount  called  for  in 
the  paper,  (which  was  260  lbs.,)  or  he  would  give  them 
up  on  being  paid  for  the  keeping  of  them ;  but  he  did 
not  then  state  his  charge  for  keeping.  Upon  the  refu- 
sal of  Stout  to'  give  up  the  tiogs,  the  defendant  told 
him  he  would  pay  nothing  for  the  keeping;  and  in  the 
presence  of  Stout  pulled  down  the  fence,  and  turned 
the  hogs  out;  and  then  put  up  the  fence  again,  and 
drove  the  hogs  away,  without  paying  or  offering  to  pay 
Stout  anything  for  keeping  the  hogs;  the  prosecutor 
telling  him  that  if  he  took  them  away  without  paying 
for  keeping  them,  he  would  indict  him.  The  hogs 
were  thus  driven  away  in  the  county  of  Harrison, 
about  five  months  before  the  finding  the  indictment 
against  the  defendant.  And  it  was  proved  that  Har- 
desty and  the  defendant  were  each  responsible ;  and 


Digitized  by  VjOOQIC 


666  GENERAL   COURT   OF   VIRGINIA. 

1851.     able  to  pay  any  charge  that  Stout  was  entitled  to  for 
S.    keeping  the  hogs. 


,         Upon  the  application  of  the  defendant  this  Court 
Case,     awarded  a  writ  of  error  to  the  judgment. 

Cabell^  for  the  defendant. 

Thompson,  J.  delivered  the  opinion  of  the  Court 
The  motion  to  quash  the  indictment  because  of  the 
omission  of  the  words  of  the  statute  "  but  not  felom- 
oicsh/  "  was  properly  overruled.  They  form  no  element 
or  ingredient  of,  and  constitute  no  part  of  the  descrip- 
tion or  definition  of  the  offence.  Nor  are  they  to  be 
likened  to  the  exceptions  and  provisoes  sometimes 
found  in  the  body  of  the  statute,  which,  according  to  the 
precedents  must  be  inserted  in,  or  negatived  by,  the 
indictment.  Whether  inserted  or  omitted,  the  offence 
charged  and  the  evidence  to  support  it  are  the  same,  to 
wit,  a  trespass  amounting  to  a  misdemeanor,  and  not  a 
lelony.  It  is  the  opinion  of  the  Court  that  the  words 
were  not  employed  by  the  statute  as  descriptive  of  the 
offence,  but  inserted  out  of  abundant  caution  to  exclude 
the  possible  conclusion  or  inference  that  the  Legislature 
intended  thereby  to  confound  malicious  trespasses  with 
felonies ;  or  to  make  them  concurrent  prosecutions  of 
kindred  offences,  whereby  a  conviction  of  the  trespass 
or  lesser  offence  would  be  pleadable  in  bar  of  the  felony, 
or  higher  offence.  Judge  Field  concurs  with  us  upon 
this  point;  he  thinks  the  Court  in  Howard^ s  Case,  11 
Leigh  632,  has  so  decided  the  question. 

Upon  the  2d  error  assigned,  the  Court  is  of  opinion 
that  it  must  be  presumed  from  what  appears  on  the 
record,  that  the  Court  below  discharged  the  first  jury 
that  was  empanneled  and  sworn  tor  suflicient  cause,  to 
wit,  inability  to  agree  in  a  verdict;  and  in  the  absence 
of  any  bill  of  exceptions  or  objection  entered  on  the 
record,  if  not  with  the  express  consent,  with  the  acqui- 
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escence  of  the  defendant.     But  had  the  defendant  ob-    1851. 
jected,  there  would  have  been  no  error,  not  only  be-    x«m. 


cause  the  power  of  the  Court  to  discharge  the  jury  in  ia  ■ 
case  of  misdemeanor,  without  and  against  the  consent  Caae. 
of  the  defendant,  has  been  too  long  and  too  well  settled 
in  Virginia,  in  England,  and  some,  if  not  all,  the  States 
of  the  Union,  to  be  now  questioned ;  but  because  the 
act  of  14th  March  1848,  Sess.  Acts  1847-8,  pa.  150, 
which  was  in  force  and  applicable  quoad  hoc,  when  the 
first  trial  occurred,  expressly  gives  the  power  to  the 
Court  in  all  criminal  cases. 

Upon  the  3d  and  last  error  assigned,  we  are  of  opin- 
ion that  the  Circuit  court  erred  in  overruling  the  mo- 
tion for  a  new  trial,  because  it  appears  to  us  that  the 
verdict  was  against  the  law  and  the  evidence.  Of  the 
property,  which  is  the  subject  of  the  alleged  trespass, 
the  defendant  was  the  general  fee  simple  owner,  by  pur- 
chase from  Hardesty,  the  former  owner.  The  prosecu- 
tor was  at  most  a  bailee,  having  a  special  or  qualified 
property.  A  controversy  arose  between  them  as  to  the 
right  of  the  prosecutor  to  retain  the  property  until  paid 
the  expenses  of  keeping,  and  as  to  the  quantum  or 
proper  charge  for  these  expenses.  The  defendant,  the 
owner,  without  a  breach  of  the  peace,  took  possession 
of  his  property ;  leaving  the  prosecutor  to  his  legal 
remedy  against  himself  or  Hardesty,  which  ever  was  ^ 
liable  for  his  demand.  It  certainly  was  not  the  purpose 
of  the  act  of  February  1823,  upon  which  this  prosecu- 
tion is  founded,  to  convert  every  civil  injury,  by  trespass 
to  real  or  personal  property,  into  an  indictable  misde- 
meanor ;  but  it  was  intended  to  apply  to  acts  of  trespass 
upon  the  property  of  another,  committed  knowingly 
and  wilfully,  but  not  feloniously ;  which  the  Court  in- 
terprets to  mean,  without  colour  of  title  or  claim  of  right, 
bcTiaJide^  and  not  feigned  or  pretended  for  the  occasion. 
If  the  defendant  did  not  commit  the  alleged  trespass 
knowlingly  and  wilfully  upon  the  property  of  the  prose- 
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1861.     cutor,  but  on  the  contrary,  believed  it  to  be  his  own, 
T^.    ^"^  ^^^*   ^^  ^^^  ^  ^^^^  fi^  right  to  it,  he  was   not 


,  ■  a'menable  to  prosecution  for  a  misdemeanor,  under  the 
Caae.  act  of  February  1823;  though  he  may  have  been  guilty 
of  a  civil  trespass.  A  majority  of  the  Court  is  of  opin- 
ion that  the  facts  certified  in  this  case  did  not  warrant 
the  jury  in  finding  a  verdict  of  guilty,  because  these 
facts  certainly  do  not  establish. that  the  defendant  took 
possession  of  and  carried  away  property  of  the  prosecu- 
tor wilfully,  without  bona  fide  colour  of  title  or  claim  of 
right,  and  knowing  or  believing  it  was  not  his  own. 
Therefore  the  judgment  is  to  be  reversed,  the  verdict 
set  aside,  and  the  cause  remanded,  for  a  new  trial  to  be 
had  therein,  in  conformity  with  the  foregoing  opinion 
of  the  Court. 

LoMAX,  J.  I  concur  with  the  other  members  of  the 
Court  in  their  judgment  upon  the  sufficiency  of  the  in- 
dictment, and  that  there  was  no  error  in  dischaiging 
the  jury  at  the  first  trial  of  the  case.  But  I  do  not 
concur  with  them  in  setting  aside  the  verdict,  which, 
upon  a  subsequent  trial,  was  rendered  by  the  jury. 

It  being  the  province  of  the  jury  to  decide  upon  the 
evidence,  and  to  draw  such* inferences  from  the  proofs 
and  circumstances  as  were  reasonable,  I  think  the  con- 
^  viction  should  not  be  disturbed,  unless  it  be  seen  that 
it  was  contrary  to  law,  and  clearly  unsustained  by  any 
proofs  presented  to  the  jury.  I  am  of  opinion  that  the 
jury  were  well  warranted,  upon  the  proofs  exhibited  in 
the  record,  to  find  the  defendant  guilty  of ''  knowingly 
and  wilfully,  without  lawful  authority,  but  not  feloni- 
ously, taking  and  carrying  away  personal  property  be- 
longing to  another."  Indeed,  that  the  jury  could  not 
well  have  found  otherwise.  The  evidence  shewed  that 
Piles,  returning  home  from  Marion,  requested  Stout,  the 
prosecutor,  as  by  authority  from  Hardesty,  the  proprie- 
tor of  the  hogs,  that  he  "  should  take  care  of  the  hoi^s 
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for  the  said  Hardesty,  if  the  defendant  had  not  taken     1851. 
them ;  and  that  he,  the  said  Hardesty,  would  pay  him    t^. 


for  the  keeping  of  the  said  hogs."  Immediately  after  •  , 
the  request  so  communicated,  Stout  penned  the  hogs,  Caae. 
and  kept  and  provided  for  them.  Some  weeks  after  the 
hogs  were  put  into  the  pen,  as  aforesaid,  by  the  prosecu- 
tor as  aforesaid,  and  before  they  were  taken  away  by 
the  defendant,  the  said  Hardesty  sent  word  to  the  pros- 
ecutor, (Stout,)  by  one  Woodtield,  to  take  care  of  the 
hogs,  and  he  would  pay  him  for  so  doing;  and  not  to 
give  them  to  Dye,  (the  defendant.)  What  was  meant 
by  taking  care  of  drove  hogs,  intended  for  the  market, 
as  pork,  the  jury  could  have  no  difficulty  in  inferring: 
they  were  to  be  taken  care  of  and  provided  for  as  pork. 
This  message  by  Woodfield,  confirmatory  of  the  mes- 
sage communicated  by  Piles,  it  would  seem  from  the 
proofs,  must  have  been  delivered  to  Stout  within  the 
first  four  weeks  after  the  hogs  were  penned.  It  may 
have  been  delivered  within  a  much  less  period.  These 
proofe  went  strongly  to  establish  a  vested  property  in 
Stout  as  the  bailee  of  Hardesty ;  with  a  right  in  the 
former  to  demand  compensation  for  the  keep  of  the 
hogs ;  and  a  possession  and  a  lien  upon  the  hogs,  until 
that  compensation  was  satisfied.  For  whilst  he  was 
taking  care  of  the  hogs,  as  requested  by  Hardesty,  he 
was  conferring  an  additional  value  upon  them  by  the 
attention  he  was  bestowing,  and  the  food  he  was  pro- 
viding for  them :  without  which  he  could  not,  as  re- 
quested, have  taken  care  of  them  in  the  mode  which 
the  jury  might  well  have  found  was  intended  by  Hardes- 
ty, and  understood  by  Stout.  Jackson  v.  Cummings,  5 
Wees.  &  Weisb.  342;  Scarf e  v.  Morgan^  4  Mees.  & 
Welsh.  270.  There  is  nothing  in  the  proofs  which 
bound  the  jury  to  consider  that  the  defendant  had  ac- 
quired any  interest  in  the  hogs,  until  he  obtained  from 
Hardesty  the  written  evidence  of  his  purchase,  which, 
as  it  would  seem,  must  have  been  some  four  weeks 
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1851.  after  the  hogs  were  penned ;  and  after  the  relation  of 
Tern,  bailor  and  bailee  for  compensation,  had  commenced  be- 
tween Hardesty  and  Stout.     The  jury  were  warranted 


Dve's 

Caee.  by  the  proofs  in  finding  that  the  defendant  had  know- 
ledge of  that  relation  almost  simultaneously  with  its 
commencement,  and  that  he  ought  to  have  known  it 
irom  the  mere  circumstance  of  Stout's  possession, 
which  should  have  put  him  upon  enquiry  by  what 
right  that  possession  was  held.  When  the  defendant 
became  the  purchaser  of  the  property,  he  did  not,  by  his 
purchase,  supercede  or  extinguish  the  rights  and  obliga- 
tions which  had  been  continuing  for  four  weeks,  in  the 
relation  of  bailor  and  bailee  between  Hardesty  and 
Stout.  In  regard  to  that,  he  substituted  himself,  at 
least  as  to  the  lien,  in  the  place  of  Hardesty.  His  pur- 
chase gave  him  the  power  at  once  to  terminate  that  re- 
lation, or  to  continue  the  same  relation  as  between  him- 
self and  Stout.  It  was  not  until  the  expiration  of  nine 
weeks  after  the  hogs  were  penned,  and  five  weeks  afl^r 
Dye  had  purchased  them,  that  he  mode  any  demand 
upon  Stout  for  the  hogs ;  or,  so  far  as  is  proved,  ever 
made  known  to  Stout  that  he  had  become  the  purchaser. 
Were  the  jury  unwarranted  to  infer  from  such  circum- 
stances, that  the  relation  of  bailor  and  bailee,  with  all  the 
rights  and  obligations  incident  to  it,  were  renewed  as 
between  the  defendant  and  the  prosecutor,  in  full  force, 
as  they  had  before  existed  between  the  prosecutor  and 
Hardesty.  During  the  period  of  the  nine  weeks  the 
hogs  had  consumed  16  bushels  of  corn  that  the  prosecu- 
tor had  provided  them,  worth  from  25  to  37 J  cents 
per  bushel.  When  the  demand  was  made  by  the  de- 
fendant for  the  hogs,  the  prosecutor,  after  making  some 
overtures  for  the  purchase  of  them,  refused  to  give  them 
up  to  the  defendant,  unless  he  was  paid  for  the  keeping 
them:  the  amount  of  which,  however,  was  omitted  to 
be  stated  by  Stout.  The  defendant  thereupon  declar- 
ing that  he  would  pay  nothing  for  the  keeping,  in  the 
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presence  of  the  prosecutor,  pulled  down  the  pen,  and    1851. 
drove  the  hogs  away.     In  the  proof  of  these  circura-    xerm. 


stances,  I  do  not  think  the  jury  erred  in  regarding  the  — — ;— 
hogs  as  belonging  to  the  prosecutor,  at  least  by  special    Case, 
property;  which  the  law  will  protect,  even  as  against 
the  owner  of  the  general  property  himself,  as  eftectu- 
ally  as  if  that  special  property  had  been  absolute.     The 
penalties  of  the  statute  are  designed  to  protect  against 
trespasses,  all  property  belonging  to  another,  whether 
holding  for  the  time  being,  a  limited  or  an  absolute  in- 
terest in  the  same.     The  lien,  as  against  the  general 
proprietor,  was  not  in  any  manner  waived  by  the  proscu- 
tor.     It  may  indeed  have  been  incumbent  upon  Stout 
to  have  stated  the  amount  of  his  charge  for  keeping; 
but  he  may  have  been  deterred  from  doing  so,  nor  was 
it  all  necessary  that  he  should  have  done  so,  afler  the 
defendant's  declaration,  that  he  would  pay   nothing 
whatsoever  for  the  keeping.     There  is  nothing  in  the 
record  to  shew  satisfactorily,  if  at  all,  that  Dye  put  his 
claim  to  the  possession  of  the  hogs,  which  he  forcibly 
took,  upon  any  such  grounds  as  a  bona  fide  controversy 
as  to  the  right  of  property  in  himself,  or  the  want  of 
right  in  the  prosecutor.     His  deportment,  in   taking 
possession,  manifests  only  his  refusal  to  pay  anything 
for  the  keep,  and  a  taking  and  carrying  awsiy  per  fas 
aut  nefas.     The  record  shews  no  ground  for  supplying, 
by  any  legal  intendment,  the  defendant  with  the  excul- 
pation arising  out  of  a  controversy  honafide^  in  regard 
to  the  title  in  the  property,  when  he  himself  pretended 
no  such  ground  of  justification  or  excuse  at  the  tinie  the 
trespass  was  committed.     Nor  did  he,  upon  that  occa- 
sion, claim  any  exculpation  by  reason  of  any  complaint 
as  to  the  measure  of  Stout's  compensation,  claimed  for 
keeping,  but  utterly  refused  to  pay  anything  whatever 
on  that  account.     Even  in  the  cases  of  felonies,  the  law 
protects  the  special  property  of  the  bailee  against  the 
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1851.     larceny  of  the  bailor  or  general  proprietor;  much  more 
Tem.    '^^^dily  ought  the  law  in  this  case,  to  be  applied  to  vin- 

; —  (licate  the  former  against  the  trespasses  of  the  latter.  It 

Case,  ^vas,  as  matters  of  fact,  for  the  jury  to  decide  upon  the 
evidence  and  the  circumstances  of  the  case,  whether 
there  was  any  such  exculpatory  matter  in  the  case  as  a 
bona  fide  controversy  between  the  defendant  and  the 
prosecutor  as  to  rights  of  property.  Their  verdict  gives 
the  negative  to  any  such  ground  of  exculpation.  It 
was  in  like  manner  for  them  to  decide  whether  the  cir- 
cumstances shewed  a  special  property  in  the  prosecutor, 
which  he  was  justified  in  retaining,  and  to  decide 
whether  the  taking  and  carrying  away  that  property 
out  of  his  possession  was  knowingly,  willfully,  without 
lawful  authority,  but  not  feloniously ;  and  all  these 
matters  have  been  affirmatively  found  by  their  verdict 
The  proofs  justified,  in  my  opinion,  the  verdict  so 
found  by  them ;  and  this  Court,  therefore,  ought  not 
to  set  it  aside.  I  am  for  affirming  the  judgment  of  the 
Court  below  in  all  things. 
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Souther  v.  The  Commonwealth.  1851. 

June 


1.  The  killing  of  a  slave  by  his  master  and  owner,  by  wilful  and 
excessive  whipping,  is  murder  in  the  first  degree ;  though  it 
may  not  have  been  the  purpose  and  intention  of  the  master  and 
owner  to  kill  the  slave. 

2.  An  examining  Court  has  no  right  to  sign  a  bill  of  exceptions 
to  any  opinion  or  act  of  the  Court ;  and  if  they  do,  it  is  no  part 
of  the  record  of  the  trial. 

3.  A  prisoner  when  arraigned  pleads  in  abatement  that  he  has  not 
been  tried  by  an  examining  Court  for  the  oflfence  for  which  he 
has  been  indicted.  The  attorney  for  the  Conmionwealth  files  a 
defective  replication,  to  which  the  prisoner  demurs ;  and  the 
Court  sustains  the  demurrer  and  quashes  the  indictment.  The 
prisoner  is  then  again  indicted  without  any  other  trial  before  an 
examining  Court ;  and  he  pleads  in  abatement  again  the  want  of 
atrial  for  the  offence  before  the  examining  Court.  To  this  plea 
the  attorney  for  the  Commonwealth  replies  that  he  has  been 
tried  by  the  examining  Court,  and  vouches  the  record ;  and 
then  the  prisoner  rejoins  setting  up  the  quashing  of  the  former 
indictment  as  a  bar  to  any  other  and  subsequent  indictment 
against  the  prisoner  for  the  same  ofience,  based  upon  the  trial 
by  the  examining  Court  which  had  been  had  before  the  first 
indictment.  Held  :  That  the  matters  set  up  in  the  rejoinder 
constitute  no  bar  to  the  prosecution. 

4.  The  Code  of  1849,  ch.  208,  ?  10,  p.  774,  gives  to  all  jurors 
sitting  in  criminal  cases  compensation  at  one  dollar  for  each  day 
he  attends  on  such  jury. 

Simeon  Souther  was  indicted  at  the  October  term 
for  1850,  of  the  Circuit  Court  tor  the  county  of  Han- 
over, for  the  murder  of  his  own  slave.  The  indict- 
ment contained  fifteen  counts,  in  which  the  various 
modes  of  punishment  and  torture  by  which  the  homi- 
cide was  charged  to  have  been  committed,  were  stated 
singly  and  in  various  combinations.  The  fifteenth 
count  unites  them  all;  and  as  the  Court  certifies  that 
the  indictment  was  sustained  by  the  evidence,  the  giv- 
ing the  facts  stated  in  that  count  will  shew  what  was 
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1851.     the  charge  against  the  prisoner,  and  what  was  the  proof 

T^.    *^  sustain  it. 

,       The  count  charged  that  on  the  first  day  of  Septem- 

Case.  her  1849,  the  prisoner  tied  his  negro  slave  Sam,  with 
ropes  about  his  wrists,  neck,  body,  legs,  and  ankles,  to 
a  tree.  That  whilst  so  tied,  the  prisoner  first  whipped 
the  slave  with  switches.  That  he  next  beat  and  cob- 
bed the  slave  with  a  shingle,  and  compelled  two  of  his 
slaves,  a  man  and  a  woman,  also  to  cob  the  deceased  with 
the  shingle.  That  whilst  the  deceased  was  so  tied  to 
the  tree,  the  prisoner  did  strike,  knock,  kick,  stamp, 
and  beat  him,  upon  various  parts  of  his  head,  face  and 
body;  that  he  applied  fire  to  his  body,  back,  sides, 
belly,  groins,  and  privy  parts ;  that  he  then  washed  his 
body,  &c.,  with  warm  water,  in  which  pods  of  red  pep- 
per had  been  put  and  steeped,  and  he  compelled  his 
two  slaves  aforesaid,  also  to  wash  him  with  this  same 
preparation  of  warm  water  and  red  pepper.  That  after 
the  tieing,  whipping,  cobbing,  striking,  beating,  knock- 
ing, kicking,  stamping,  wounding,  bruising,  lacerating, 
burning,  washing,  and  torturing,  as  aforesaid,  the  pri- 
soner untied  the  deceased  from  the  tree,  in  such  way 
as  to  throw  him  with  violence  to  the  ground,  and  he 
then  and  there  did  knock,  kick,  stamp,  and  beat  the  de- 
ceased upon  his  head,  temples,  and  various  parts  of  his 
body.  That  the  prisoner  then  had  the  deceased  carried 
into  a  shed  room  of  his  house,  and  there  he  compelled 
one  of  his  slaves  in  his  presence,  to  confine  the  de- 
ceased's feet  in  stocks,  by  making  his  legs  fsu&t  to  a 
piece  of  timber,  and  to  tie  a  rope  about  the  neck  of  the 
deceased,  and  fasten  it  to  a  bed  post  in  the  room,  there- 
by strangling,  choking  and  suffocating  the  deceased. 
And  that  whilst  the  deceased  was  thus  made  fast  in 
stocks  as  aforesaid,  the  prisoner  did  kick,  knock,  stamp, 
and  beat  him,  upon  his  head,  face,  breast,  belly,  sides, 
back,  and  body.  And  he  again  compelled  his  two 
slaves  to  apply  fire  to  the  body  of  the  deceased  whilst  he 
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was  80  made  fast  as  aforesaid.    And  the  count  charged     1851. 

that  from  these  various  modes  of  punishment  and  tor-    xem. 

ture,  the  slave  Sam  then  and  there  died.    It  appeared  ■- — ; — - 
1      '  .  ,     ,  .  ,  n    1      Souther's 

that  the  prisoner  commenced  the  punishment  of  the    Case. 

deceased  in  the  morning,  and  that  it  was  continued 
throughout  the  day ;  and  that  the  deceased  died  in  the 
presence  of  the  prisoner  and  one  of  his  slaves  and  one 
of  the  witnesses,  whilst  the  punishment  was  still  pro- 
gressing. 

Upon  the  arraignment  of  the  prisoner  he  demurred 
generally  to  the  whole  indictment,  and  to  each  count 
thereof;  and  the  attorney  for  the  Commonwealth  joined 
in  the  demurrer,  and  it  was  overruled  by  the  Court. 
The  prisoner  then  filed  a  plea  in  abatement,  that  he  had 
not  been  examined  according  to  law  for  the  oftences  al- 
leged in  the  indictment,  by  a  Court  of  examination  con- 
stituted according  to  the  act  of  Assembly.  And  he 
prayed  judgment  that  the  indictment  be  quashed.  To 
this  plea  the  attorney  for  the  Commonwealth  replied, 
alleging  that  the  prisoner  had  been  examined  for  the 
offences  charged  in  the  indictment  by  a  Court  duly  and 
legally  constituted,  as  appeared  by  the  record.  And  the 
record  of  the  examining  Court  was  filed  with  the  replica- 
tion. The  record  shews  that  two  bills  of  exception 
were  taken  to  opinions  of  the  Court  in  the  progress  of 
the  trial  in  the  examining  Court ;  but  it  is  unnecessary  to 
notice  them  further.  The  facts  proved  on  thfit  exami- 
nation were  obviously  the  same  on  which  the  charge 
in  the  indictment  was  based. 

To  this  replication  the  prisoner  tendered  a  rejoinder, 
that  after  the  examination  set  out  in  the  record  filed 
with  the  replication,  he  had  been  regularly  indicted,  and 
had  pleaded  in  abatement  that  he  had  not  been  duly  and 
legally  tried  by  an  examining  Court,  for  the  offences 
charged  in  the  indictment ;  and  that  after  replication  to 
that  plea  by  the  Commonwealth,  the  Court  held  that 
he  had  not  been  duly  and  legally  tried,  and  that  he 
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1851.  should  not  be  held  to  answer  the  indictment,  and  that 
T^.  ^^^  same  should  be  quashed  and  he  discharged  there- 
■  from.     And  he  insisted  that  the  Commonwealth  was 


Case,  estopped  and  concluded  from  relying  upon  the  examina- 
tion mentioned  in  that  record  as  a  proper  and  legal  ex- 
amination of  the  defendant  for  the  offences  charged  in 
the  indictment,  as  appeared  by  the  record. 

The  record  filed  with  the  rejoinder  set  out  an  indict- 
ment containing  fourteen  counts,  the  first  thirteen  of 
which  were  the  same  as  the  first  thirteen  in  the  present 
indictment.  To  this  indictment  the  prisoner  had  plead- 
ed that  he  had  not  been  duly  examined  by  an  examin- 
ing Court ;  and  the  attorney  for  the  Commonwealth  re- 
plied that  the  prisoner  had  been  duly  and  legally  ex- 
amined for  the  said  offences  in  the  said  indictment  al- 
leged against  him,  by  an  examining  Court  duly  and 
legally  constituted  according  to  the  laws  of  Virginia, 
and  this  he  prayed  might  be  enquired  of  by  the  coun- 
try. To  this  replication  the  prisoner  demurred ;  and  the 
attorney  for  the  Commonwealth  joined  in  the  demurrer. 
Whereupon  the  Court  sustained  the  demurrer;  and  ad- 
judged that  the  indictment  be  abated  and  quashed,  and 
that  the  prisoner  be  discharged  therefrom. 

The  attorney  for  the  Commonwealth  objected  to  the 
reception  and  filing  of  the  rejoinder  of  the  prisoner  to 
the  Commonwealth's  replication;  and  the  Court  sus- 
tained the  objection,  and  rejected  the  rejoinder. 
"Whereupon  the  prisoner  excepted. 

The  prisoner  filed  three  other  pleas  in  abatement  va- 
rying in  form,  but  all  relying  upon  the  fact  that  he  had 
not  been  duly  and  legally  tried  before  an  examining 
Court.  To  one  of  these  pleas  there  was  a  demurrer 
which  was  sustained ;  the  others  were  objected  to  by 
the  attorney  for  the  Commonwealth  and  rejected.  He 
then  demurred  to  the  replication  of  the  Commonwealth 
to  his  plea;  and  his  demurrer  was  overruled,  to  all 
which  he  excepted.     And  he  then  pleaded  "  not  guilty." 
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The  prisoner's  trial  came  on  at  the  April  term  1851,  1851. 

when  the  jury  found  him  guilty,  and  fixed  the  term  of  xe^ 
his  imprisonment  in  the  penitentiary  at  five  years. 


Whereupon  the  prisoner  moved  the  Court  to  set  aside  '^  Case, 
the  verdict,  and  grant  him  a  new  trial;  but  the  Court 
overruled  the  motion,  and  entered  a  judgment  accord- 
ing to  the  verdict.  The  prisoner  again  excepted,  and 
on  his  motion,  the  Court  certified  that  the  following 
facts  appeared  in  evidence  upon  the  trial,  to  wit :  The 
slave  Sam,  in  the  indictment  mentioned,  was  the  slave 
and  property  of  the  prisoner.  For  the  purpose  of  chas- 
tising the  said  slave  for  the  offence  of  getting  drunk, 
and  dealing  as  the  slave  confessed  and  alleged,  with 
Henry  and  Stone,  two  of  the  witnesses  for  the  Com- 
monwealth, he  caused  him  to  be  tied  and  punished  in 
the  presence  of  the  said  witnesses,  who  were  present  at 
the  request  of  the  prisoner,  (with  the  exception  of  slight 
whipping  with  peach  or  apple  tree  switches  before  the 
said  witnesses  arrived  at  the  scene,)  and  of  several 
slaves  of  the  prisoner  in  the  manner  and  by  the  means 
charged  in  the  indictment,  and  the  said  slave  died  under 
and  from  the  infliction  of  the  said  punishment,  in  the 
presence  of  the  prisoner,  and  one  of  the  slaves,  and  one 
of  the  witnesses  for  the  Commonwealth.  But  it  did  not 
appear  that  it  was  the  design  of  the  prisoner  to  kill  the 
said  slave,  unless  such  design  be  properly  inferrible  from 
the  manner,  means  and  duration  of  the  punishment ; 
and  on  the  contrary  it  did  appear  that  the  prisoner  fre- 
quently declared,  whilst  the  said  slave  was  undergoing 
the  punishment,  that  he  believed  the  slave  was  feign- 
ing, and  pretending  to  be  suffering  and  injured  when 
he  was  not. 

After  the  judgment,  the  prisoner  moved  the  Court  to 
direct  the  clerk,  in  taxing  the  costs  in  this  prosecu- 
tion, that  he  should  not  tax  as  a  part  of  the  costs  thereof 
against  the  prisoner,  the  allowance  theretofore  made  by 
the  Court  for  the  payment  of  a  per  diem  allowance  to 
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1851.     each  juror  who  served  on  the  trial.    Which  motion  the 

Tern.    ^^^^  overruled,  and  decided  that  such  allowance  should 

be  taxed  as  a  part  of  the  cost  of  the  prosecution  a^inst 

Souther's^,  .  a     j  ^u         •  •  .  j  j 

Case,     the  prisoner.     And  the  prisoner  again  excepted ;  and 

applied  to  this  Court  for  a  writ  of  error. 
Lyons  and  Scott,  for  the  petitioner. 

Field,  J.  delivered  the  opinion  of  the  Court. 

The  prisoner  was  indicted  and  convicted  of  murder 
in  the  second  degree,  in  the  Circuit  court  of  Hanover, 
at  its  April  term  last  past,  and  was  sentenced  to  the 
penitentiary  for  five  years,  the  period  of  time  ascertain- 
ed by  the  jury.  The  murder  consisted  in  the  killing  of 
a  negro  man  slave  by  the  name  of  Sam,  the  property  of 
the  prisoner,  by  cruel  and  excessive  whipping  and  tor- 
ture, inflicted  by  Souther,  aided  by  two  of  his  other 
slaves,  on  the  1st  day  of  September  1849.  The  pri- 
soner moved  for  a  new  trial,  upon  the  ground  that  the 
oftence,  if  any,  amounted  only  to  manslaughter.  The 
motion  for  a  new  trial  was  overruled,  and  a  bill  of  ex- 
ceptions taken  to  the  opinion  of  the  Court,  setting  forth 
the  facts  proved,  or  as  many  of  them  as  were  deemed 
material  for  the  consideration  of  the  application  for  a 
new  trial.  The  bill  of  exceptions  states :  ''  That  the 
slave  Sam  in  the  indictment  mentioned,  was  the  slave 
and  property  of  the  prisoner.  That  for  the  purpose  of 
chastising  the  slave  for  the  oflfence  of  getting  drunk, 
and  dealing  as  the  slave  confessed  and  alleged,  with 
Henry  and  Stone,  two  of  the  witnesses  for  the  Com- 
monwealth, he  caused  him  to  be  tied  and  punished  in 
the  presence  of  the  said  witnesses,  with  the  exception 
of  slight  whipping  with  peach  or  apple  tree  switches, 
before  the  said  witnesses'  arrival  at  the  scene  after  they 
were  sent  for  by  the  prisoner,  (who  were  present  by  re- 
quest from  the  defendant,)  and  of  several  slaves  of  the 
prisoner,  in  the  manner  and  by  the  means  charged  in 
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the  indictment ;  and  the  said  slave  died  under  and  from  1851. 
the  infliction  of  the  said  punishment,  in  the  presence  of  xem. 
the  prisoner,  one  ot  his  slaves,  and  one  of  the  witnesses* 


^       ,      ,^  ,  ,        T*      .      ,. ,  ,       .    Souther's 

for  the  Commonwealth.    But  it  did  not  appear  that  it    Case. 

was  the  design  of  the  prisoner  to  kill  the  said  slave,  un- 
less such  design  be  properly  inferrible  from  the  manner, 
means  and  duration  of  the  punishment.  And  on  the 
contrary  it  did  appear  that  the  prisoner  frequently  de- 
clared while  the  said  slave  was  undergoing  the  punish- 
ment, that  he  believed  the  said  slave  was  feigning  and 
pretending  to  be  snftering  and  injured,  when  he  was 
Dot.''  The  Judge  certifies  that  the  slave  was  punished 
in  the  manner  and  by  the  means  charged  in  the  indictment. 
The  indictment  contains  fifteen  counts,  and  sets  forth 
a  case  of  the  most  cruel  and  excessive  whipping  and 
torture.  The  negro  was  tied  to  a  tree  and  whipped 
with  switches.  When  Souther  became  fatigued  with 
the  labour  of  whipping,  he  called  upon  a  negro  man  of 
his,  and  made  him  cob  Sam  with  a  shingle.  He  also 
made  a  negro  woman  of  his  help  to  cob  him.  And 
afler  cobbing  and  whipping,  he  applied  fire  to  the  body 
of  the  slave  ;  about  his  back,  belly  and  private  parts. 
He  then  caused  him  to  be  washed  down  with  hot  water, 
in  which  pods  of  red  pepper  had  been  steeped.  The 
negro^was  also  tied  to  a  log  and  to  the  bed  post  with 
ropes,  which  choked  him,  and  he  was  kicked  and 
stamped  by  Souther.  This  sort  of  punishment  was 
continued  and  repeated  until  the  negro  died  under  its 
infliction.  It  is  believed  that  the  records  of  criminal 
jurisprudence  do  not  contain  a  case  of  more  atrocious 
and  wicked  cruelty  than  was  presented  upon  the  trial 
of  Souther;  and  yet  it  has  been  gravely  and  earnestly 
contended  here  by  his  counsel,  that  his  ofience  amounts 
to  manslaughter  only. 

It  has  been  contended  by  the  counsel  of  the  prisoner, 
that  a  man  cannot  be  indicted  and  prosecuted  for  the 
cruel  and  excessive  whipping  of  his  own  slave.     That 
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1851.     it  is  lawful  for  the  master  to  chastise  his  slave ;  and 
Tem.    ^^^^  ^^  death  ensues  from  such  chastisement,  unless  it 


—  was  intended  to  produce  death,  it  is  like  the  case  of 
Case,  homicide,  which  is  committed  by  a  man  in  the  perform- 
ance of  a  lawful  act,  which  is  manslaughter  only.  It 
has  been  decided  by  this  Court,  in  Tarner^s  Case,  5 
Rand.,  that  the  owner  of  a  slave,  for  the  malicious, 
cruel  and  excessive  beating  of  his  own  slave,  cannot  be 
indicted ;  yet  it  by  no  means  follows  when  such  mali- 
cious, cruel  and  excessive  beating  results  in  death, 
though  not  intended  and  premeditated,  that  the  beating 
is  to  be  regarded  as  lawful,  for  the  purpose  of  reducing 
the  crime  to  manslaughter,  when  the  whipping  is  in- 
flicted for  the  sole  purpose  of  chastisement.  It  is  the 
policy  of  the  law  in  respect  to  the  relation  of  master 
and  slave,  and  for  the  sake  of  securing  proper  subor- 
dination and  obedience  oil  the  part  of  the  slave,  to  pro- 
tect the  master  from  prosecution  in  all  such  cases,  even 
if  the  whipping  and  punishment  be  malicious,  cruel  and 
excessive.  But  in  so  inflicting  punishment  for  the  sake 
of  punishment,  the  owner  of  the  slave  acts  at  his  peril ; 
and  if  death  ensues  in  consequence  of  such  punishment, 
the  relation  of  master  and  slave  affords  no  ground  of 
excuse  or  paliation.  The  principles  of  the  common 
law  in  relation  to  homicide,  apply  to  this  case,  without 
qualification  or  exception ;  and  according  to  those  prin- 
ciples, the  act  of  the  prisoner,  in  the  case  under  con- 
sideration, amounted  to  murder.  Upon  this  point  we 
are  unanimous. 

But  what  was  the  law  in  respect  to  felonious  homi- 
cide on  the  Ist  day  of  September  1849,  when  the  ot- 
fence  was  committed.  It  is  to  be  found  in  the  Sessions 
Acts  of  1847-8,  p.  95.  By  that  act  it  is  declared  "  that 
unlawful  homicide  shall  be  murder  of  the  first  degree, 
murder  of  the  second  degree,  or  manslaughter." 

"Murder  committed  by  poison,  lying  in  wait,  duress 
of  imprisonment,  starving,  wilful  and   excessive  whip- 
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ping^  cruel  treatment,  or  any  kind,  (not  any  other  kind  1851. 
as  the  law  theretofore  was,)  'of  wilful,'  deliberate  and  xerm. 
preiAeditated  killing,  or  in  the  attempt  to  commit  any  , 

arson,  rape,  robbery,  or  burglary,  shall  be  murder  in  the  Case, 
first  degree,  and  all  other  murder  shall  be  murder  in  the 
second  degree."  *' Murder  in  the  first  degree  shall  be 
punished  with  death."  The  Judge  certifies  in  his  bill  of 
exceptions,  as  a  fact  proved  in  the  cause,  that  "  the  slave 
died  under  and  from  the  infliction  of  the  said  punish- 
ment." Apply  the  words  of  the  act  of  Assembly  to 
this  case,  and  it  clearly  appears  that  the  crime  of  the 
prisoner  is  not  manslaughter,  but  murder  in  the  first 
degree. 

Judge  Leigh  does  not  concur  in  this  last  view,  name- 
ly, that  homicide  committed  by  excessive  whipping, 
must  be  necessarily  murder  in  the  first  degree,  without 
regard  to  the  intention  of  the  ofl^ender.  He  is  of  opin- 
ion that  to  constitute  murder  in  the  first  degree,  there 
must  be  an  intention  to  kill. 

The  record  in  this  case  presents  several  other  matters 
for  the  consideration  of  the  Court.  It  is  contended 
that  the  proceedings  before  the  Court  of  examination 
were  not  such  as  the  law  required.  A  copy  of  these 
proceedings  have  been  exhibited  in  the  record,  and 
it  appears  from  that  copy  that  objections  were  made 
in  the  Court  of  examination  to  the  previous  proceedings 
had  before  the  committing  magistrate  ;  but  they  were 
overruled  by  the  Court.  Whether  properly  overruled 
or  not,  is  a  matter  which  this  Court  has  no  jurisdiction 
to  enquire  into;  nor  had  the  Circuit  court  any  such 
jurisdiction.  No  appeal  could  be  taken  from  the  deci- 
sion of  that  Court.  They  had  no  right  to  sign  any 
bill  of  exceptions :  and  consequently  a  bill  of  excep- 
tions signed  by  the  Court  cannot  be  regarded  as  a  part 
of  the  record  of  the  case.  Commonwealth  v.  Hick- 
man,  2  Va.  Cas.  60;  Code  of  Va.,  p.  672,  §  8.  But  if 
w^e  could  look  into  the  proceedings  of  that  Court,  for 
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1851.     the  purpose  of  reviewing  those  opinions  upon  the  ob- 
Tem.    j^ctions  to  them  by  the  prisoner's  counsel,  we  should 
,  say  that  the  proceedings  were,  in  all  respects,  regular, 
Case,     and  that  the  Court  properly  overruled  the  objections  of 
the  prisoner.     The  Circuit  court  has  the  right  however, 
of  looking  into  the  proceedings  of  the  Court  of  ex- 
amination for  two  purposes,  and  for  two  purposes  only. 
Ist,  To  see  that  it  was  a  legally  constituted  Court,  to 
make  the  examination.     2d,  To  see  what  offence  it  was 
for  which  the  prisoner  had  been  examined.  The  plead- 
ings in  this  cause  made  it  necessary  to  look  into  the 
proceedings  of  the  Court  of  examination  for  those  pur- 
poses, and  this  brings  us  to  the  questions  arising  upon 
those  pleadings. 

The  prisoner  was  first  indicted  on  the  2d  of  April 
1850.  This  indictment  contained  fourteen  counts. 
The  prisoner  demurred  to  the  indictment  and  to  each 
count  thereof,  in  which  the  attorney  for  the  Common- 
wealth joined.  The  Court  overruled  the  demurrers, 
except  the  demurrer  to  the  fourteenth  count,  which  was 
sustained.  To  the  remaining  thirteen  counts  the  pri- 
soner pleaded  in  abatement  that  he  had  not  been  exam- 
ined for  the  oftences  charged  in  the  indictment  before 
the  Court  of  examination.  To  this  plea  the  attorney 
for  the  Common^vealth  filed  a  very  short  replieaiion, 
stating  that  the  prisoner  had  been  duly  examined  by  a 
Court  of  examination ;  and  tendered  an  issue  to  the 
country.  Not  one  word  of  reference  is  made  in  the 
replication  to  the  record  and  proceedinop  of  the  Court 
of  examination.  This  plea  was  fatally  defective.  The 
prisoner  demurred  to  it,  and  the  demurrer  was  sustained, 
which  the  Court  was  bound  to  do,  and  following  it  up 
quashed  the  indictment,  not  because  no  such  examina- 
tion had  been  had,  but  because  no  record  of  such  ex- 
amination had  been  produced  and  avouched  with  the 
replication.  This  was  done  at  the  October  term  1850, 
and  on  the  foUo^'ing  day  a  new  indictment  was  framed 
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by  the  grand  jury,  containing  fifteen  counts,  fourteen  1851. 
of  which  are  the  same  as  those  of  the  first  indictment,  xotq. 
with,  in  some  of  the  counts,  some  few  and  very  imma- ; 


terial  deviations  from  the  old  indictment,  and  the  new  '  Case. 
count  being  substantially  like  the  others,  or  some  of 
them.  To  this  indictment  the  prisoner  demurred.  He 
also  demurred  to  each  count  thereof;  in  which  demur- 
rer the  attorney  for  the  Commonwealth  joined ;  and 
the  Court  overruled  the  demurrer  out  and  out.  And 
we  think  it  was  properly  done.  For  we  cannot  per- 
ceive any  error  in  the  indictment  or  in  either  count ; 
and  it  is  very  certain  that  no  error  has  been  specifically 
presented  in  the  pleading  or  alluded  to  in  argument.  Yet 
we  beg  to  be  understood  as  not  approving  of  the  prac- 
tice of  embarrassing  the  trial  of  an  important  cause 
with  so  many  unnecessary  counts  in  an  indictment.  The 
prisoner  then  pleaded  in  abatement  that  he  had  not  been 
examined  for  the  oflfences  charged  in  the  indictment  be- 
fore a  proper  and  legally  constituted  Court  of  examina- 
tion according  to  law.  To  this  plea  the  attorney  for  the 
Commonwealth  replied  that  the  prisoner  had  been  duly 
examined  for  the  said  oflfences,  and  avouched  the  re- 
cord of  the  Court  of  examination.  To  this  replication 
the  prisoner  tendered  four  rejoinders,  all  of  which,  accor- 
ding to  the  rules  of  pleading,  were  inadmissible,  except 
the  first,  one  of  which  was  held  to  be  bad  upon  de- 
murrer, and  the  other  three  were  rejected  by  the  Court. 
These  several  rejoinders,  though  differing  somewhat 
from  each  other  in  words  and  phraseology,  were  in 
substance  the  same.  They  relied  upon  the  judgment 
of  the  Court  upon  the  demurrer  of  the  prisoner  to  the 
replication  of  the  attorney  for  the  Commonwealth  to 
the  prisoner's  plea  in  abatement  to  the  first  indictment 
by  which  that  indictment  was  quashed,  as  being  a  bar 
to  any  other  and  subsequent  indictment  against  the 
prisoner  for  the  same  oflfence,  upon  the  examination 
which  had  been  had  before   the   County    court    of 
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1851.     Hanover  before  the  finding  of  the  first  indictment; 

Tem.    ^^^    averred  that  no  new   or  subsequent  examina- 
,  tion  of  the  prisoner  for  that  offence  hed  been  had 

Case,  before  a  Court  of  examination.  We  are  unanimously 
of  the  opinion,  to  say  nothing  of  the  objection  that 
might  be  made  to  them  upon  other  grounds,  that  the 
matters  set  forth  in  these  rejoinders  constituted  no  bar 
whatever  to  the  present  prosecution.  The  judgment 
of  the  Court  referred  to  in  these  rejoinders  extended  to 
the  first  indicttaent  only,  and  constituted  a  bar  to  all 
further  proceedings  upon  that  indictment.  When  that 
indictment  was  quashed  the  case  stood  as  if  no  indict- 
ment had  been  found ;  and  it  was  the  unquestionable 
right  and  duty  of  the  Commonwealth's  attorney  to  pre- 
fer against  the  prisoner  a  new  indictment  for  the  mur- 
der of  which  he  had  been  examined  by  the  County 
court  of  Hanover.  The  prisoner  after  the  Court  had 
disposed  of  his  rejoinders,  demurred  to  the  replication. 
This  demurrer  was  also  properly  overruled  by  the 
Court. 

Upon  the  whole  we  are  clearly  of  opinion  that  there 
is  no  error  in  the  record  of  which  the  prisoner  can 
complain,  and  the  writ  of  error  is  refused. 

After  the  trial  was  over,  the  prisoner  moved  the 
Court  in  taxing  the  costs  of  the  prosecution,  to  omit 
the  per  diem  allowance  which  had  been  made  for  the 
venire.  The  Court  refused  to  do  so,  and  directed  the 
clerk  to  include  the  allowance  in  the  bill  of  costs.  It 
is  provided  by  law  that  when  qualified  jurors  cannot  be 
conveniently  found  in  the  county  in  which  the  trial  is 
to  take  place,  they  may  be  procured  in  some  other 
county;  the  law  then  provides  that  "Every  juror  so 
summoned  shall  be  paid  one  dollar  for  each  day  he 
attends,  and  the  same  mileage  as  a  witness  in  a  civil 
case;  and  every  juror  residing  in  such  county  or  cor- 
poration, and  serving  on  such  jury,  shall  be  paid  in  like 
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manner  one  dollar  for  each  day  he  attends  on  such     1851. 

jury."     See  Code  of  Va.  774,  sec.  10th  of  chap.  208.    t^. 

The  prisoner  contends  that  this  law  does  not  apply  to  - — — 7 
.        ,.!,,,.  1       .  f  r     1     Southerns 

a  case  in  which  all  the  jurors  are  procured  withm  the    Case. 

county  in  which  the  trial  is  had.  We  can  see  nothing 
in  the  law  to  authorize  such  a  restriction  of  its  opera- 
tion. The  words  are  general  and  apply  alike  to  all 
jurors  in  criminal  cases  without  respect  to  the  place 
from  whence  they  come.  The  pay  to  each  is  the  same, 
whether  the  juror  attends  from  a  neighbouring  county 
or  is  a  resident  of  the  county  in  which  the  trial  takes 
place.  But  there  is  this  diflference  between  resident 
and  nonresident  jurors.  The  nonresident  is  entitled  to 
mileage,  and  to  be  paid  for  every  day  that  he  attends 
the  Court.  The  resident  juror  is  not  entitled  to  mileage, 
and  can  be  paid  only  for  each  day  that  he  serves  on  the 
jury.  This  being  our  view  of  the  law,  we  think  the 
Court  did  right  in  not  directing  the  clerk  to  omit  in  his 
taxation  of  the  costs  of  prosecution  the  per  diem 
allowance  made  for  the  jurors,  as  directed  to  be  done 
under  the  11th  section  of  chap.  211,  Code  of  Va.,  p. 
783. 

Petition  for  a  writ  of  error  denied. 
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ACCOMPLICES. 

The  confessions  or  admissions  of 
an  accomplice  in  a  felony,  made 
after  the  commission  and  com- 
pletion of  the  ojffence,  are  not 
competent  evidence  against  a  pri- 
soner, even  though  a  previous 
conspiracy  and  combination  be- 
tween the  prisoner  and  the  ac- 
complice to  commit  the  felony 
has  been  proved. 

Hunter's  Casey    641 

ADMISSIONS. 

1.  A  paper  signed  by  an  adm'r  de- 

fendant in  the  lifetime  of  his  in- 
testate, not  appearing  to  have 
been  signed  as  agent  of  the  in- 
testate, 18  not  competent  evidence 
as  the  admission  of  a  party  on 
the  record. 
Gaines'  adm'r  v.  Alexander ^     257 

2.  What  confessions  of  an  accomplice 

in  a  felony  are  not  competent 
evidence  against  a  confederate. 
See  Accomplices y  No.  I,  and 

Hunter's  Casej    641 

ADULTERY  AND  FORNICATION. 

1.  In  an  indictment    for  lewd   and 

lascivious  cohabitation,  the  of- 
fence is  charged  from  a  day  prior 
to  the  day  wnen  the  statute  went 
into  effect,  but  as  continuing  to  a 
day  after  the  commencement  of 
the  act.  The  indictment  is  good. 
Nichols  &  Janes'  Case,    589 

2.  The  act,  1  Rev.  Code,  ch.  141,  g  6, 

p.  555,  which  makes  the  oaths  of 
two  credible  witnesses  necessary 
to  a  conviction  in  a  case  of  adul- 
tery and  fornication,  is  repealed 
by  ch.  27,  ?  2,  p.  164,  of  the 
Cruninal  Code,  Sess.  Acts  1847-8. 
Cregor's  Case,  591 
3;  One  credible  witness  is  now  suffi- 
cient to  authorize  a  conviction 
for  adultery  or  fornication. 

Idem,  591 
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AGENTS. 

See  Principal  and  Agent, 

ALEXANDRIA. 

A  cause  on  appeal  from  the  decision 
of  the  Circuit  court  of  the  district 
of  Alexandria,  pending  in  the 
Supreme  court  of  the  United 
States  at  the  time  of  the  retroces- 
sion of  the  county  of  Alexandria 
to  the  State  of  Virginia,  was  pro- 
perly heard  and  decided  by  that 
Court  after  the  retrocession ;  and 
its  decision  was  properly  sent 
down  to  the  Circuit  court  for  the 
city  of  Alexandria,  established 
by  the  legislature  of  Virginia, 
and  is  to  be  enforced  by  that 
Court.  M'Laughlin  v.  The  Bank 
of  Potomac  <Sc  ah.  68 

AMENDMENTS. 

In  an  action  against  an  executor  on 
a  note  signed  by  him  as  such, 
there  is  a  judgment  b^  default  de 
bonis  propriis.  If  this  is  error,  it 
is  to  De  corrected  by  motion  to 
the  Court,  and  not  by  appeal. 
Snead  v.  Coleman  &  wife,    300 

A  replication  to  a  plea,  relying  on 
a  covenant  but  failing  to  make 
profert  of  it,  is  demurred  to,  and 
the  demurrer  is  sustained  on  this 
ground.  It  is  proper  to  allow  the 
plaintiff  to  amend  the  replication 
by  adding  the  profert  of  the  cov- 
enant. 

Bowles'  ex* or  v.  Elmore's 
adm'x,  385 

APPELLATE  COURTS. 

A  writ  of  error  coram   vobis  does 
not  lie  in  the  Supreme  court  of 
appeals. 
Reid  's  adm'  r  v .  Strider 's  adm  V.  76 

Where  a  party  to  a  cause  pending 
in  the  Supreme  court  of  appeals, 
dies  pending  the  appeal,  it  is  not 
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necessary  to  revive  the  cause  in 
the  name  of  his  representative ; 
but  the  case  may  be  revived  when 
it  goes  back  to  the  Court  below. 
Idem,    76 

3.  The  Court  of  appeals  has  no  juris- 

diction to  j2:rant  a  writ  of  error  in 
a  criminal  case,  or  to  a  judgment 
upon  an  application  for  a  writ  of 
habeas  corpm. 
Bell  v.  TJ^  Commonwealth^    201 

4.  The  judicial  notice  to  be  taken  of 

private  and  local  laws  that  appear 
to  have  been  relied  on  in  the 
Court  below,  is  the  same  as  that 
given  to  laws  of  a  public  nature ; 
and  has  reference  to  the  hearing 
of  the  cause  in  the  appellate 
Court,  whether  decided  before  or 
after  the  commencement  of  the 
act.  Code  of  1849,  ch.  51,  ?  1,  p. 
660.     SomervUle  v.  Wimbish,     205 

5.  Upon  an  appeal  to  the  Court  of  ap- 

peals, from  a  final  judgment,  de- 
cree or  order,  if  the  appeal  bond 
is  not  given  within  nve  years 
from  the  date  of  said  judgment, 
decree  or  order,  the  appeal  will 
be  dismissed. 
Yarborongh  d'  mfe  v.  Deshazo,  374 

6.  The  proviso  in  the  act  for  limita- 

tion of  suits,  as  to  rights  existing 
when  the  Code  took  effect,  ch. 
149,  i  19,  p.  540,  is  restricted  to 
actions  and  rights  barred  by  that 
chapter ;  and  does  not  extend  to 
the  law  limiting  and  regulating 
appeals.  Idem,    374 

7.  The  appellate  Court  will  presume 

that  a  jurv  in  a  criminal  case 
were  discharged  for  sufficient 
cause,  and  that  the  defendant 
consented  to,  or  acquiesced  there- 
in, unless  the  record  shews  that 
he  objected. 

Dye's  Case,    662 

APPELLATE  JURISDICTION. 

1.  To  the  judpnent   of    a    County 

court  refusing  to  permit  a  person 
named  as  executor  in  a  will^  to 
qualify  without  giving  security, 
an  appeal  demandable  of  right, 
lies  to  the  Circuit  court. 

Fairfojc  v.  Fairfax's  ex'or,    36 

2.  A    paper    signed    and    endorsed 

in  blank,  is  filled  up  as  a  com- 
mon promissorv  note,  and  value 
paid  for  it.  Fending  an  action 
against  the  endorser,  the  endorse- 


ment is  filled  up  as  a  guaranty, 
but  it  is  counted  on  both  as  an 
original  promise  and  a  guaranty. 
There  is  a  judgment  for  the  de- 
fendant on  a  case  agreed,  and 
on  appeal  the  Judgment  is  re- 
versed, and  a  judgment  given 
a^inst  him  as  an  original  surety, 
without  sending  the  case  back  to 
have  the  endorsement  erased  and 
filled  up  as  an  original  promise. 
Orrick  v.  CoUion,    189 

3.  The  Court  of  appeals  has  no  juris- 

diction to  grant  a  writ  of  error  in 
a  criminal  case,  or  to  a  judgment 
upon  an  application  for  a  writ  of 
habeas  corpus. 
BeU  v.  The  Commonwealth,    201 ' 

4.  The  act  in  the  Code  limiting  ap- 

peals to  the  Court  of  appeds  to 
|200,  applies  to  cases  decided  be- 
fore the  act  went  into  effect,  when 
the  application  for  an  appeal  ia 
made  smce. 

ITGruderx.  Lvons,    233 

5.  If  upon  appeal  from  a  final  judg- 

ment, <&c.,  the  appeal  bond  is  not 

given  within  five  years  from  the 

judgment,  &c.,  the  appeal  will  be 

dismissed. 

Yarborough  d  wife  v.  Deshazo,  374 

6.  The  proviso  in  the  act,  ch.  149, 

i  19,  p.  540,  does  not  extend  to 
the  law  limiting  and  regulating 
appeals.  Idan,    374 

7.  A  case  in  which  there  has  been  a 

final  decree  is  not  a  pending  suit 
in  the  sense  of  the  Code,  ch.  16, 
§  18,  p.  101,  and  ch.  216,  \  2,  p. 
800.  Idem,    3/4 

8.  When  the  rejection  of  a  second 

plea  is  not  ground  for  reversing 
the  judgment  upon  apped.  See 
Error,  No.  2,  and 

Fleming  Y,  ToUr,    310 


ARDENT  SPIRITS. 

1.  Two  persons  may  be  jointly  in- 

dicted or  proceeded  against  by 
information,  for  retailing  ardent 
spirits  without  a  license. 
Harris  &  Hickman's  Case,    600 

2.  Upon  their  conviction  there  should 

be  a  separate  fine  of  $30  against 
each  of  them.  Idem,    600 

3.  In  an  indictment  for  retailing  ar- 

dent spirits  without  a  license,  to 
be  drank  where  sold,  it  is  not 
error  to  use  the  word  *'or,"  in 
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speaking  of  the  various  kinds  of 

liquors  charged  to  have  been  sold. 

Morgan's  Casey     592 

ARSON. 

1.  An  indictment  for  arson  according 

to  the  common  law  form,  is  suffi- 
cient in  a  case  of  arson  in  the  day 
time.  Currants  Cai^e^    619 

2.  But  it  is  more  appropriate  to  charge 

the  burning  in  the  day  time. 

Idem,     019 

3.  For  the  offence  of  burning  at  night, 

it   seems   the    indictment   must 
charge  the  burning  in  the  night. 
Idem,    619 

4.  Quaere :  If  the  common  law  offence 

ofarson  is  abolished.     Idem.    619 

5.  The  indictment  charges  the  burn- 

ing the  dwelling  house  of  E  on  the 
11th  of  February  1850.  The  ver- 
dict is,  "guilty  of  arson  in  the 
day  time,  on  the  11th  February 
1850. ' '  The  verdict  is  sufficiently 
certain.  Idem,    61*9 

ASSIGNEES. 

Y  the  holder  of  a  bond  a^ees  to 
assign  it  to  D  to  indemnify  him 
for  becoming  his  suretv,  but  the 
bond  not  being  present  is  not  then 
assigned.  Afterwards  Y  commits 
an  act  of  bankruptcv,  upon  which 
he  is  duly  declared  a  bankrupt. 
After  the  act  of  bankruptcv  Y 
assigns  the  bond  to  D  who  collects 
the  money.  D  is  entitled  to  hold 
it  as  against  the  general  assignee 
of  the  bankrupt. 

Tucker  v.  Valt/,  assignee,    330 

ASSUMPSIT. 

See  Indebitatus  Assumpsit. 

ATTACHMENTS— JFbre/i//i. 

1.  In  a  proceeding  bv  foreign  attach- 

ment, the  home  defendant  having 
proi)erty  of  the  absent  defendant 
m  his  possession,  for  the  keeping 
of  which  the  absent  defendant  is 
indebted  to  him,  is  entitled  to  have 
his  claim  first  satisfied  out  of  the 
property  as  against  the  attaching 
creaitor. 

Williamson  v.  Gayle  d*  als.     152 

2.  The  attaching  creditor  having  es- 

tablished his  debt,  is  entitled  to  a 
Vol.  VII. — 44 


personal  deci-ee  against  the  absent 
debtor,  though  the  whole  property 
attached  is  exhausted  in  paying 
the  debt  of  the  home  defendant. 
Idem,     152 

ATTORNEY  AT  LAW. 

An  attorney  at  law  receives  a  claim 
for  collection,  on  which  he  brings 
a  suit  and  obtains  a  judgment. 
He  then  receives  from  the  debtor, 
a  bond  on  which  he  is  to  sue,  and 
after  deducting  his  fee  and  com- 
mission, is  to  apply  the  balance  to 
the  credit  of  the  judgment.  The 
attorney  receives  the  money  on 
the  bond,  but  does  not  pay  it  over 
to  the  creditor.  This  is  a  valid 
payment  by  the  judgment  debtor. 
Smith's  adm'r\.  Lamberts,    138 

The  powers  of  an  attorney  at  law 

in  tne  prosecution  and  collection 

of  claims  put  into  his  hands  for 

collection,  considered  and  stated. 

Idem,     138 

AUTREFOIS  CONVICT. 

A  conviction  for  advising  one  slave 
to  abscond  is  no  bar  to  a  prosecu- 
tion for  advising  another  slave  to 
abscond ;  though  the  advising  was 
to  both  at  one  time  by  the  same 
words  and  acts. 

B.  Smith's  Case,    593 

BANKRUPTS. 

Y  the  holder  of  a  bond,  agrees  to 
assign  it  to  D  to  indemnify  nim  for 
becoming  his  suret^^',  but  the  bond 
not  being  present  is  not  then  as- 
signed. Afterwards,  Y  commits 
an  act  of  bankruptcy,  upon  which 
he  is  duly  declared  a  oankrupt. 
After  the'  act  of  bankruptcy,  Y 
assigns  the  bond  to  D  who  collects 
the  money.  D  is  entitled  to  hold 
it  as  against  the  general  assignee 
of  the  bankrupt. 

Tucker  v.  Valy,  assignee,    330 

BONDS. 

How  payments  are  to  be  applied  in 
satisfaction  of  bonds  where  there 
are  several  due  at  successive  peri- 
ods.    See  Payments,  No.  1,  and 
Ross's  ex' or  v.  M'Lauchlan's 

adm'r  ii' als.  86 

Same  v.  Haden's  adm'r,  86 
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2.  When  payments  are  to  be  applied  to 

a  judgment  rather  than  to  bonds. 
8ee  Payments,  No.  2,  3,  and 

Idem,      86 

3.  A  voluntary  bond  executed  for  a 

specific  purpose  and  upon  an  ex- 
pressed precedent  condition,  if  the 
purpose  has  been  effected  other- 
wise, the  bond  cannot  be  enforced 
by  the  obligee.  Columbian  Col- 
lege v.  Clopton^  8  admW  d'c.       168 

4.  The  penalty  and  condition  of  a  bond 

for  the  payment  of  money  are  in 
the  same  sum .  It  is  proper  to  treat 
it  as  a  single  bill,  and  to  give  judg- 
ment for  the  amount  of  the  bond 
with  interest  from  the  time  of  pay- 
ment.   Fleming  V.  Toler,  310 

BURGLARY. 

The  onlv  covering  to  an  opening  for 
a  window  is  a  cloth  hung  over  two 
nails  at  the  top  and  loose  at  the 
bottom.  Quiere:  If  the  remo^^ng 
the  cloth  from  one  of  the  nails  is  a 
sufficient  breaking  to  constitute 
burglary.         Hunter* s  Case,    641 

CHOSES  IN  ACTION. 

1.  The  wife's  remainder  in  slaves  is 

sold  by  her  husband,  who  dies  in 
the  lifetime  of  the  life-tenant, 
leaving  his  wife  surviving.  8he  is 
entitled  to  the  slaves  as  against  | 
the  purchaser  for  value  from  the 
husband. 

Moore  v.  Thornton  d:  ah.      99 

2.  Though  the  purchaser  from  the 

husband  acquires  the  interest  of 
the  life-tenant  in  one  of  the  slaves, 
in  the  lifetime  of  the  husband, 
yet  the  wife  sui*viving  is  entitled 
to  the  slave.  Idem,      i)9 

COMMON  CARRIERS. 
A  common  carrier  contracts  to  de- 
liver a  croi)  of  wheat  at  an  agreed 
price  per  bushel.  A  large  propor- 
tion of  the  crop  is  del  ivered  in  good 
order ;  but  from  the  unavoidable 
effects  of  a  storm  a  small  pa  it  is 
delivered  in  a  damaged  condition, 
and  another  small  portion  is  lost. 
In  an  a<tion  by  the  common  car- 
rier for  the  freight,  he  is  entitled 
to  recover  under  the  common  in- 
dehitatm  count,  the  agreed  price 
for  the  whole  quantity  so  delivered 
or  lost.  Gait  v.  'Archer,    307 


CONCEALED  WEAPONS. 

A  jury  may  well  find  a  habitual  <» 
general  wearing  of  concealed  wea- 
pons, from  evidence  that  the  de- 
fendent  was  seen  once  wearing 
them  imder  circumstances  whicfi 
satisfies  the  jury  it  was  his  gen- 
eral practice.      Hick^  Cau,    597 

CONDITIONS. 

Q^iscre :  If  a  Court  of  equity  will 
relieve  against  a  condition  prece- 
dent where  the  subject  admits  of 
compensation,  or  the  parties  can 
be  placed  in  the  same  condition  in 
which  they  would  have  been  if  the 
condition  had  been  performed: 
and  there  has  been  a  substantial 
performance  of  the  condition. 
Columbian  College  v.  Clopton'i 
adm'r,d'c.,  168 

The  penalty  and  condition  of  a  bond 
for  the  payment  of  money,  is  in 
the  same  sum.  It  is  proper  to 
treat  it  as  a  sinsle  bill  and  to  give 
ludgment  for  the  amount  of  the 
bond,  with  interest  from  the  time 
of  payment. 

Fleming  Y.  ToUr,    310 

CONFESSIONS. 

What  confessions  of  an  accomplice 
in  a  felony  are  not  competent  evi- 
dence against  a  confederate.  See 
Accomplices,  1^0.  1,  ejiA  Hunter' i 
Case,  641 

CONTRACTS. 

What  contracts  of  sale  are  not  so 
perfected  as  to  pass  the  property. 
See  Sales^  No.  1,  and  Dixon  v. 
Myers  cO  Co.,  240 

Wtat  false  representations  will 
avoid  a  contract  for  the  sale  of 
stocks  in  a  gold  mining  company. 
See  Saks,  No.  2,  3,  and  Crump  v. 
United  ^States  Mining  company,  352 

If  the  representations  made  by  the 
vendors  were  true,  and  they  sup- 
pressed no  material  feet,  the  sub- 
seouent  failure  of  the  mine  in 
value  and  productiveness,  does 
not  impair  the  right  of  the  ven- 
dors to  enforce  the  contract 

Idem.    352 

When  party  to  compromise  may 
avoid  it  for  mistake.    See  Mistake, 
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No.  1,  and  Ross^  ex^ory.  WLauch- 

lan^s  admW  &  ah,  86 

Same  v.  Haden^s  admW,  86 

CONVEYANCES— i^aiM^uZen^. 

1.  The  grantor  in  an  absolute  convey- 

ance of  personal  property,  remain- 
ing in  possession  thereof,  raises  the 
presumption  of  fraud,  and  he  must 
rebut  it  by  proving  the  fairness 
and  bona  fides  of  the  transaction. 
Curd  V.  Miller's  ex*orSf    185 

2.  W  being  largely  indebted  in  pro- 

portion to  his  property,  made  a 
§ifl  of  slaves  to  his  married 
aughter;  and  her  husband  re- 
mained in  possession  of  them  for 
eight  years.  Judgment  having 
b^n  recovered  against  W  on 
some  of  these  debts,  and  also  on 
debts  contracted  since  the  gift,  B 
became  the  security  of  W  m  the 
forthcoming  bonds,  and  was  com- 
pelled to  pay  the  money.  He 
then  recovered  a  judgment  against 
W  for  the  amount  so  paid  by  him ; 
and  all  the  property  of  W  naving 
been  then  sold,  by' the  directions 
of  B  his  executions  were  levied 
on  the  slaves  given  by  W  to  his 
daughter,  and  upon  their  in- 
crease. The  slaves  were  liable  to 
satisfy  the  debt  of  B. 

Wilson  V.  BuchanaUy    334 

3.  When    sheriff  should  sue  to  set 

aside  fraudulent  conveyances. 
See  Irisolvent  Debtor,  No.  1,  and 
Clough  d'c.  V.  Thompson^  26 

CORPORATIONS. 

1.  In  an  action  by  a  corporation,  the 

question  whether  the  corporation 
has  forfeited  its  charter  is  not 
o|>en  for  enquiry,  unless  the  for- 
feiture has  been  ascertained  by 
the  sentence  of  a  Court  in  a  pro- 
per proceeding  for  the  purpose. 
Crump  V.  United  States  Mining 
Company,  352 

2.  The  organization  of  a  corporation 

may  be  proved  by  its  records  and 
jMirol  proof^  without  the  produc- 
tion of  its  list  of  subscribers. 

Idem,    352 

3.  The  stockholders  of  a  corporation 

having  directed  the  directors  to 
create  new  stock  and  sell  it,  and 
the  directors  having,  instead  of 
doing  this,  acquired  original  stock 


and  sold  it,  their  act  may  be  sub- 
sequently ratified  by  the  stock- 
holders, so  as  to  render  the  sales 
valid  against  the  purchasers. 

Idemj    352 

The  president  of  a  corporation  is 
not  ex  officio  the  agent  o^  the  cor- 
poration to  sell  property  which 
it  may  direct  to  be  sold  ;  and  un- 
less appointed  the  agent  to  seU, 
his  representations  will  not  affect 
the  corporation.     Idem,  352 

A  debt  is  due  to  a  partnerahip,  and 
the  partners  are  afterwards  incor- 
porated, and  the  debt  then  be- 
comes the  debt  of  the  corporation. 
It  is  competent  to  sue  for  it  in  the 
corporate  name,  in  a  Court  of 
equity. 

Griffin^s  ex* or  d;  als.  v.  A,  Macau- 
lay's  admW,  476 
Dismal  Stvamp  Land  Co.  v. 
Same,  476 

COURTS. 

Of  appeals,  see  Appellate  Courts, 
Circuit  courts,  see  Alexandria, 
See  Examining  Courts, 

COVENANTS. 

Salt  works  are  rented  for  two 
thirds  of  the  salt  manufactured, 
and  the  lessee  covenants  to  make 
at  least  60,000  bushels  of  salt  in 
each  year.  For  the  failure  to 
make  the  salt  the  proper  action 
is  for  the  damages  occasioned 
thereby,  and  to  the  extent  of 
such  fJEulure ;  and  not  for  a  speci- 
fic rent  of  40,000  bushels  of  salt. 
Preston  Y.  M  Cull,    121 

During  the  first  year  the  lessees 
with  the  assent  of  the  lessors,  as- 
sign their  lease,  and  the  assignees 
covenant  to  assume  and  pay  all 
the  contracts,  debts  and  liabilities 
of  the  lessees,  relating  to  the  salt 
making  business :  and  the  next 
day  the  assignees  take  a  new 
lease,  paying  a  money  rent.  The 
taking  a  new  lease  operated  as  a 
surrender  of  the  first,  and  extii)- 
gpished  the  liabilities  of  the  as- 
signees prospectively  ;  and  as  as- 
signees they  were  not  liable  for 
prior  breaches  of  contract  by  the 
assignors.     Idem,  121 

The  assignees  were  liable  by  their 
contract,  to  the  lessors  for  arrears 


Digitized  by  VjOOQIC 


1 


692 


INDEX. 


of  salt  rent,  whether  the  salt  was 
then  on  hand  or  had  been  sold. 
Idem,    121 

4.  The  surrender  of  the  first  lease  be- 
fore the  end  of  the  year  prevented 
a  breach  of  the  covenant  to  man- 
ufeclure  60,000  bushels  of  salt  in 
each  vear,  Idem,    121 

6.  Though  the  lessors  were  not  par- 
ties to  the  assignment  of  the 
lease,  yet  as  it  was  made  with  their 
assent,  which  by  the  terms  of  the 
lease  was  necessary,  they  have  the 
right  to  enforce  the  contract  of 
the  assignees  to  pay  the  debts  of 
the  lessees,  so  fjar  as  thev  are  con- 
cerned. iSiem,    121 

6.  The  contract  between  the  lessees 

and  assignees  was  not  for  an  in- 
demnity, but  for  their  complete 
exoneration,  by  the  engagement 
of  the  assignees  to  relieve  them 
therefrom.  Idem,    121 

7.  The  maker  of  a  note  becomes  the 

bail  of  the  holder,  and  they  enter 
inter  into  a  covenant  by  which 
the  maker  is  to  hold  the  note  un- 
til his  liability  as  bail  ceases,  and 
then  to  return  it.  The  note  is 
not  merged  in  the  covenant. 
Bowies'  ex' or  v.  Elmore* 8 
adm^x,  385 

CRIMINAL   JURISDICTION  ANT) 
PROCEEDINGS. 

Misdemeanors, 

1.  A  motion  to  quash  a  presentment 

for  a  misdemeanor  because  the 
constitutional  conclusion  is  omit- 
ted, should  be  overruled,  if  the 
attorney  asks  that  a  rule  for  filing 
an  information  may  be  issued 
upon  it.         ChrisliavLB  Case,    631 

2.  The  judgment  of  the  Court  over- 

ruling the  motion  to  quash  the 
presentment,  afibrds  no  reason 
against  giving  leave  to  file  the  in- 
fonnation.  Idem.    631 

3.  The  issuing  process  against  the  de- 

fendant to  answer  the  present- 
ment, furnishes  no  reason  against 
•     granting  leave  to  file  the  informa- 
tion. Idem,    631 

4.  Two  persons  may  be  jointly  in- 

dicted or  proceeded  against  by 

information,  for  retailing  ardent 

spirits  without  a  license. 

Harris  &  Hickman* s  Case,    600 

6.  Upon  their  conviction  there  should 


be  a  separate  fine  of  $30  against 
each.  Idem,    600 

6.  If  it  does  not  appear  on  the  record 

that  the  defendant  obiected,  it 
will  be  presumed  in  the  appel- 
late Court,  that  the  jury  was  dis- 
charged for  sufiiicient  cause,  and 
with  the  consent  of  the  defend- 
ant. Dye's  Case,    662 

7.  In  cases  of  misdemeanor  the  Court 

has  authority  to  dischaiige  the 
jury  without  the  consent  of  the 
de&ndant.  Idem,    662 

Felonies. 

8.  If  the  examining  Court  sits  during 

the  session  of  the  Circuit  court  to 
which  the  prisoner  is  sent  for 
further  trial,  that  term  of  the 
Circuit  court  is  not  one  of  the 
two  at  which  he  is  required  to  be 
indicted  or  be  dischai^ed  from 
imprisonment.     BelVs  Case,    646 

9.  An  indictment  having  been  quash- 

ed upon  a  demurrer  to  a  detective 
replication  to  a  plea,  anoUier  in- 
dictment may  be  found  for  the 
same  ofience,  without  another 
trial  before  the  examining  Court 
Souther's  Case,    673 

10.  Upon  a  joint  indictment  against 
several,  the  Commonwealth  may 
elect  to  try  them  separately. 

Currants  Case,    619 

11.  The  attorney  for  the  Common- 
monwealth  allowed  to  recall  a 
witness  and  ask  him  a  question 
after  the  attorney  had  made  hia 
opening  argument,  and  one  of 
tne  counsel  for  the  prisoner  had 
spoken  in  his  defence. 

Armstead's  Case,    599 

12.  If  the  jury  come  into  Court  and 
ask  for  an  instruction  upon  a  par- 
ticular point,  and  the  law  is  pro- 
perly stated  to  them,  even  if  it 
may  seem  to  others  to  be  an  ab- 
stract question,  it  is  no  cause  for 
setting  aside  the  verdict. 

Perkins*  Case,    651 

13.  Although  as  a  general  rule  it  is 
improper  after  a  cause  has  been 
submitted  to  the  jury,  to  introduce 
new  testimony,  or  examine  new 
witnesses ;  yet  for  good  cause 
shewn  it  may  be  done.  In  such 
cases  the  Court  must  exercise  a 
sound  discretion  ;  and  when  the 
circumstances  of  the  case  make 
it  necessary,  either  party  should 
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be  permitted  to  introduce  new 
testimony  or  new  witnesses. 

Livingstones  Case,    658 

DECREES. 

1.  In  a  suit  by  legatees  against  the 

administrator  de  bonis  non,  of  the 
heir  of  the  executor  of  the  tes- 
tator, under  the  circumstances  a 
decree  against  the  administrator 
de  bonis  non,  conclusively  estab- 
lishes against,  the  heir  and  all  his 
representatives,  the  indebtedness 
of  the  executor*8  estate  to  the 
legatees  of  his  testator,  that  they 
a  right  to  follow  the  assets  in  the 
hands  of  the  heir,  that  a  suffi- 
ciency of  such  assets  came  to  his 
hands,  and  that  his  representa- 
tives who  had  received  nis  assets 
are  accountable  to  said  legatees 
for  the  assets  so  received. 
Sheldon  dc  als.  v.  Armstead^s 
admW  and  als.  264 

2.  Under  the  circumstances  the  de- 

cree against  the  administrator  de 
bonis  non  of  the  heir,  was  held 
conclusive  against  the  prior  exe- 
cutor of  the  neir,  upon  the  ques- 
tion of  the  indebtedness  of  the 
executor  of  the  testator  to  his  es- 
tate, the  right  to  follow  his  assets 
in  the  hands  of  the  heir,  the  re- 
ceipt of  sufficient  assets  by  the 
heir  for  the  payment  thereof,  and 
the  liability  of  his  estate  for  the 
amount.  Idem,    264 

3.  A  marriage  agreement,  though  not 

recorded,  having  been  amrmed 
by  a  decree  after  the  marriage 
and  before  the  husband  became 
indebted,  is  valid  against  the  hus- 
band's creditors. 
Dabney  i&  wife  &  als.  v.  Kennedy, 

3l7 

4.  It  was  not  necessary  to  record  the 

decree  to  make  it  valid  against 
creditors  of  the  husband. 

Idem,    317 

6.  After  the  husband's  death  the  wife 
and  children  recover  the  property 
covered  by  the  decree,  in  a  suit 
against  the  administrator  of  the 
husband.  Such  recovery  is  con- 
clusive against  the  administrator 
and  creditors  of  the  husband. 

Idem,    317 

6.  A  case  in  which  there  has  been  a 
final  decree  is  not  a  nending  suit 
in  the  sense  of  the  Code,  ch.  16, 


I  18,  p.  101,  and  ch.  216,  ?  2,  p. 

800. 

Yarborough  &  vnfe  v.  Deshazo, 

374 

DEEDS. 

1.  Under  the  words  in  a  deed  of  **  all 
debts  due  to  the  grantor,"  the 
indebtedness  of  a  partner  of  the 
grantor  to  the  partnership  will 


Griffin^s  ex^or  d:  als.  v.  A.  Macavr 

lay's  adm'r,  476 

Dismal  Swamp  Land  Co.  v. 

Same,  476 

2.  Under  these  words  a  claim  which 

the  grantor  has  against  a  foreign 

government  for  damages  for  the 

detention  of  his  ship,  will  pass. 

Idem,    476 

DETINUE. 

In  an  action  of  detinue  for  a  fe- 
male slave,  the  recovery  may  be 
not  only  for  the  slave  named  in 
the  wnt,  but  for  her  children 
bom  since  the  commencement  of 
the  action. 

Morris  v.  Peregoy,    373 

DEVASTAVIT. 

1.  What  not  a  devastavit,    ^e^  Execu- 

tors and  Administrators,  No.  12. 
and 

Sheldons  &  als.  v.  Armstead's 
admW  &  als.  264 

2.  What  is  a  devastavit.    See  Execu- 

tors and  Administrators,  No.    13, 
and  Idein,    264 

EQUITABLE   DEFENCES. 

1.  In  an  action  on  a  bond  given  for 

the  purchase  money  of  land,  the 
act  of  1831  does  not  authorize  a 
plea  of  failure  of  consideration 
upon  equitable  grounds,  which 
would  require  a  rescision  of  the 
contract  out  of  which  the  bond 
originated,  and  a  reinvestment  of 
the  obligee  with  the  interest  in 
the  land  alleged  to  have  been 
sold  to  the  obfigor. 
Shifiett,  dec.  V.  The  Orange  Hu- 
mane Society,  297 

2.  In  an  action  on  a  bond  given  for 

the  price  of  a  slave,  a  special  plea 
under  the  act  of  1831,  may  aver 
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in  general  tenns  the  unsound- 
ness, and  the  knowledge  and 
fraudulent  concealment  of  the 
plaintiff;  that  on  discovering  the 
unsoundness  the  defendant  of- 
fered to  return  the  slave,  and  de- 
manded a  rescision  of  the  con- 
tract, which  plaintiff  refused ; 
laying  the  damage  to  the  whole 
amount  of  the  pnce  or  not  laying 
any  damage,  and  praying  for 
judgment  in  bar  of  the  action. 

Fleming  v.  Toler,    310 

3,  If  such  special  plea  avers  in  gene- 

ral terms  the  unsoundness  of  the 
slave,  and  then  adds  a  specific 
unsoundness,  the  defendant  may, 
under  this  plea,  prove  any  un- 
soundness, and  is  not  confined  to 
the  specific  unsoundness  men- 
tioned in  the  plea.       Idem,    310 

4.  When  refusal  to  receive  a  second 

special  plea  is  not  ground  of  re- 
versal.   See  Error  J  No.  2,  and 

Idem,    310 

EQUITABLE  JURISDICTION  AND 
RELIEF. 

1.  A  Court  of  equity  will  not  lend  its 

aid  for  the  settlement  and  adjust- 
ment of  the  transactions  of  a 
partnership  for  gambling.  Nor 
will  it  ^ive  relief  to  either  part- 
ner agamst  the  other  founded  on 
transactions  arising  out  of  such  a 
partnership,  whether  for  profits, 
losses,  expenses,  contribution  or 
reimbursement. 

Watson  V.  Fletcher,    1 
Fletcher  v.  Watson,     1 

2.  Though  the  pleadings  do  not  shew 

that  the  transactions  sought  to  be 
settled  and  adjusted,  arose  out  of 
a  partnership  for  gambling^  yet  if 
this  appears  from  the  eviaence 
taken  before  the  commissioner 
who  was  directed  to  settle  the  ac- 
counts, it  is  proper  for  the  Court 
to  recommit  the  accounts,  and  di- 
rect an  enquiry  into  the  consid- 
eration on  which  the  claims  of 
the  parties  are  founded. 

Idem,    1 

3.  Where  an  adm'r  with  the  will  an- 

nexed resorts  to  equity  to  estab- 
lish and  enforce  claims  against  his 
testator's  estate,  and  to  set  aside 
conveyances  made  by  him,  he 
places  his  whole  trust  and  au- 
thority under  the  control  of  the 


Court,  and  he  will  be  restrained 
by  injunction  from  proceeding  to 
sell  the  real  estate  before  there  is 
an  adjudication  of  the  matters  in 
controversy  between  himself  and 
the  devisee  and  legatee.   Idem,    1 

4.  A  case  of  account  which  was  pro- 

per for  equity. 

Freatons  v.  McCaU,    121 

5.  A  case  in  which  a  vendor  being 

entitled  to  relief  on  account  of  a 
fraudulent  concealment  of  facts 
oy  the  purchaser,  under  the  cir- 
cumstances, compensation,  Mid 
not  a  rescision  of  the  contract, 
was  the  mode  of  relief  adminis- 
tered.   Amistead  v.  Hundley,    52 

6.  Equity  will  relieve  against  a  com- 

promise entered  into  by  the  party, 
m  ignorance  of  important  facts 
connected  therewith. 
Ross  'sex*ory.  W  Lauchlan  ^$  adm  V 
(S:als.  86 

Same  v.  Haden^s  admW,  9^ 

7.  In  such  case  the  party  having  paid 

more  than  he  was  originally 
bound  to  pay,  may  recover  back 
the  excess  with  interest  from  the 
time  of  payment.  Idem,    86 

8.  When  mistake  as  to  the  tiUe  to 

land  is  no  ground  of  relief.  See 
Mistake,  No.  2,  and 

Sutton  V.  Sutton,    234 

9.  The  principles  on    which  equity 

will  refuse  relief  where  there  has 
been  delay  in  enforcing  claims. 
See  Laches  and  Lapse  of   Time, 
No.  1,  2,  3,  and 
Smith  &  als,  v.  Thompsotx^s  adm^r 

d:  als,  112 

West's  admW  (k  als,  v.  Thondm 

<fc  als.  177 

ERROR. 

1.  What  is  error  not  to  be  corrected 

by  appeal  but  by  motion  to  the 
Court.  See  Amendments,  No.  1, 
and 

Snead  v.  Coleman  &  wife,    300 

2.  Where  a  plea  under  the  act  of  1831 

is  filed,  and  another  is  tendered, 
which  only  varies  from  the  first 
in  the  amount  of  damages  laid, 
or  in  asking  to  rescind  the  con- 
tract entirely,  the  rejection  of 
this  plea  by  the  Court,  is  not 
ground  for  reversing  the  judg- 
ment upon  appeal,  where  the  ver- 
dict negatives  the  fSeuits  stated  in 
both  nleas. 

Fleming  ^f,  Tder,    310 
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EVIDENCE. 

1.  In  an  action  of  debt  against  an 

adm'r,  a  paper  si^ed  Dy  him  in 
the  lifetime  of  his  intestate,  re- 
ferring to  the  bond  sued  on,  not 
appearing  to  have  been  signed  as 
agent  of  the  intestate,  is  not  com- 
petent evidence  against  the  adm*r 
as  the  admission  of  a  party  on 
the  record. 
Gained  admW  v.  Alexander ^    257 

2.  The  paper  not  purporting  to  be 

executed  as  ap;entoi  the  intestate, 
is  not  of  itselievidence  of  agency, 
80  as  to  render  it  competent  evi- 
dence. Iderriy    257 

3.  A  trust  deed  stating  the  amount  of 

the  diflferent  debti  secured,  is  not 
conclusive  as  to  the  amount  of  a 
debt  even  against  the  grantor  or 
his  adm'r.  Griffin's  cjror  6:  (ds. 
v.  A.  MacauUay's  admW^  476 

Dismal  Swamp  Land  Co.  v. 
SamCf  476 

4.  Under  the  circumstances  the  books 

of  the  grantor  in  the  deed  of 
trust  were  proper  evidence  of  the 
amount  of  the  debts  due  to  the 
creditors  secured  by  the  deed. 

Idem,    476 

5.  Under  the  circumstances  the  an- 

swerer of  the  assignor  of  a  debt 
held  to  be  competent  evidence 
against  his  volunteer  assignee,  in  a 
controversy  between  the  assignee 
and  third  persons,        Idem^    476 

6.  The  organization  of  a  corporation 

may  1^  proved  by  its  records  and 
parol  proof,  without  the  produc- 
tion of  its  list  of  subscribers. 
Crump  V.  United  States  Mining 
Company  f  352 

7.  What  confessions  of  an  accomplice 

are  not  competent  evidence  against 
his  confederate.  See  AccompliceSy 
No.  1,  and  Hunter's  Case,         641 

EXAMINING  COURTS. 

An  examining  Court  has  no  right 
to  si^n  a  bill  of  exceptions  to  any 
opinion  or  act  of  the  Court ;  and 
if  they  do,  it  is  no  part  of  the  i*e- 
cord  of  the  trial. 

Souther's  Case,    673 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  To    the  judgment   of  a  County 


Court  refusing  to  permit  a  person 
named  as  ex'or  in  a  will,  to  qual- 
ify without  giving  security,  an  ap- 
peal, as  of  right,  Res  to  the  Circuit 
Court. 

Fairfax  v.  Fairfax's  ex' or,     36 

2.  A  testator  appointed  his  wife  and 
son  ex'x  and  ex' or  of  his  will, 
and  directed  that  they  should  not 
be  required  to  give  security.  Some 
years  afterwards  he,  by  codicil  to 
iiis  will  appointed  a  son-in-law  an 
ex 'or  with  his  wife  and  son.  He 
is  not  entitled  to  qualify  without 
giving  security.  Idem,    36 

3.  Quiere :  If  in  such  case  parol  evi- 
dence is  admissible  to  shew  the 
intention  of  the  testator. 

Idem,    36 

4.  An  adm'r  who  was  the  partner  of 
the  intestate^  cannot  question  his 
title  to  a  moity  of  the  partnership 
personal  propejjty,  on  the  ground 
that  it  was  bought  and  used  for 
gambling  purposes. 

}\  atson  V.  Fletcher,     1 
Fletcher  v.  Watson,     1 

5.  AVhen  an  adm'r  with  the  will  an- 
nexed, resorts  to  equity  to  estab- 
lish and  enforce  claims  against  his 
testator's  estate,  and  to  set  aside 
conveyances  made  by  him,  he 
places  his  whole  tnist  and  au- 
thority under  the  control  of  the 
Court ;  and  he  will  be  restrained 
by  injunction  from  proceeding  to 
sell  the  real  estate  before  there  is 
an  adjudication  of  the  matters  in 
controversy  between  himself  and 
the  devisee  and  legatee. 

Idejn,    1 

6.  An  adm'r  or  ex 'or  is  not  bound  to 
sue  for  the  recovei*^'  of  a  debt  due 
the  estate  where  it  is  apparent  the 
debtor  is  not  able  to  pay  it. 
Mitchell's  adm'r  v.   Trotter  tt* 

uife,  136 

7.  Under  the  circumstances,  an  ex 'or 
was  held  not  to  be  responsible  for 
a  debt  due  the  estate,  and  lost  by 
the  insolvency  of  the  debtor,  oc- 
curring after  the  testator's  death. 
Nelson^s  ex'or  v.  Page  d:  als.     160 

8.  In  a  suit  by  residuary  legatees 
against  the  ex'or  for  a  distribution 
of  the  estate,  the  specific  legatees 
should  be  parties,  unless  it  satis- 
fectorily  appeal's  that  their  lega- 
cies have  l)een  satisfied. 

Idem,     160 

9.  Partial  payments  made  by  an  ex  'or 
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to  legatees  from  time  to  time, 
though  they  amount  to  more  than 
the  share  of  some  of  the  legatees 
does  not  constitute  such  a  settle- 
ment of  the  ex'or's  accounts  as  to 
take  the  demand  for  commissions 
out  of  the  operation  of  the  statute. 
Idem,     160 

10.  When,  and  to  what  extent  a  de- 
cree against  an  adm'r  de  bonis  non 
of  the  heir  of  an  ex 'or  in  favour 
of  the  legatees  of  the  testator,  is 
conclusive  against  heir  and  all  his 
representatives.  See  Decrees,  No. 
1,  2,  and  IShddon  ti*  als,  v.  Arm- 
stead'' s  admW  d*  als.  264 

11.  Quitre:  What  would  be  the  effect 
generally  of  a  judgment  against  an 
atim'r  de  bonis  non  in  establishing 
a  debt  against  the  estate,  so  as  to 
conclude  a  former  ex 'or  or  adm'r, 
and  thereby  subject  him  to  a  de- 
mstatnt.  4  Idetn,    264 

12.  The  prior  ex 'or  having  paid  over 
the  assets  to  the  legatees  of  the 
heirs  with  full  notice  of  the  claim 
of  the  legatees  of  the  first  testa- 
tor, and  after  suit  revived  against 
him,  such  payment  constituted  a 
devastavit.  Idem,    264 

13.  A  part  of  the  assets  of  the  heir's 
estate  having  been  retained  by  the 
prior  ex 'or,  and  recovered  by  suit 
from  his  ex 'or  by  the  adm'r  de 
bonis  non  of  the  heir,  the  prior 
ex' or  is  to  be  credited  for  the 
amount  so  recovered. 

Idem,    2M 

14.  Legatees  having  obtained  a  decree 
asceitainine:  the  rights  of  all,  on 
another  bill  to  enforce  the  decree, 
they  seeking  satisfaction  out  of  a 
common  fund,  it  is  proiKT  for  all 
of  them  to  unite  in  one  suit  to  get 
the  benelit  of  the  former  decree 
in  their  favour :  And  the  bill  is 
not  nmltifarious.  Idem,    264 

15.  If  the  first  decree  was  in  favour  of 
all,  and  on  ap[)eal  this  decree  was 
affirmed,  though  the  decree  in  the 
Court  below,  for  some  cause  omits 
to  decree  in  favour  of  one  legatee, 
he  may  unite  with  the  others  in  a 
bill  to  enforce  the  first  decree. 

Idem,     264 

16.  The  personal  rei)resentative  of  the 
prior  ex'or  having  paid  over  the 
assets  to  the  legatees  of  the  prior 
ex'or  without  notice  of  the  plain- 
tiffs' claim,  it  was  proper  to  sub- 
ject them  in  the  first  instance  in- 


stead of  the  personal  representa- 
tive, Idem,    264 

17.  The  amount  paid  over  by  adm'r 
of  prior  ex'or  to  adm'r  de  bonis 
non  of  heir,  should  be  a  credit  to 
the  prior  ex'or  on  the  principal 
of  the  debt  due  from  the  heir  to 
the  testator  for  which  the  prior 
ex'or  is  i^esponsible. 

Idem,    264 

18.  If  some  of  the  legatees  abandon 
their  claims,  the  liability  of  the 
defendants  is  diminished  by  the 
amount  of  their  shares. 

Idem,    264 

19.  Under  the  circumstances,  plain- 
tiffs should  proceed  first  against 
the  legatees  of  the  heir,  and 
should  only  recover  from  the  lega- 
tees of  prior  ex'or,  for  so  much  as 
they  cannot  recover  from  legatees 
of  heir.  Idem,    264 

20.  Husband  of  a  legatee  for  life  of 
the  prior  ex'or  having  no  assets  of 
his  wife  who  died  before  the  de- 
cree, is  not  liable  for  the  life  estate 
which  had  then  terminated. 

Idem,    m 

21.  Decree  against  adm'r  de  bonis  non 
appjealed  from  and  afiSnned,  as 
plaintiffs  had  no  right  to  proceed 
against  the  prior  ex'or's  estate  to 
have  satisfaction  of  the  decree  un- 
til it  was  affirmed,  the  act  of  1826 
did  not  begin  to  run  in  favour  of 
the  prior  ex'or's  estate  until  then. 

Idem,    264 

22.  As  the  decree  of  the  Court  below 
in  pursuance  of  the  decree  of  the 
(^ourt  of  api)eal8  ascertained  the 
right  of  the  plaintiffs  to  proceed 
against  the  sureties  of  the  adm'r 
de  bonis  non  of  the  heir,  the  statute 
of  182()  began  to  run  from  that 
time  in  favour  of  his  sureties. 

Man,    264 

23.  An  ex'or  signs  a  note  for  a  debt  of 
his  testator  as  ex'or ;  and  there  is 
an  action  thereon  against  him  as 
ex'or,  but  the  count  is  in  the  debet 
and  detinet,  and  the  breach  is  in 
the  failure  to  pay.  Qn.rere:  If 
upon  a  judgment  by  defiault  it 
should  be  against  him  as  ex'or  or 
personallv. 

8nead  v.  Coleman  cC*  wife,    300 

24.  If  it  is  error  to  render  a  personal 
judgment,  it  is  a  clerical  error  to 
be  corrected  on  motion  to  the 
Court,  and  not  by  appeal. 

Idem,    300 


Digitized  by  VjOOQIC 


INDEX. 


697 


25.  When  there  is  no  hand  to  receive 
a  legacy  the  ex'or  should  invest  it 
in  an  interest  bearing  fund,  or 
should  bring  it  into  court  to  be  so 
invested.  Lyon^sadmWy.  Magag- 
no^  admW,  377 

FERRIES. 

1.  Ferry  franchise  in  Virginia  is  the 

creature  of  the  statute  law ;  and 
the  rights  of  the  owner  of  the  ferry 
is  to  be  measured  by  the  statute. 
SomerviUe  v.  Wimbish.    206 

2.  Though  a  ferry  has  been  established 

for  any  length  of  time  across  a 
river,  it  is  competent  for  the  Leg- 
islature to  establish  another  ferry 
from  the  other  side  of  the  river, 
to  pass  along  the  same  line  used 
by  the  first ;  and  this  is  no  inva- 
sion of  the  ferry  franchise  of  the 
owner  of  the  first  ferry. 

Idem,    205 

3.  The  establishment  of  such  a  ferry 

confers  ujx)n  the  owner  no  title  to 
any  portion  of  the  soil  on  the 
other  side  of  the  stream,  and  no 
easement  there,  beyond  the  inci- 
dental delegation  of  such  as  has 
been  theretofore  or  may  be  there- 
after acquired  by  the  public  as  a 
highway.  Idem,     205 

4.  QvLsere :  If  in  such  a  case  the  ferry 

franchise  will  carry  with  it  the 
privilege  of  using  any  public  roads 
on  the  opposite  lana,  for  the  pur- 
pose of  landing  or  taking  in  pas- 
sengers. Idem,    205 

6.  The  order  of  the  County  court  di- 
recting the  justices  to  be  sum- 
moned to  consider  the  verdict  of 
the  jury  in  ferry  cases,  may  be 
executed  by  leaving  a  notice  in 
the  mode  directed  in  the  general 
law  in  relation  to  notices. 

Idem,    205 

6.  A  person  who  signed  a  memorial 
to  the  Legislature  for  the  estab- 
lishment of  a  ferry  is  not  thereby 
rendered  incompetent  to  act  on 
the  jury.    Idem,  205 

FORGERY. 

1.  In  an  indictment  for  the  forgery  of 

a  negotiable  note  it  is  not  neces- 
sary to  set  out  the  endorsements 
upon  it.     Perkins' 8  Case,  651 

2.  The  paper  does  not  cease  to  be  a 

negotiable  note  because  for  some 


informality  a  bank  would  not  dis- 
count it.     Idem,  651 

FRAUD. 

1.  A  vendor  is  entitled  to  relief  on 

account  of  the  fraudulent  conceal* 
ment  of  facts  by  the  purchaser. 
But  under  the  circumstances,  the 
proper  mode  of  relief  was  held  to 
oe  compensation  for  the  injury, 
and  not  a  rescision  of  the  con- 
tract. 

ArmiMead  v.  Hundley,    52 

2.  The  grantor  in  an  absolute  convey- 

ance of  personal  property,  con* 
tinning  in  possession,  raises  the 
presumption  of  fraud  as  regards 
creditors  of  the  gran  tor, and  throws 
upon  the  grantee  the  burthen  of 
proving  the  fairness  and  good 
faith  of  the  transaction. 

Curd  v.  Miller's  ex'ors,    185 

3.  The  surety  of  the  grantor  may  di- 

rect the  execution  issue  against 
grantor  and  himself,  to  be  levied 
on  the  property,  and  set  up  the 
fraud  in  the  conveyance. 

Idem,    185 

4.  In  written  proposals  for  a  sale  of 

stock  in  a  mining  company,  if  the 
representations  contained  therein 
are  false  as  to  any  material  fact, 
by  which  the  purchasers  have 
been  mislead  to  their  injury,  and 
in  which  they  are  presumed  to 
have  trusted  to  the  vendors,  then 
the  contract  founded  in  such  rep- 
resentations is  void,  whether  the 
vendors  knew  the  representations 
to  be  false  at  the  time  they  were 
made  or  not,  and  whether  made 
with  a  fraudulent  intent  or  not* 
Crump  v.  United  States  Mining 
Company,  352 

5.  In  such  case,  the  suppression  from 

the  written  proposals  of  any  fact 
known  to  the  vendors,  materially 
aflfecting  the  value  of  the  thing  to 
be  sold,  and  inconsistent  with  the 
statements  in  the  written  pro- 
posals, vitiates  the  contract  as 
fully  as  the  false  affirmation  of  any 
material  facts,  if  the  purchaser  is 
injured  thereby.     Idem,  352 

6.  If  an  agent  for  the  sale  of  property 

makes  false  representations  of  its 
value  and  condition,  the  principal 
is  affected  thereby,  ana  cannot 
enforce  the  contract  for  the  sale 
of  the  property ;  and  that,  though 
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the  principal  gives  him  a  written 
description  of  the  property. 

Id^m,  352 
7.  A  gift  of  slaves  to  a  married  daugh- 
ter by  a  father  largely  indebted  at 
the  time  in  proportion  to  his  pro- 
perty, is  fraudulent  as  to  his  cred- 
itors, and  may  be  subjected  by  a 
party  becoming  his  surety  in  a 
forthcoming  bond,  more  than  five 
years  after  the  gift. 

^'iUon  v.  Buchanan,    334 

GAMBLING. 

1.  A  Court  of  equity  will  not  lend  its 

aid  for  the  settlement  of  the  trans- 
actions of  a  partnership  for  gam- 
bling. Waisftn  V.  Fletcher,     1 
Fletcher  v.  WftUon,     1 

2.  Though  the  pleadings  do  not  shew 

the  nature  of  the  partnership, 
yet  if  it  am>ear8  from  the  evidence 
taken  before  the  commissioner, 
the  court  will  refuse  to  settle  the 
gambling  acamnts.     Idemy  1 

3.  One  of  the  i>artner8  qualifies  as  the 

adm'r  of  the  other,  h6  cannot 
question  the  right  of  his  intestate 
to  a  moity  of  the  property  though 
bought  and  used  for  gambling 
purposes.     Idem,  1 

HABEAS  C0RPU8. 

The  Court  of  api)eals  has  no  juris- ' 

diction  to  grant  a  writ  of  error  to  | 

a  judgment  upon  an  application 

for  a  writ  of  habeas  cftrpus.  \ 

Bell  V.  The  Commonwealth,    201 ' 

HUSBAND  AND  WIFE. 

1.  Husband  sells  \i'ife*s  remainder  in 

slaves  for  value,  and  dies  leaving 
the  wife  survi\'ing  him,  before 
the  life  tenant.  The  wife  is  en- 
title to  the  slaves  as  against  the 
purchaser  from  the  husband. 

Moore  v.  Thornton  d*  als.    99 

2.  Though    the  purchaser  buys  the 

interest  of  the  life  tenant,  yet  if 
the  husband  dies  in  the  lifetime 
of  the  life  tenant,  leaving  the 
wife  8ur^iving,  she  is  entitled. 

Idem,     99 

3.  There  being  a  charge  upon  the  pro- 

perty of  the  wife,  a  part  of  which 
18  in  possession  and  sold  so  as  to 
vest  in  the  purchaser,  the  charge 
must  be  borne  ratably  by  the  pur- 
chaser and  the  wife.     Idem,      99 


4.  How  the  proportiooe  are  to  be  as- 

certained,    idem,  99 

5.  The  husband  of  a  legatee  of  a  life 

interest,  which  tenninatee  by  the 
death  of  the  legatee,  before  a  de- 
cree to  subject  them  fora^i^ro*- 
tarii  of  their  testator,  is  not  liable 
for  the  life  estate  so  terminated. 
Sheldon  d:  alg.  v.  ArmOeod'f  adm'r 
d:aU,  a&l 

DsDEBITATUS  ASSUMPSIT. 

Indebitatus  aasompeit  will  lie  by 
a  common  carrier  to  recover  thi 
amount  of  freight  agreed  upon, 
though  part  of  the  artide  to  be 
carried  was  lost  by  the  onavoida- 
ble  efiects  of  a  storm. 

GaU  V.  Archer,    307 

INDICTMENTS  AND  INFORMA- 
TIONS. 

1.  In  an  indictment  for  lewd  and  las- 
civious cohabitation,  the  oflfence  is 
charged  from  a  day  prior  to  that  on 
which  the  statute  punishing  the 
off*ence,  went  into  oi>eration,  but 
as  continuing  to  a  day  after  the 
commencement  of  the  act.  The 
indictment  is  good. 

Xichols  &  Janets  Ca»e,    589 

2.  In  an  indictment  for  retailing  ar- 
dent spirits  without  a  license,  to 
be  drank  where  sold,  it  is  not  er- 
ror to  use  the  word  **or,"  in 
speaking  of  the  various  kinds  of 
spirituous  liquors  charged  to  have 
bieen  sold.       Morgan's  ihse,    592 

3.  An  indictment  for  arson  according 
to  the  form  at  common  law,  is 
sufficient  for  a  case  of  arson  in 
the  day  time. 

Currayi's  Case,    619 

4.  For  the  offence  of  burning  at  night 
it  seems  the  indictment  must 
charge  the  burning  in  the  night. 

Idem,    619 

5.  In  an  indictment  for  the  forgery 
of  a  negotiable  note,  it  is  not 
necessary  to  set  out  the  endorse- 
ments upon  it. 

Perkins'  Case,    651 

6.  In  an  indictment  for  a  malicious 
trespass  it  is  not  error  to  omit  the 
words  of  the  statute,  "but  not 
feloniously, "  these  words  not  con- 
stituting any  part  of  the  descrip- 
tion or  definition  of  the  offence. 

Dye's  Case,    662 
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7.  A  motion  to  quash  a  presentment 
for  a  misdemeanor,  oecause  the 
constitutional  conclusion  is  omit- 
ted, should  be  overruled,  if  the 
attorney  for  the  Commonwealth 
asks  that  a  rule  for  filing  an  in- 
formation may  be  issued  upon  it. 

Christianas  Case,    631 

8.  The  judgment  of  the  court  over- 
ruling the  motion  to  quash  the 
presentment,  affords  no  i-eason 
against  giving  leave  to  file  the  in- 
formation,    iderriy  631 

9.  The  issuing  process  against  the 
defendant  to  answer  the  present- 
ment, furnishes  no  reason  against 
gjantine  leave  to  file  the  informa- 
tion.   Ideniy  631 

10.  Two  persons  may  be  jointly  in- 
dictea  or  proceeded  against  ]t>y 
information  for  retailing  ardent 
spirits  without  a  license. 

Harris  &  Hwkman^s  Case^    600 

11.  An  indictment  having  been  quash- 
ed upon  a  demurrer  to  a  defective 
replication  to  a  plea,  another  in- 
dictment may  be  found  for  the 
same  offence  without  another 
trial  before  the  examining  Court. 

Souther's  Case,    673 

INFORMATIONS. 

See  Indictments  and  Informations. 
INJUNCTIONS. 

1.  When  the  title  to  land  is  clearly 

defective  as  to  part,  the  vendee 
may  enjoin  the  collection  of  bonds 
assigned  in  payment  of  the  pur- 
chase money. 

Clarke  v.  Hardgrove  (Sec,    399 

2.  When  adm'r  who  has  resorted  to 

equity  to  establish  his  claims 
against  his  intestate's  estate,  will 
be  enjoined  from  proceeding  to 
sell  the  property  of  the  estate. 
See  Equitable  Jurisdiction  and  Re- 
lirf,  No.  3,  and 

Watson  V.  Fletcher^     1 
Fletcher  v.  Watson,     1 

INQUISITION. 

A  person  who  signed  a  memorial 
to  the  legislature  for  the  estab- 
lishment of  a  ferry,  is  not  thereby 
rendered  incompietent  to  act  on 
the  jury  of  inquest. 

Somerville  v.  Wxmbish,    205 


INSOLVENT  DEBTORS. 

Upon  taking  the  o'ath  of  insolvency, 
all  the  property  and  rights  of  the 
insolvent  aebtor  are  vested  in  the 
sheriff,  who,  as  representing  the 
creditor,  is  entitled  to  assert  his 
legal  and  equitable  rights,  and  to 
set  aside  fraudulent  conveyances 
of  the  insolvent,  and  recover  the 
property  for  the  benefit  of  the 
creaitor. 

Clouah,  d'c,  V.  Thompson,    26 

The  law  does  not  permit  tne  sale  of 
the  goods,  chattels  and  estate  of 
an  insolvent  debtor  in  the  pos- 
session of  a  third  person,  until 
the  same  shall  have  been  recov- 
ered in  the  mode  prescribed  by 
the  statute.  Idem,    216 

The  sheriff  who  is  the  trustee  for 
all  intei'ested  in  the  estate  of  an 
insolvent  debtor,  is  not  justified 
in  selling  the  interest  of  the 
debtor  in  the  estate  sun-endered 
in  the  schedule,  or  vested  by  law 
in  the  sheriff,  when,  owing  to 
alleged  incumbrance,  the  va- 
lidity of  which  is  controverted, 
or  the  extent  thereof  is  not  as- 
certained and  uncertain,  the  pro- 
perty is  not  in  a  condition  to  be 
disposed  offor  its  value.  Ideiri,   26 

The  real  estate  of  an  insolvent 
debtor  vests  in  the  sherifl's  of  the 
counties  in  which  it  lies ;  and  a 
sale  thereof  by  the  sherift  of  the 
county  in  which  the  oath  of  in- 
solvency is  taken  by  the  debtor, 
is  without  authority  and  void. 

Idem,     26 

Debts  due  to  the  insolvent  debtor, 
and  slaves  and  other  personal 
property  not  in  the  possession  of 
the  sheriff,  or  which  is  in  such  a 
condition  that  he  cannot  take 
possession  without  process  cannot 
be  sold  by  him  so  as  to  vest  the 
legal  title  in  the  purchaser. 

Idein,     26 

AVhere  a  variety  of  property  is  em- 
braced in  a  schedule,  a  sale,  not 
of  the  property  specifically,  but 
of  the  schedule  itself,  is  a  viola- 
tion of  duty  on  the  part  of  the 
sheriff;  and  the  purchaser  at 
such  sale  if  he  acquired  the  legal 
title,  would,  in  a  Court  of  equity, 
be  treated  as  a  trustee  for  the 
benefit  of  those  interested. 

Idem,    26 
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7.  To  a  bill  to  set  aside  fraudulent 
conveyances  made  by  an  insol- 
vent debtor,  the  trustees,  cestuis 
que  trust  in  the  deeds,  the  sheriffs 
of  the  counties  in  which  the 
lands  lie  and  the  execution  credi- 
tors interested  in  the  property, 
should  be  parties.  Iderrij    26 

INTEREST. 

1.  A  party  to  a  compromise  entered 

into  m  ignorance  of  important 
facts  connected  therewith,  binds 
himself  to  pay  and  does  pay  more 
than  he  was  ori^nally  bound  to 
pay.  He  is  entitled  to  recover 
back  the  amount  he  has  overpaid 
with  interest  from  the  time  of 
payment. 

Mosses  ea:^or  v.  3/' Laucklan^s adm  V 

&  (lis.  .  86 

Sa7n€  v.  Haden^s  admW^  86 

2.  The  penalty  and  condition    of  a 

bona  for  the  payment  of  money, 
are  in  the  same  sum.  It  is 
proper  to  treat  it  as  a  single  bill, 
and  to  give  judgment  for  the 
amount 'of  the  bond,  with  inte- 
rest from  the  time  of  payment. 

Fleming  \.  Toler,    310 

3.  A  legacy  bears  interest  from  the 

end  of  the  year,  though  there 

has  been  no  hand  to  receive  it  for 

thiiteen  years.     Lyoai's  adnCr  v. 

Magfignoa'  adtn'Tf  377 

JUDGMENTS. 

1.  When  payments  shall  be  applied 

to  iudgm'ents  rather  than  to  bond 
debts.     See  Payments^  No.  2,  and 
Ross^seyor  v.  M  ^  Ixiuchlan' 8  admW 
&  ids.  86 

Samew  Haden^s  admWj  86 

2.  The  act  1  Rev.  Code,  ch.  128,  ?  65, 

p.  505j  in  relation  to  a  scire  facktSy  \ 
to  revive  a  judgment,  is  not  re- 
pealed by  the  act  of  29th  March 
1831,  Supp.  Rev.  Code,  ch.   197, 
'i  2,  on  the  same  subject. 

Williamson  v.  Crmrfordy     202 

3.  Upon  a  scire  facias  to  revive  a  judg- 

ment, neither  a  declaration  nor  a 
nile  to  plead  is  necessary.  And 
if  the  writ  is  made  returnable  to 
the  rules,  and  the  defendant 
makes  default,  there  should  be 
an  award  of  execution,  which,  if 
not  set  aside  at  the  next  term, 
becomes  a  final  judgment  as  of 
the  last  day  of  the  term,  /rfem,  202 


Qwere:  If  a  jud^ent  quando  acd- 
derirU  is  within  the  statute  of 
limitations  in  relation  to  judg- 
ments. 

Smith' sadmWx.  Charllon^s  admW. 

425 
Qiuere :  What  would  be  the  effect 
generally  of  a  judgment  againM 
an  admV  de  bonis  non,  in  estab- 
lishing a  debt  against  the  estate 
80  as  to  conclude  a  former  ex 'or 
or  adm'r,  and  thereby  subject 
him  to  devastavit. 
Shelton  <&:  aU.  v.  Armsiead^t  admW 
iScalB,  264 

,  An  ex*or  signs  a  note  for  the  debt 
of  his  testator,  as  ex'br.  There 
is  an  action  thereon  against  him 
as  ex 'or,  but  the  count  is  in  the 
d^bet  and  detinet,  and  the  breach 
is  for  the  failure  to  pay.  QvLsen : 
If  upon  a  judj^ment  by  defeult  it 
should  be  against  him  as  ex' or  or 
personally. 

Snead  v.  Coleman  d*  ici/e,    300 

.  If  it  is  error  to  give  a  personal 

judgment  against  him,  it  is  an 

error  to  be  connected  by  motion 

to  the  Court,  and  not  by  appeal. 

Idfm,    300 

JURISDICTION. 

See  Alexandria y  and  M^LaughUn  v. 
The  Bank  of  Potomac  d:  ah,   68 

JURORS. 

.  The  entertaining  a  decided  opinion 
of  the  {prisoner's  guilt  formed  on 
the  testimony  as  published  in  the 
newspapers,  is  not  a  valid  objec- 
tion to  a  juror,  if  he  thinks  he 
can  discard  the  opinion,  and  that 
it  would  not  influence  his  judg- 
ment ;  and  that  he  could  give  the 
prisoner  a  fair  trial  according  to 
the  law  and  the  evidence  submit- 
ted to  the  jury .   Smith's  Case y  593 

.  The  prisoner  was  charged  with 
having  advised,  &c.,  two  slaves 
to  abscond,  at  the  same  time;  a 
venireman  summoned  on  the  flist 
trial  was  stricken  from  the  panel 
by  the  prisoner.  This  is  not  a 
valid  objection  to  him  as  a  juror 
on  the  second  trial.        Idem,  593 

►.  A  person  having  expressed  himself 
before  the  jury  were  empanneled, 
a  determined  to  punish  a  prisoner 
if  taken  upon  the  jury,  not  from 
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any  malice  towards  him,  but  from 
an  opinion  of  his  conduct,  is  no 
eround  for  setting  aside  the  ver- 
dict and  granting  a  new  trial. 

Lurran^s  Casey  619 
4.  The  Ck)de,  ch.  208,  i  10,  p.  774, 
gives  to  all  jurors  sitting  on  crimi- 
nal cases  compensation  at  one  dol- 
lar a  day  for  each  day  he  attends 
on  such  jury.    Southerns  Case,  673 

LACHES  AND  LAPSE  OF  TIME. 

1.  A  party  who  comes  into  equity  to 

enforce  an  equitable  claim,  must 
do  so  within  a  reasonable  time  ; 
and  he  must  not  delay  until,  by 
his  negligence,  there  can  no  longer 
be  a  safe  determination  of  the 
controversy,  and  his  adversary  is 
exposed  to  the  danger  of  injustice 
from  loss  of  information  and  evi- 
dence, and  means  of  recourse 
against  others,  occasioned  by 
deaths  insolvencies  and  other  un- 
toward circumstances.  Smith  tk 
als.  V.  Thompson's  admW  dc  als. 

112 

2.  The  application  of  this  equitable 

doctrine  is  for  the  sound  discre- 
tion of  the  Court,  and  does  not 
require  the  conviction  of  the 
Court  against  the  original  justice 
of  the  claim,  or  of  any  other  sjje- 
cific  ground  of  defence;  but  its 
belief  that  under  the  circum- 
stances of  the  case,  it  is  too  late 
to  ascertain  the  merits  of  the  con- 
troversy. Idem  J    112 

3.  Cases  in  which  the  Court  refused 

relief  on  the  ground  of  la/^hes  and 

lapse  of  time.  Id-em,  112 

West^s  adrtVr  &  als.  v.  Thornton  d: 

als.  177 

4.  A  creditor  not  named  in  a  deed  of 

trust  may  shew  by  proof  that  he 
was  intended  to  be  secured  under 
the  provision  for  another  creditor. 
And  under  the  circumstances 
such  creditor  was  not  barred  by 
the  delay  which  had  occurred 
from  asserting  his  claim  and  ob- 
taining relief. 
Griffins  ex' or  v.   A,   Macaulay^s 

adm'r,  476 

Dismal  Swamp  Land  Co.  v. 

Same,  476 

LANDLORD  AND  TENANT. 
See  Rent. 


LEGATEES  AND  LEGACIES. 

1.  When  legatees  will  be  entitled  to 

increased  value  and  must  bear  the 
loss  of  slaves  divided  by  commis- 
sioners under  an  order  of  Court ; 
the  loss  happening  before  the  re- 
port is  confirmed. 

Moore  v.  Thornton  d*  ah.    99 

2.  Specific  legaties  should  be  parties 

to  a  suit  by  residuary  legatees 
.    against  the  ex*or.  for  distribution 
of  the  estate,   unless  it  appears 
they  have  been  paid. 
Nelson's  ex' or  v.  Page  d*  als.     160 

3.  What  is  not  a  legacy.    See  WUls, 

No.  2,  3,  and  Columbian  College  v. 
Clopton's  admW  &c.  168 

4.  What  concluded  bj'  a  decree  against 

an  adm'  r  de  bonis  7ion  of  the  heir 
of  the  ex 'or  in  a  suit  by  legatees 
of  the  original  testator.*^  See  De- 
crees, No.  1,  2,  and  Shelton  d*  als. 
V.  Armstead's  ndm'r  d  als.        264 

5.  When  legatees  may  unite  in  a  suit 

to  enforce  a  decree  in  their  favour. 
See  Executors  and  Administrators, 
No.  14,  15,  and  Idem,  264 

6.  When  legatees  should  be  subjected 

before  the  ex 'or.    See  Executors 
and  Administrators,  No.  16,  and 
Idem,    264 

7.  When  legatees  of  the  heir  should 

be  subjected  before  the  legatees  of 
an  ex 'or.  See  Ex'orsandAdm'rs, 
No.  19,  and    Idem,  264 

8.  Testatrix  gives  a  legacy  and  directs 

it  shall  be  paid  within  a  year  from 
her  death.  The  legacy  bears  in- 
terest from  the  end  of  the  year, 
though  there  is  no  hand  to  re- 
ceive it.  Lyon's  adm'r  v.  Mag- 
aanos'  adm'r,  377 

9.  Where  there  is  no  hand  to  receive 

a  legacy  the  ex' or  should  invest 

it  in  an  interest  bearing  fund,  or 

bring  it  into  court  to  be  invested. 

Idem,    377 

10.  The  legatee  having  died  shortly 
after  the  testatrix,  and  before  a 
qualification  on  her  estate  in  this 
country,  and  there  having  been 
no  qualification  on  the  estate  of 
the  legatee  for  twelve  years,  the 
act  of  limitations  for  1826  does 
not  bar  the  claim  for  the  legacy. 

Idem,     377 

LIFE  ESTATE. 
A  purchaser  of  a  life  tenant's  inte- 
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rest  in  a  slave  sells  her.  He  must 
account  with  the  remaindermen 
for  the  value  of  the  slave  at  the 
cTeath  of  the  life  tenant  unless 
they  consented  to  the  sale. 

Moore  v.  Thornton  d*  aU.    99 

LIMITATIONS— /S^M€  of, 

1.  Decree  against  adm'r  de  bonis  non 

apf>ealed  from  and  affirmed.  As 
plaintiffs  hs^4  no  right  to  proceed 
against  the  prior  ex*or's  estate  to 
have  satisfaction  of  the  decree 
until  it  was  affirmed,  the  act  of 
limitations  of  1826,  did  not  be- 
gin to  run  in  fevour  of  the  prior 
ex* or' 8  estate  until  then. 
Sheldon  &  ah.  v.  Arm  stead' 8 
admW  <i'  als.  264 

2.  When  the    act  of  limitations  of 

1826  will  protect  the  sureties  of 
an  adm'r  de  bonis  non.  8e«  Ex'ors 
and  AdmWs,  No.  22,  and 

Idem,     264 

3.  A  legatee  having  died  shortly  after 

the  testatrix,  who  liveil  abroad, 
and  l)efi)re  a  qualification  on  her 
estate  in  this  country,  and  there 
having  been  no  qualification  on 
the  estate  of  the  legatee  for  twelve 
years,  the  act  of  limitations  of 
1826  does  not  bar  the  claim  for 
the  legacv.  Lyon*8  admW  v.  Mag- 
agnos'  admWy  377 

4.  If  upon  appeal  from  a  final  judg- 

ment &c. ,  the  appeal  bond  is  not 
given  within  five  years  from  the 
,  judgment  &c.,  the  appeal  will  be 
dismissed.  Yarborough  tt*  vAfe  v. 
DeshazOy  374 

5.  The  proviso  in  the  act,  The  Code, 

ch.  149,  <>  19,  p.  540,  does  not  ex- 
tend to  the  law  limiting  and  regu- 
lating appeals.  Idem,    374 

6.  Covenant  between  the  maker  and 

holder  of  a  note,  that  the  note  is 
to  be  held  by  the  maker  until  his 
liability  as  bail  of  the  holder 
ceases,  and  that  he  then  shall  de- 
liver it.  The  statute  of  limita- 
tions does  not  run  from  the  time 
the  covenant  was  executed  until 
the  liability  of  the  maker  as  bail 
ceased.  Bonks'  e,r'orx.  Elmore's 
adm  '.r,  385 

7.  A  judgment  ^uando  acciderini  does 

not  come  within  the  operation  of 
the  statute  of  limitations  in  rela- 
tion to  judgments.  Smith's  adm'r 
V.  CharliorVs  adm'r,  425 


A  presentment  for  a  misdemeanor 
is  the  commencement  of  the  pro- 
secution ;  and  unless  the  proeeca- 
tion  is  then  barred  by  the  statute 
of  limitations,  it  will  not  be  barred 
by  the  fiailure  to  file  an  infonna* 
tion  or  indictment  u^n  the  pre- 
sentment before  the  time  of  luni- 
tations  runs  out. 

Christian's  Oue,    631 

MAUCIOUS  TRESPASS. 

The  act  of  1823  to  punish  maliciouf 
trespasses,  was  intended  to  apply 
to  acts  of  trespass  on  the  property 
of  another,  without  colour  of  titfe 
or  claim  of  right  bona  Jide  and 
not  feigned  for  the  occasion ;  and 
not  to  cases  where  there  is  a  bona 
fide  claim  of  right  to  the  pro- 
perty. Dye's  Case,    662 

MARRIAGE  AGREEMENTS. 

A  marriage  agreement  though  not 
recorded,  having  been  affirmed 
by  a  decree  after  the  marriage 
and  before  the  husband  became 
indebted,  is  valid  as  a^dnst  the 
husband's  creditors.  Dabney  & 
wife  d*  als.  v.  Kennedy,  317 

An  agreement  made  in  contempla- 
tion of  marriage  though  void  as 
to  creditors  beoiuse  not  recorded, 
is  valid  between  the  parties ;  ana 
the  wife  and  children  for  whose 
benefit  it  is  made,  may  call  for  a 
specific  execution  of  the  agree- 
ment, if  there  is  no  existing 
creditor  or  purchaser  whose  rights 
will  be  affected  by  it ;  though  the 
marital  rights  of  the  husband 
has  attached  by  a  reduction  of 
the  property  into  his  actual  poe- 
session.     laem,  317 

It  was  not  necessary  to  record  the 
decree  to  make  it  valid  against 
the  creditors  of  the  husband. 

Idem,    317 

After  husband's  death  the  wife  and 
children  recover  the  property 
covered  by  the  decree,  against 
the  adm'r  of  the  husband.  Such 
recovery  is  conclusive  against  the 
adm'r  and  creditors  of  the  hus- 
band. /rf€wi,  317 
Marriage  settlement  embracee 
slaves  in  possession  of  a  life  ten- 
antj  who  also  holds  slaves  in 
which  husband  has  an  interest 
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A  contract  between  the  husband 
and  life  tenant  by  which  she  sur- 
renders a  lar^  number  of  slaves 
in  consideration  of  a  fee  in  other 
slaves  of  little  more  than  the 
value  of  the  husband*  s  interest ; 
his  conveyance  of  the  slaves  to 
her  must  be  considered  as  em- 
bracing his  interest  in  the  slaves  ; 
and  her  title  is  not  affected  by 
the  husband's  selling  some  of  the 
slaves  surrendered  to  him  in  dis- 
regard of  the  marriage  articles. 
Tabb^s  admW  v.  Archer^ 8  admW 
&aU.  408 

6.  The  arrangement  bein^  clearly  be- 
neficial to  the  beneficiaries  under 
the  marriage  articles,  the  small 
amount  given  to  the  life  tenant 
above  the  husband's  interest  in 
the  slaves,  is  a  proper  charge 
upon  the  trust  estate. 

Idem,    408 

MISDEMEANOR. 

1.  On  a  prosecution  under  the  act  of 

1847-8,  ch.  10,  ?  24.  for  punish- 
ing a  ft-ee  person,  who,  by  speak- 
ing or  writing  shall  maintain  that 
owners  have  no  right  of  pro- 
perty in  their  slaves,  it  is  incum- 
bent on  the  Commonwealth  to 
shew  that  in  the  alleged  speaking 
the  defendant  deniea  the  right  of 
owners  to  property  in  their  slaves, 
and  also  to  shew  that  that  denial 
was  maintained  by  him.  The 
language  must  plainly  express  the 
denial,  or  in  its  plain  meaning 
necessarily  imply  it. 

Bacon's  Casey    602 

2.  A  presentment  for  a  misdemeanor 

is  the  commencement  of  the  pro- 
secution ;  and  unless  the  prosecu- 
tion is  then  barred  by  the  statute 
of  limitations,  it  will  not  be 
barred  by  the  failure  to  file  an  in- 
formation or  indictment  on  the 
presentment  before  the  time  of 
limitations  runs  out. 

Christianas  Case,    631 

3.  In  cases  of  misdemeanor  the  Court 

has  authority  to  discharge  the 
jury  without  the  cronsent  of  the 
derendant.    Dye's  Case,  662 

MISTAKE. 

1.  A  party  to  a  compromise  entered 
into  in  ignorance  of  important 


facts   connected  therewith,  will 
not  be  held  to  be  bound  by  it. 
Ross's  ex' or  v.  AT  Lauchlan^s 

adm'r  d;  als.  86 

Same  v.  Haden's  adm'r,  86 

2.  A  mistake  in  respect  to  the  title  to 

land  is  no  ground  for  relief  to  a 
purchaser,  where  he  purchased 
the  land  without  agreement  ex- 
press or  implied,  for  a  convey- 
ance with  warranty  of  title. 

SuUon  V.  Sutton,    234 

3.  The  object  of  a  trust  being  to  sell 

for  what  the  property  will  bring, 
and  there  bemg  no  warranty  by 
the  g[rantor  of  either  title  or 
quantity,  the  purchaser  is  not 
entitled  to  relief  for  a  mistake  in  > 
the  estimated  quantity  of  land. 

Idem,    234 

MULTIFARIOUSNESS. 

See  Executors  and  Administrators, 
No.  14,  15,  and  Sheldon  &  als. 
V.  Armstead  adm'r  d*  als.       264 

MURDER. 

1.  A  new  trial  granted  to  a  prisoner 

convicted  of  murder  in  the  first 
degree,  after  two  concurring  ver- 
dicts, approved  by  the  jud|^  who 
presided  at  the  trial,  the  evidence 
being  wholly  insufficient  to  sus- 
tain the  verdict  and  judgment. 

dray  son's  Case,     613 

2.  The  killing  of  a  slave  by  his  mas- 

ter, by  wilful  and  excessive  whip- 
ping, is  murder  in  the  first  de- 
gree, though  it  may  not  have 
been  the  intention  of  the  master 
to  kill  the  slave. 

Souther's  Case,    673 

NEAV  TRIALS. 

1.  A  new  trial  granted  to  a  prisoner 

convicted  of  murder  in  the  first 
degree,  after  two  concurring  ver- 
dicts approved  by  the  judge  who 
E resided  at  the  trial,  the  evidence 
eing  wholly  insuflScient  to  sus- 
tain the  verdict  and  judgment. 

Grayson's  Case,     613 

2.  A    venireman    having    expressed 

himself  before  the  jury  were  em- 
panneled  as  determined  to  pun- 
ished a  prisoner  if  taken  upon 
the  jury,  not  from  any  malice  to- 
wards him,  but  from  an  opinion 
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of  his  conduct,  is  no  ground  for 
setting  aside  the  verdict  and 
granting  a  new  trial. 

Currari's  CoMy    619 

NOTICE. 

The  order  of  a  County  court  di- 
recting justices  to  be  summoned 
to  consider  of  a  verdict  in  ferry 
cases,  may  be  executed  by  leav- 
ing a ,  notice  in  the  mode  pre- 
scribed in  the  general  law  in 
relation  to  notices. 

Somerville  v.  Wimhishy    205 

PAROL  TESTIMONY. 

Qusere :  If  parol  testimony  is  ad- 
missible to  shew  whether  or  not 
a  testator  intended  his  ex 'or 
should  qualify  without  giving  se- 
curity. 

Fairfax  v.  Fairfax's  ex^or,     36 

PARTIES. 

1.  To  a  bill  to  set  aside  fraudulent 

conveyances  made  by  an  insol- 
vent debtor,  the  trustee  and  ces- 
tuts  que  trust  in  the  deeds,  the 
sheriffs  of  the  counties  in  which 
the  lands  lie,  and  the  execution 
creditors  interested  in  the  pro- 
perty, should  be  parties. 

C  lough  d'c.  V.  Thompson  J    26 

2.  In  a  suit   by  residuary  legatees 

Hj^inst  the  ex' or  for  a  distribu- 
tion of  the  estate,  the  specific 
legatees  should  be  parties,  unless 
it  appears  that  their  legacies  have 
been  paid. 
Nelson^  8  ex^or  v.  Page  &  als.      160 

3.  When  a  corporation  may  sue  in 

equity  for  a  debt.  See  Corporor 
Horn  J  No.  5,  and  Griffin^  a  ex^or  v. 

A.  Macauley^s  adni'Vy  476 

Dismal  Swamp  Laud  Co,  v. 

SamCy  476 

PARTNERS. 

1.  A  Court  of  equity  will  not  lend  its 
aid  for  the  settlement  and  ad- 
justment of  the  transactions  of  a 
partnership  for  gambling.  Nor 
will  it  give  relief  to  either  partner 
against  the  other,  founded  on 
transactions  arising  out  of  such 
partnership,  whether  for  profits. 


losses,  expenses,  contribution  or 

reimbursement. 

Wcdson  V.  Fletcher,    1 
Fletcher  v.  Watson^    1 

2.  Although    the   pleadings   do  not 

shew  the  nature  of  the  partner- 
ship, yet  if  this  appears  from  the 
evidence  before  the  commissioner 
directed  to  settle  the  accounts, 
the  Court  should  reconunit  them, 
and  direct  an  enquiry  into  the 
consideration  on  which  the  claims 
of  the  parties  are  founded. 

Idem,    1 

3.  One  of  the  partners  qualifies  as 

administrator  of  the  other,  he 
cannot  question  the  title  of  his 
intestate  to  one  moiety  of  the 
personal  property  bought  and 
used  for  the  partnership  purposes. 
Idem,    1 

4.  The  whole  and  not  a  moiety,  of 

the  personal  property  beloi^ng 
to  the  partnership  must  be  sold, 
and  the  proceeds  divided  between 
the  living  partner  and  the  estate 
of  the  deceased  partner. 

Idem,    1 

5.  The  surviving  partner,  adm'r,  files 

a  bill  to  set  aside  conveyances 
made  by  his  intestate,  and  to  have 
his  claims  upon  the  estate  ad- 
justed; and  ne  then  advertises 
for  sale,  his  intestate's  undivided 
moiety  of  the  real  estate  held  by 
themiointly.  Held.  By  his  bill  he 
placed  his  whole  trust  and  au- 
thority under  the  control  of  the 
Court ;  and  it  was  an  abuse  of  his 
fiduciary  relation  to  proceed  to 
sell  the  real  estate  before  an  adju- 
dication of  the  matters  in  contro- 
versy ;  and  the  sale  was  properly 
restrained  by  injunction. 

Idem,    1 

6.  Under   the  circumstances  of  the 

case  and  after  the  time  which  had 
elapsed,  the  Court  refused  to  en- 
quire into  errors  which  were  al- 
leged .to  appear  upon  the  face  of  a 
final  settlement  of  a  partnership 
between  the  former  partners. 
Ross's  ex' or  v.  JITLauchlan's 

admW  <k  als.  80 

Sam^  V.  Haden's  admW,  86 

7.  In  a  suit  by  the  ex' or  of  one  part- 

ner against  the  ex 'or  and  sureties 
of  the  other  partner,  under  the 
circumstances,  the  sureties  not 
allowed  to  set  up  a  credit  which 
had  been  set  up  oy  the  partner, 
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and  again  by  the  ex 'or,  and  had 
been  disallowed  by  the  Court  in 
both  instances.  Iderrif    86 

8.  A  partner  in  two  firms  one  of 
which  is  debtor  to  the  other, 
after  the  dissolution,  was  author- 
ized, under  the  circunlstances,  to 
transfer  the  debt  due  from  the 
one  firm  to  the  other  to  a  creditor 
of  the  latter  firm. 
Peyton  <jE:  aU,  v.  Sirattan  &  ah.  380 

PAYMENTS. 

1.  A  debtor  by  four  bonds  payable  at 

successive  periods,  makes  pay- 
ments which,  upon  a  settlement 
after  the  death  of  the  debtor,  are 
ascertained  to  amount  to  more 
than  the  first  bond .  The  creditor 
not  allowed  to  apply  the  surplus 
to  the  fourth  bond ;  but  the 
court  will  apply  it  to  the  second 
bond  in  relief  of  a  party  bound 
as  surety  for  that  bond. 
Rosses  ex*or  v.  }P Latichinn* 8 

admW  dc  als,  86 

Same  v.  Haden^s  admWy  86 

2.  A  creditor  by  two  judgments  and 

a  bond  files  a  bill  against  the 
ex 'or  of  the  debtor,  and  obtains 
a  personal  decree  against  the 
ex' or  for  the  whole  amount. 
Upon  an  execution  which  issued 
upon  this  decree  a  part  of  the 
money  is  made.  The  jud^ents 
being  debts  of  highest  dignity, 
the  money  so  made  is  to  be  ap- 
plied as  a  payment  upon  them  m 
relief  of  a  party  who  is  bound  as 
surety  for  tne  judgments. 

Idem,    86 

3.  In  this  case  the  ex' or  sells  lands  of 

his  testator,  and  pays  the  pro- 
ceeds to  the  creditor.  As  the 
judgments  were  liens  upon  the 
lands,  the  payment  is  to  be  ap- 
plied as  a  credit  upon  the  judg- 
ments. Idem,    86 


PLEADINGS. 

1.  When  pleadings  will  be  amended. 

See    AmendmerUSy     No.    2,    and 
Bowies'     ex*  or     v     Elmore*  s 
adm*x,  385 

2.  What  ground  of  equitable  defence 

to  a  b^nd  will  not  be  allowed  at 
law  under  the  act  of  1831.  See 
EquUahle  Defences,  No.  1,  and 
ShijkU  ike.  V.  The  Orange  Hu- 
mane Society,  297 

Vol.  VII. — 15 


3.  What  a  good  plea  of  unsoundness 

in  a  slave  and  fraudulent  conceal- 
ment by  vendor,  under  the  act  of 
ia31.  See  Equitable  Defences,  No. 
2,  and  Fleming  v.  Toler,  310 

4.  There  may  be  an  averment  of  gen- 

eral unsoundness,  and  then  an 
averment  of  a  specific  unsound- 
ness; and  under  this  plea  defend- 
ant may  prove  any  unsoundness. 
Idem,    310 

5.  A  conviction  for  advising  one  slave 

to  abscond  is  no  bar  to  a  prosecu- 
tion for  advising  another  to  ab- 
scond ;  though  the  advising  was 
to  both  at  one  time  by  the  same 
words  and  acts. 

Smithes  Case,    593 

PRACTICE  AT  COMMON  LAW. 

1.  The  penalty  and  condition  of  a  bond 

for  the  payment  of  money  are  in 
the  sum  sum.  It  is  proper  to  treat 
it  as  a  single  bill,  and  to  give  judg- 
ment for  the  amount  of  the  bond 
with  interest  from  the  time  of 
payment.    Fleming  v.  Toler,   310 

2.  Judgment  by  de&ult  a«iinst  an 

ex  or  de  bonis  propriis :  If  errone- 
ous it  should  be  corrected  by  mo- 
tion to  the  Court  and  not  by  ap- 
peal. 

Snead  v.  Coleman  &  ivife,    300 

3.  Replication  to  a  plea  allowed  to  be 

amended  as  to  matter  of  form,  af- 
ter demurrer  thereto  sustained. 
Boivles*  ex'or  v.  Elmore^s 
adm*x,  385 

4.  When  the  rejection  of  a  second 

plea  is  not  ground  for  reversing  a 
judgment  in  the  appellate  Court. 
See  Error,  No.  2,  and 

Fleming  v.  Toler,    310 

PRACTICE  IN  CRIMINAL  CASES. 

See  Criminal  Jurisdiction  and  Pro- 
ceedings. 

PRACTICE  IN  CHANCERY. 

1 .  Under  the  circumstances  of  the  case 

it  was  error  to  dissolve  the  injunc- 
tion before  the  cause  was  matured 
and  came  on  for  a  final  hearing. 
Gray  v.  Overstreet  d*  als.    346 

2.  Vendee  of  land  enjoins  the  collec- 

tion of  the  purchase  money  for  a 
clear  defect  of  title  to  part  of  tiie 
land.    Vendor  should  oe  directed 
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to  perfect  the  title  by  a  day  speci- 
fied by  the  Court.  And  if  he  foils 
to  do  so,  a  commissioner  should 
be  directed  to  ascertain  the  rela- 
tive value  of  the  part  of  the  tract 
to  which  the  title  is  defective. 
Clark  V.  Hardgrove  dec.      399 

3.  The  Court  will  recommit  an  ac- 

count to  a  commissioner  with  di- 
rections to  enquire  what  items  of 
it  originated  in  a  partnership  for 
gambling,  tho'  the  pleadings  state 
nothing  about  such  a  partnership. 
Watson  V.  Fletcher^  1 
Fletcher  v.  W*itson,       1 

4.  When  a  Court  of  equity  will  control 

and  direct  an  adm'r  in  the  admin- 
istration of  the  estate,  who  has 
come  into  equity  to  set  up  his 
claims  against  it.  Idenij      1 

PRESENTMENTS. 

1.  A  presentment  for  a  misdemeanor 

is  the  commencement  of  a  prose- 
cution.        Christianas  Case,    631 

2.  A  presentment  is  a  good  foundation 

for  an  information,  though  techni- 
cally defective.  rdem,    631 

3.  It  should  not  be  quashed  for  such 

technical  defect,  if  the  attorney 
for  the  Commonwealth  asks  for  a 
rule  for  an  information. 

Idem,    631 

PRINCIPAL  AND  AGENT. 

1.  The  president  of  a  corporation,  is 

not  ex  officio  the  agent  of  the  cor- 
poration to  sell  property,  which  it 
may  direct  to  be  sold  ;  and  unless 
appointed  to  sell,  his  representa- 
tions are  not  binding  on  the  cor- 
poration. 

Qrump  V.    United   Stntes    Mining 
Compfwy,  352 

2.  An  agent  to  sell  property,  is  fur- 

nished by  his  principals  with 
written  proposals  containing  the 
terms  of  sale  and  a  description  of 
the  property.  If  the  agent  makes 
other  representations  of  the  value 
and  condition  of  the  property 
which  are  false,  and  thus  induces 
persons  to  buy,  the  princiiwils. 
though  they  neither  authorizea 
or  were  informed  of  these  repre- 
sentations, are  bound  by  them, 
and  the  contracts  are  void. 

Idem,    352 


PRIVATE  ACTS. 

What  judicial  notice  is  to  be  taken 
ot  private  statutes  in  an  appellate 
Court.  See  Appellate  Courts,  No. 
4,  And  Somervulev.  mmbish,    205 

PROMISSORY  NOTES. 

.  A  paper  signed  in  blank,  and  en- 
dorsed in  blank,  may  be  filled  up 
either  as  a  common  promiasory 
note  or  a  n^fodable  note ;  and  the 
person  who  endorsed  it  in  blank 
will  be  liable  on  his  endorsement 
to  a  holder  for  value. 

Orrick  v.  Colston,    189 

In  such  a  case  if  the  pa^r  is  filled 
up  as  a  common  promissory  note 
to  a  third  person  who  advances 
the  money  for  it  to  the  makers, 
he  may  treat  the  endorser  as  an 
original  surety  or  as  a  guaraDtor 
of  the  note.  Idem,    189 

If  after  the  note  is  filled  up  and  de- 
livered to  the  payee,  the  holder 
fills  up  the  blauK  endorsement 
with  a  guarantee,  he  may  after- 
wards erase  it  emd  proceed  against 
the  endorser  as  an  original  surety. 
Idem,    189 

When  note-  not  merged  in  a  cove 
nant.    See  Covenant,  No.  7,  and 
Bowles's    ex' or   v.    Elmore's 
adm'x,  385 

RATIFICATION. 

Act  of  directors  of  a  corporation 
subsequently  ratified,  valid. 
Crump  V.  United  States  Minitig 
Company,  352 

RENT. 

Salt-works  are  rented  for  two  thirds 
of  the  salt  made,  and  the  lessees 
covenant  to  made  at  least  sixty 
thousand  bushels  of  salt  in  eacn 
year.  The  landlord  is  not  entitled 
to  distrain  or  sue  for  forty  thous- 
and bushels ;  but  only  two  thirds 
of  the  quantity  actually  made. 

Prestons  v.  ATCaU,    121 

For  the  failure  to  make  sixty  thou- 
sand bushels  in  one  year,  the 
proper  action  would  he  for  the 
aamages  occasioned  thereby,  and 
to  the  extent  of  such  fidlure ;  and 
not  for  a  specific  rent  of  forty 
thousand  bushels  of  salt. 

Idem,    121 


Digitized  by  VjOOQIC 


INDEX. 


707 


3.  During  the  first  year  the  lessees 

with  the  assent  of  the  lessors,  as- 
sign their  lease,  and  the  assignees 
covenant  to  assume  and  pay  all 
the  contracts,  debts  and  liabilities 
of  the  lessees  relating  to  the  salt 
making  business.  On  the  next 
day  the  assignees  take  a  new  lease 
paying  a  money  rent.  The  taking 
a  new  lease  operated  as  a  surrender 
of  the  first,  and  extin^ished  the 
liabilities  of  the  assignees  pro- 
spectively ;  and  as  assignees  tney 
were  not'liable  for  prior  breaches 
of  contract  by  the  assignors. 

Idem,     121 

4.  The  assignees  were  liable  by  their 

contract  to  the  lessors  for  arrears 
of  salt  rent,  whether  the  salt  was 
then  on  haiid  or  had  been  sold. 
Idem,     121 

5.  The  surrender  of  the  first  lease  be- 

fore the  end  of  the  year  prevented 
a  breach  of  the  covenant  to  manu- 
facture sixty  thousand  bushels  of 
salt  a  year.  Idem,    121 

6.  Though'  the  lessors  were  not  parties 

to  the  assignment  of  the  lease,  yet 
as  it  was  made  with  their  assent, 
which  by  the  terms  of  the  lease 
was  necessary,  they  have  the  right 
to  enforce  the  contract  of  the  as- 
signees to  pay  the  debts  of  the 
lessees  so  far'  as  the  lessors  are 
concerned.  Idem,    121 

SALES. 

1.  When  a  contract  is  made  for  the 

purchase  of  an  article  thereafter 
to  be  delivered  and  paid  for,  so 
long  as  any  act  remains  to  be  done 
by  the  vendor  in  order  to  put  it 
in  a  state  of  readiness  for  delivery, 
or  the  amount  of  the  purchase 
money  remains  yet  to  be  ascer- 
tained by  enumeration,  measure- 
ment or  weighing  of  the  article, 
the  general  rule  is,  that  the  prop- 
erty does  not  pass  to  the  buyer, 
but  remains  at  the  risk  of  the 
seller,    Dlcon  v.  Myers  &  Co.    240 

2.  In  written  proposals  for  a  sale  of 

stock  in  a  mining  company,  if  the 
representations  embraced  therein 
are  false  as  to  any  material  fact  by 
which  the  purcliasers  have  been 
misled  to  their  injury,  and  in 
which  they  are  presumed  to  have 
trusted  to  the  vendors,  then  the 
contract  founded  on  such  repre- 


sentations is  void,  whether  or  not 
the  vendors  knew  the  representa- 
tions to  be  false  at  the  time  they 
were  made ;  and  whether  or  not 
made  with  a  fraudulent  intent. 
Crump  V.  United  States  Mining 
Company,  352 

3.  In  such  case  the  suppression  from 

the  written  proposals  of  any  fiict 
within  the  knowledge  of  the  ven- 
dors, materially  affecting  the  value 
of  the  thing  sold,  and  inconsistent 
with  the  statements  in  the  written 
proposals,  vitiates  the  contract  as 
fully  as  the  false  affirmation  of  any 
material  facts,  if  the  purchaser  is 
injured  thereby.  Idem,    352 

4.  If  in  such  case  the  representations 

contained  in  the  written  proposals 
were  in  all  material  respects  true, 
and  no  fact  within  the  knowledge 
of  the  vendors  materially  aflecting 
the  value  of  the  thing'  sold,  was 
suppressed  to  the  injury  of  the 
purchasers,  the  subsequent  failure 
of  the  mine  in  value  and  produc- 
tiveness does  not  impair  the  right 
of  the  vendors  to  enforce  the  con- 
tract. Idem,    352 

5.  AVhen  false  representations  of  agent 

to  sell  will  bind  the  principal.  See 
Princip(d  and  Agent,  No.  2,  and 

Idem,    352 

SCIRE  FACIAS. 

1.  The  act  1  Rev.  Code,  ch.  128,  §65, 

p.  505,  in  relation  to  a  scire  facias 
to  revive  a  judgment,  is  not  re- 
pealed by  the  act  of  March  20th, 
laSl,  Sup.  Rev.  Code,  ch.  197, 
2  2,  on  the  same  subject. 

Williamson  v.  Crawford,     202 

2.  Upon  a  scire  facias   to    revive  a 

judgment,  neither  a  declaration  or 
a  rule  to  plead  is  necessary :  And 
if  the  writ  is  made  returnable  to 
the  rules,  and  the  defendant  makes 
default,  there  should  be  an  award 
of  execution,  which  if  not  set 
aside  at  the  next  term,  becomes  a 
final  judgment  as  of  the  last  day 
of  the  term.     Idem,  202 

SHERIFFS. 

1.  Upon  taking  the  oath  of  insolvency, 
tne  property  and  rights  of  the  in- 
solvent debtor  vest  m  the  sheriff*, 
and  he,  as  representing  the  credi- 
tor, may  assert  his  rights,  and  set 
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aside  fraudulent  conveyances  of 
the  insolvent,  and  recover  the  pro- 
perty for  the  benefit  of  the  credi- 
tor.   Clouph  dec.  \.  Thompson  y    26 

2.  AVhen  sheriflf  not  authorized  to  sell 

property  of  insolvent  debtor.  See 
Insolvent  Debtor ^  No.  3,  and 

Idein,    26 

3.  The  real  estate    of  an    insolvent 

debtor  vests  in  the  sheriffs  of  the 
counties  where  it  lies,  and  the 
sheriff  of  the  county  where  the 
oath  is  taken  is  not  authorized  to 
sell  it.     Idem,  26 

4.  When  it  is  illegal  and  improper  for 

a  sheriff  to  sell  property  of  an  in- 
solvent debtor.  See  Insolvent 
Debtor,  No.  5,  6,  and  Idem,  26 
6.  A  high  sheriff  may  farm  the  sheriff- 
alty^ and  authonze  the  party  farm- 
ing It  to  superintend  and  manage 
the  office  as  his  a^nt,  so  that  the 
acts  of  this  agent  in  directing  and 
controlling  the  other  deputies  will 
lie  binding  upon  the  high  sheriff. 
Holland,  v.  Ilelm^s  admW,     245 

6.  Such  a  contract  does  not  and  cannot 

divest  the  high  sheriff  of  the 
I>ower  to  dismiss  any  of  the  depu- 
ties employed  in  the  office,  or  to 
refuse  to  permit  any  person  se- 
lected by  the  fiirmer  of  the  sher- 
iffalty to  qualify  as  deputy. 

Idem,     245 

7.  The  farmer  of  the  sheriffalty  re- 

quired the  other  deputies  to  pay 
over  the  moneys  collected  on  ex- 
ecutions to  him,  and  one  of  the 
deputies  having  done  so,  though 
he  might  in  some  cases  be  liable 
to  the  creditor  in  the  execution, 
he  is  not  liable  to  the  high  sheriff. 
Idem,     245 

SLAVES. 

1.  In  an  action  of  detinue  for  a  female 

slave,  the  recovery  may  be  not 
only  for  the  slave  named  in  the 
writ,  but  for  the  children  born 
since  the  commencement  of  the 
action.       Morris  v.  Peregoy,    373 

2.  What  constitutes  a  violation  of  the 

act  of  1847-8,  ch.  10,  §  24,  as  to 
property  of  owners  in  their  slaves. 
}5ee  Misdemeanor,  No.  1,  and 

Bacon's  Ca^e,    602 

3.  The  killing  of  a  slave  by  his  master 

by  willful  and  excessive  whipping 
is  murder  in  the  first  degree; 
though  it  may  not  have  been  the 


intention  of  the  master  to  kill  the 
slave.    SovUher's  Com,  673 

SPIRITUOUS  LIQUORS. 

See  Ardent  Spirits. 

STATUTES. 

The  act,  the  Ckxle,  ch.  51,  J  1,  P- 
660,  as  to  private  and  local  acts, 
construed  in 

Somerville  v.  mmbish,    205 

The  act  limiting  appeals  to  the 
Court  of  appals  to  f200,  con- 
strued in 

M'Gru^er  v.  Lyons,    233 

The  act,  the  Code^  ch.  182,  8  17, 
686,  for   limitations  of  app" 
construed  in 
Yarborough  d*  wife  v.  Deshmo,  374 

The  acts,  the  Code,  ch.  16,  J  18,  p. 
101,  and  ch.  216,  ?2,  p.  800,  as  to 
suits  pending  when  the  Code  went 
into  effect,  construed  in 

Idem,    374 

The  proviso  in  the  act,  the  Code, 
ch.  149,  i  19,  p.  594,  for  limitation 
of  suits,  construed  in  Idem,     374 

The  act,  1  Rev.  Code,  ch.  128,  ?  65, 
p.  505,  and  the  act  Supp.  Rev. 
Code,  ch.  197,  ?  2,  in  relation  to 
scire  facias  to  revive  judgments, 
construed  in 

Williamsoyi  v.  Crawford,    202 

The  act,  1  Rev.  Code,  ch.  128,  {  5, 
p.  487,  in  relation  to  limitationfl 
to  judgments,  construed  in  Smith's 
admW  V.  Charlton'' s  adm'r,        425 

The  act,  Sess.  Acts  1847-«,  ch.  27, 
J  2,  p.  164,  repealing  prior  acts, 
construed  in  Gregorys  Que,      591 

SURETIES. 

In  a  suit  by  the  ex*  or  of  one  part- 
ner against  the  ex*  or  and  sureties 
of  the  other  partner,  under  the 
circumstances,  the  sureties  not 
allowed  to  set  up  a  credit  which 
had  been  set  up  by  the  partner 
and  again  by  the  ex 'or,  and  had 
been  disallowed  by  the  Court  in 
both  cases. 

Ross's  ex^or  v.  3f '  LauchJ^in's adrn't 

&  als,  S6 

Same  v.  Haden's  admW,  86 

The  surety  of  a  grantor  in  a  fimidu- 
lent  conveyance,  a^inst  whom 
and  the  grantor  a  judgment  has 
been  recovered,  may  direct  the 
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execution  to  be  levied  on  the  pro- 
perty, and  set  up  the  fraud  in  the 
conveyance. 

Curd  V.  MUler^s  ex* or 8 j    185 

3.  A  paper  signed  in  blank  and  en- 

dorsed in  blank,  may  be  filled  up 
either  as  a  common  pi-omissory 
note  or  a  negotiable  note  ;  and 
the  person  who  endorsed  it  in 
blank  wUl  be  liable  on  his  en- 
dorsement to  a  holder  for  value. 
Orrwk  v.  Cohtoriy    189 

4.  In  such  a  case  if  the  paper  is  filled 

up  as  a  common  promisory  note 
to  a  third  person  who  advances 
the  money  for  it  to  the  makers, 
he  may  treat  the  endorser  as  an 
orianal  surety,  or  as  a  guarantor 
of  the  note.    Jdertiy  189 

TRUSTS  AND  TRUSTEES. 

1.  A  trustee  to  sell,  selling  such  pro- 

perty and  such  title  only,  as  is 
vested  in  him,  according  to  the 
terms  prescribed,  and  without 
warranty  or  fraud,  incurs  no  re- 
sponsibility to  the  purchaser. 

SuUan  V.  Suttmy    234 

2.  The  obiect  of  the  trust  being  to  sell 

for  what  the  property  will  bring, 
and  there  being  no  warmntj  by 
the  grantor  in  tne  deed  of  either 
title  or  quantity,  the  purchaser  is 
not  entitle  to  relief  for  a  mistake 
in  the  estimated  quantity  of  the 
land.     Iderrij  234 

3.  A  person  named  a  trustee  in  a  deed 

to  secure  debts,  unites  in  sales  ne- 
cessary in  the  execution  of  the 
trust,  and  other  formal  acts,  but 
he  receives  none  of  the  trust 
funds,  they  being  received  by  his 
co-trustee,  and  he  is  guilty  of  no 
fraud  in  relation  thereto.  He  is 
not  responsible  for  the  misappli- 
cation or  waste  of  the  funds  by 
his  co-trustee. 
Griffin^s  ex^or  v.  A,   Macaulay^s 

adm'r,  476 

JHmtal  Swamp  Land  Co.  v. 

Same,  476 

4.  A  trust  deed  to  secure  creditors  re- 

citing the  amount  of  the  debts  due 
to  the  different  creditors,  is  not 
conclusive  even  against  the  gran- 
tor and  his  adm'r,  of  the  amount 
of  the  respective  debts. 

Idem,    476 
6.  A  trustee  not  responsible  for  esti- 
mated rents  when  he  had  received 


none,  where  his  delay  in  selling 
the  property  arose  out  of  the  dif- 
ficulty of  finding  a  purchaser. 

Idem,    476 

A  creditor  of  a  grantor  in  a  deed  of 
trust  to  secure  creditors,  may  shew 
by  proofe  that  his  debt  was  in- 
tended to  be  secured  under  the 
provision  for  another  creditor. 

Idem,    476 

Under  the  words  in  the  deed  of 
**all  debts  due  the  grantor,"  the 
indebtedness  of  a  partner  of  the 
grantor  to  the  ijartnership,  and 
also  a  claim  which  the  grantor 
has  on  a  foreign  government  for 
damages  for  the  detention  of  a 
ship,  will  pass.    Idem,  476 

VENDOR  AND  PURCHASER. 

A  vendor  is  entitled  to  relief  on  ac- 
count of  the  fraudulent  conceal- 
ment of  fiacts  by  a  purchaser.  But 
under  the  circumstances  the  pro- 
pter mode  of  relief  is  by  compensa- 
tion for  the  injury,  and  not  a  re- 
scision  of  the  contract. 

Armstead  v.  Hundley,    52 

When  trustee  to  sell  not  responsi- 
ble to  purchaser.  See  Drmts  and 
Trustees,  No.  1,  and 

SuUan  V.  Sutton,    234 

When  purchaser  from  trustee  not 
entitled  to  relief  for  mistake  in  es- 
timated Quantity  of  land.  See 
TruM  and  Trusteed,  No.  2,  and 

Idem,    234 

A  mistake  in  respect  to  the  title  to 
land  is  no  ground  of  relief  to  a 
purchaser,  when  he  purchases  the 
land  without  any  agreement  ex- 
press or  implied,  for  a  conveyance 
with  warranty  of  title. 

Idem,    234 

There  is  a  sale  of  land  and  convey- 
ance with  general  warranty,  and 
the  vendee  assigns  bonds  of  a  third 
person  in  payment  of  the  purchase 
money.  The  title  to  a  part  of  the 
land  being  clearly  defective,  the 
vendee  may  enjoin  vendor  from 
collecting  so  much  of  the  bonds 
as  will  compensate  him  for  the 
land  to  which  the  title  is  defective. 
Clarke  v.  Hardcore  dec,    399 

Vendee  entitled  to  compensation 
according  to  the  relative  value  of 
the  land  to  which  a  good  title  can- 
not be  made.  Idem,    399 

Vendor  should  be  directed  to  per- 
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feet  the  title  by  a  day  specified  by 
the  Court.  And  if  ne  fails  to  do 
so,  a  commissioner  should  be  di- 
rected to  ascertain  the  relative 
value  of  the  part  of  the  tract  to 
which  the  title  is  defective. 

Idem,    399 

VERDICT. 

The  indictment  charges  the  burning 
the  dwelling  house  of  E  on  the 
11th  of  February  1850.  The  ver- 
dict is  **  guilty  of  arson  in  the  day 
time,  on  the  11th  February  1850.  ^' 
The  verdict  is  sufficiently  certain. 
Currants  Case,    619 

.WILLS. 

A  executed  a  bond  for  a  certain  sum 
to  aid  in  paying  the  debts  of  C. 
college,  upon  condition  that  like 
pledges  to  the  whole  amount  of 
the  college  debt  were  obtained, 
and  that  this  fiEict  should  be  an- 
nounced by  a  committee,  of  which 
he  was  one.  He  dies  before  the 
announcement  by  the  committee, 
and  by  his  will  ^ys,  he  is  bound 
and  willing  to  pay  his  bond,  pro- 
vided the  pledges  given  shall  ap- 
pear to  be  indubitably  valid,  and 
the  whole  amount  pledged  shall 
first  be  paid.  The  will  does  not 
contemplate  the  payment  of  the 


bond  for  any  other  obiect  than  the 
discharge  of  the  colle^  debts; 
but  ad<fi  another  condition  to  the 
payment,  and  does  not  give  any 
additional  force  to  the  bond. 
Columbian  ColUge  v.  Cloptcn*9 
adm'r  Ac.  168 

The  provision  of  the  will  is  not  a 
bequest  of  the  amount  of  the  bond 
to  the  colle^,  Idem,    168 

A  by  his  will  savs,  if  C.  college 
should  £ail,  I  will  that  the  sum 
pledged  to  that  shall  be  given  to 
N.  institution.  This  is  not  a  be- 
quest by  implication  to  C.  college. 
Idem,    168 

WITNESSES. 

When  attorney  for  the  Common- 
wealth allowed  to  recall  a  witness 
and  examine  him  further.  See 
Criminal  Jurisdiction  and  Proceed- 
ings, No.  11,  and 

Armstead*s  Cascj    599 

WRIT  OF  ERROR. 

The  Court  of  appeals  has  no  juris- 
diction to  grant  a  writ  of  error  in 
a  criminal  case. 
Bell  V.  Tlie  Commonu^alth,    201 

A  writ  of  error  coram  vobis  does  not 
lie  in  the  Court  of  appeals.  Reid's 
adm'rv.Strider^saamW,  76 
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